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TUESDAY,  FEBRUARY  3,   1976 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

OP  THE  Committee  on  the  Jtjdiciary, 

Washington^  B.C. 

The  subcommittee  met  at  2  p.m.,  in  room  2228,  Dirksen  Senate  Office 
Building,  Hon.  Eoman  L.  Hruska,  presiding. 

Present :  Senators  Hruska  and  Thurmond. 

Staff  present :  Howard  E.  O'Leary,  chief  counsel  and  staff  director ; 
Bernard  Nash,  assistant  counsel ;  Catherine  M.  jMcCarthy,  chief  clerk ; 
Peter  N.  Chumbris,  minority  chief  counsel ;  Emory  Sneeden,  assistant 
minority  counsel ;  Garrett  Vaughn,  minority  economist. 

Senator  Hruska.  Senator  Abourezk  should  be  here  shortly,  but  in 
order  to  not  impose  further  on  the  time  of  those  who  have  assembled 
here  for  this  meeting,  we  will  commence,  and  it  will  be  for  the  pur- 
pose of  hearing  testimony  from  Frederick  ]M.  Eowe,  on  behalf  of  the 
Grocery  Manufacturers  of  America,  with  reference  to  the  bill,  S.  1284. 

Mr.  Rowe,  we  welcome  you  here.  Through  the  year,  you  have  been 
a  pretty  steady  customer  of  the  Committee  on  Antitrust  and  Monop- 
oly; and  we  always  profit  by  your  wisdom  and  by  your  preparation 
on  the  subject  at  hand. 

You  may  proceed  with  your  testimony. 

STATEMENT  OF  FREDEEICK  M.  ROWE,  GROCERY  MANUFACTURERS 
OF  AMERICA,  INC.,  ACCOMPANIED  BY  MICHAEL  0.  WISE 

Mr.  Rowe.  Thank  you  very  much,  Senator  HiTiska. 

It  is  always  a  great  honor  and  privilege  to  appear  before  this  sub- 
committee, not  only  because  of  the  importance  of  its  responsibilities, 
"but  also  because  of  the  unfailing  graciousness  of  the  members  of  this 
subcommittee. 

And,  while  I  am  at  it,  I  would  also  like  to  compliment  the  staff  of  the 
subcommittee  for  their  courtesies  in  facilitating  this  appearance  on  my 
part,  on  behalf  of  the  grocery  manufacturers,  on  very  short  notice. 

For  the  record,  my  name  is  Frederick  INI.  Rowe.  I  am  a  member  of 
the  law  firm  of  Kirkland,  Ellis  &  Rowe,  and  appear  today  in  my  capac- 
ity as  general  counsel  of  the  Grocery  Manufacturers  of  America. 

I  would  like  to  start  out  by  stating,  at  the  outset,  that  the  Grocery 
Manufacturers  of  America  and  its  membership,  which  comprises  man- 
ufacturers of  gi-ocery  products  located  throughout  the  United  States,  is 
dedicated  in  favor  of  the  principle  of  active  and  vigorous  competition 
•embodied  in  the  antitrust  laws ;  however,  GMA  is  vigorously  opposed  to 

(1) 


title  IV,  broadening  the  State  attorneys  general  powers  to  bring 
antitrust  treble  damage  actions  beyond  their  existing  rights  to  recover 
for  in j uries  to  the  States'  proprietary  interests. 

Also,  GMA  is  opposed  to  section  704,  which  would  eliminate  critical 
prerequisites  established,  for  decades,  to  prove  an  unlawful  attempt  to 
monopolize  under  section  2  of  the  Sherman  Act. 

Senator  Hruska.  I  am  convinced,  and  I  have  so  advised  GMA,  that 
title  IV  of  S.  1284,  particularly  as  revised  by  the  July  1975  commit- 
tee print,  would  expose  GMA's  members  to  greatly  magnified  legal 
liabilities  under  the  antitrust  laws,  whose  dimensions  cannot  yet  be 
fully  evaluated,  and  that  title  IV  as  revised  would  radically  trans- 
form the  existing  application  and  enforcement  of  the  antitrust  laws. 

In  my  considered  professional  view,  revised  title  IV  would  represent 
the  most  far-reaching  expansion  in  the  nature  of  antitrust  enforce- 
ment since  the  Clayton  Act  of  1914. 

Specifically,  the  committee  print  reflects  a  crucial  transformation  of 
the  original  proposal's  aims  to  improve  existing  compensatory  mecha- 
nisms to  injured  parties  by  antitrust  treble  damage  actions  now  re- 
dressable  under  section  4  of  the  Clayton  Act. 

Instead,  the  committee  print  creates  a  new  statutory  cause  of  action, 
authorizing  State  attorneys  general,  and  their  auxiliary  private  coun- 
sel, to  use  the  Federal  judicial  system,  via  the  Sherman  Act,  as  a  ve- 
hicle for  the  transfer  of  illegal  profits  or  monopoly  overcharges  from 
business  firms  to  the  States,  for  redistribution  in  unspecified  ways 
under  unidentified  State  laws  or  under  undefined  district  court 
discretion. 

Moreover,  the  proposal  would  not  only  authorize  the  transfer  and 
redistribution  of  such  "illegal  profits"— and  I  put  that  in  quotation 
marks — but  would  penalize  unforeseeable  marginal  as  well  as  so-called 
"hard  core"  Sherman  Act  violations. 

It  compels  mandatory  awards  to  the  States  of  triple  the  damage 
to  their  general  economy  or  to  individual  State  residents,  in  the  aggre- 
gate, without  proof  of  either  the  fact  or  the  amount  of  any  individual 
injury,  plus  additional  relief,  including  attorneys'  fees  and  unspeci- 
fied other  expenses  of  the  litigation. 

These  revolutionary  expansions  of  antitrust  liabilities  and  forefei- 
tures  would  apply  not  only  prospectively  but  retroactively,  to  pre- 
existing causes  of  action  as  well  as  to  pending  antitrust  class  actions 
for  individuals  of  any  kind,  even  without  State  interest  or  State 
participation.  ^  .  . 

In  my  view,  the  serious  ramifications  of  the  1975  committee  print 
have  not  received  the  careful  consideration  warranted  by  the  magni- 
tude of  their  transformation  of  existing  antitrust  enforcement  and 
liabilities,  despite  serious  questions  as  to  their  political,  legal,  eco- 
nomic, social,  and  constitut-ional  implications. 

As  reflected  in  last  week's  monumental  Supreme  Court  decision  in- 
validating the  enforcement  powers  of  the  Federal  Elections  Commis- 
sion, I  believe  serious  constitutional  issues  may  be  posed  by  a  congres- 
sional investiture  of  State  attorneys  general,  who  are  not  officers  ap- 
pointed by  the  President  under  Article  II  of  the  Constitution,  with 
the  powers  to  enforce  the  Federal  antitrust  laws  and  to  collect  huge 
penalties  and  forfeitures  in  litigation  in  the  Federal  courts. 


Indeed,  for  the  reasons  which  I  will  proceed  to  detail  hereafter,  in 
my  view,  title  IV  will  not  only  fail  to  achieve  its  intended  purpose, 
but  may  well — and  I  say  this  regretfully — degenerate  into  a  shake- 
down for  corporations,  a  ripoif  for  consumers  and  the  great  bicenten- 
nial money  machine  for  antitrust  entrepreneurs. 

Let  me  detail  the  reasons  for  this  statement : 

First,  I  believe  that  title  IV  would  politicize  antitrust  enforcement 
by  giving  50-State  attorneys  general  powers  to  bankrupt  business  firms 
with  multiple  and  astronomical  damage  claims  far  beyond  the  pow- 
ers of  the  UPiited  States  Department  of  Justice. 

I  believe  title  IV's  authorization  to  State  attorneys  general,  and 
their  private  auxiliaries,  to  file  huge  damage  claims  inevitably  creates 
a  grave  potential  for  abuse  of  power  and  political  reprisal. 

To  date,  under  existing  law,  State  officials  have  been  confined  to  en- 
forcing State  antitrust  laws  and  to  filing  Federal  antitrust  claims  for 
injuries  sustained  by  the  State  in  its  proprietary  capacity  as  a 
purchaser. 

Title  IV  would  magnify  these  powers  by  authorizing  State  attor- 
neys general  and  their  private  adjuncts  to  claim  redress  for  damages 
both  to  the  State's  overall  economy  and  to  its  residents,  individually 
or  collectively. 

Now,  past  antitrust  claims  asserted  on  behalf  of  such  large  classes 
have  reached  multimillion  or  even  billion  dollar  dimensions. 

I  submit  that  such  a  weapon  in  the  hands  of  a  State  attorney  gen- 
eral, far  beyond  the  enforcement  powers  of  the  United  States  Depart- 
meht  of  Justice,  entails  obidous  risks  of  abuse. 

I  might  say,  in  this  connection,  that  in  studying  the  record,  I  noted 
that  the  distinguished  attorney  general  of  the  State  of  Michigan, 
Frank  J.  Kelley,  wrote  to  the  committee  and  expressed  his  concern, 
while  favoring  aspects  of  the  bill,  about  the  potential — as  he  put  it,' 
*'We  do  not  wish  to  ruin  the  State's  business  community."  The  Con- 
gress should  carefully  consider  all  of  the  potential  effects  of  these 
provisions  before  its  passage."  ^ 

I  did  not  have  that  reference  in  my  statement.  I  saw  it  before  my 
appearance,  and  I  thought  it  would  be  worthwhile  to  point  it  out. 

I  believe  the  temptation  for  abuse  and  political  grandstanding  by 
such  power  is  plain.  Whereas  Federal  antitrust  enforcement  has  been 
disciplined  by  a  long  and  honorable  tradition  of  professionalism  in 
the  Department  of  Justice,  no  comparable  tradition  exists  at  m.any 
State  levels. 

Last  month,  for  example,  an  opinion  by  the  Fifth  Circuit  Court  of 
Appeals  observed  that  "In  July  of  1973,  the  State  of  Florida,  through 
its  attorney  general,  commenced  an  ambitious  and  hiofhly  publicized 
antitrust  action  against  17  major  oil  companies  in  a  Federal  district 
court." 

Now,  this  complaint  by  the  Florida  State  attorney  general  alleged 
a  worldwide  scheme  of  anticompetitive  activities,  and  sought  the 
breakup  of  the  major  oil  companies. 

Similar  actions  to  break  up  oil  companies  have  been  filed  by  the 
attorneys  general  of  Connecticut,  Kansas,  and  California. 


iThe  provisions  referred  to  are  In  section  4C(a)(2)  of  S.  1284.  Thev  are  modified  bvj 
§  4C(a)  (lUB)  of  the  committee  print.  The  text  of  the  letter  appears  at  pp.  670-672  of" 
the  printed  hearings,  part  2. 


I  don't  need  to  prejudge  the  merits  of  those  various  proceedings^ 
although  I  note  that  a  Federal  Trade  Commission  administrative  law- 
judge  recently  recommended  that  a  similar  FTC  case  be  dismissed. 

But,  certainly,  the  potential  for  "ambitious  and  highly  publicized 
antitrust  action"  against  other  business  firms,  claiming  huge  recov- 
eries, is  obvious  by  this  new  authorization. 

I  would  say  the  potential  for  abuse  and  excess  increases  with  the 
huge  statewide  monetary  claims  which  are  now  authorized  by  title  IV. 

Even  assuming  there  will  be  some  supervision  by  a  busy  district 
court,  nonetheless,  the  notion  of  a  large  money  fund,  obtained  through 
settlement  or  otherwise,  administered  by  transitory  State  officials  who 
are  inexperienced  in  antitrust  matters,  is  troublesome  at  best. 

An  antitrust  honeypot  in  the  statehouse  or  the  courthouse  invites 
obvious  risks  of  mismanagement,  or  worse,  even  assuming  the  best  of 
faith  by  all  concerned. 

Such  dangers,  in  ni}^  view,  are  aggravated  by  the  committee  print's 
apparent  authorization  of  contingency  fee  arrangements  by  State 
officials,  together  with  private  counsel. 

The  committee  print  has  redefined  State  attorney  general  so  as  to 
include  other  "authorized"  persons,  by  State  law ;  and  under  this  au- 
thorization, private  antitrust  counsel  may  presumably  hoist  and  fly 
the  flag  of  the  State  when  filing  antitrust  actions  on  behalf  of  the 
State's  general  economy  or  the  State's  residents. 

Now,  in  view  of  the  abuses  of  such  arrangements  expressed  by  many 
courts  over  the  years,  including  the  conflict  of  interest,  where  private 
counsel's  potentially  large  legal  fee  aspirations  dwarf  the  small  inter- 
ests of  the  individual  members  of  the  claimant  class,  I  would  think 
that  title  IV's  authorization  of  such  arrangements  is  highly  question- 
able, especially  considering  the  magnitude  of  the  claims  which  are  thus 
authorized. 

The  prospect  of  State  officials  joining  hands  with  private  counsel  as 
antitrust  entrepreneurs  to  secure  huge  monetary  recoveries  under  the 
aegis  of  the  State,  raises  questions  which  deserve  the  most  thoughtful 
reflection. 

The  Supreme  Court's  decision  last  week  on  Federal  election  reform 
legislation  certainly  recalls  the  potential  for  pollution  of  large  money 
floating  in  political  waters. 

Title  IV's  investiture  of  State  attorneys  general,  and  their  private 
adjuncts,  with  new  Federal  powers  to  collect  huge  monetary  claims, 
deserves  the  most  probing  assessment,  again,  assuming  the  best  of  faith 
by  all  concerned. 

In  view  of  these  considerations,  therefore,  GMA  opposes  title  IV's 
concept  of  a  State  attorney  general  acting  as  an  antitrust  money  col- 
lector and  entrepreneur,  rather  than  as  a  State  enforcement  official. 

Let  me  go  back  to  the  history,  briefly,  of  class  actions  which  would 
be  broadened  under  title  IV,  and  which  is  marked  by  repeated  court 
criticisms  of  rampant  class  action  abuses  in  the  past. 

T  do  not  mean  to  belabor  and  cumulate  the  record  with  matters 
which  have  been  previously  discussed  at  length.  But  I  think  it  is  en- 
cumbent that  the  committee  should  consider,  in  view  of  the  fact  that, 
apparently,  a  decision  by  the  Ninth  Circuit  Court  of  Apeals  in  the 
AspTmlt  case  is  cited  as  apparent  authority  for  this  legislation,  that 
the  ninth  circuit,  on  two  occasions,  has  castigated  the  abuses  inherent 


in  antitrust  class  actions,  in  the  one  case,  asserting  liabilities  of  $750 
million  against  2,000  real  estate  brokers,  jointly  and  individually,  on 
all  2,000  of  them. 
And  as  Judge  Duniway  put  it : 

The  real  bonanza  in  a  case  like  this,  if  it  is  won,  will  go  to  counsel.  I  venture 
to  suggest  that  none  of  the  class  action  features  of  this  case  was  dreamed  up  by 
the  named  plaintiffs,  but  that  all  of  them  are  the  brain  children  of  their  at- 
torneys. I  doubt  that  plaintiffs'  counsel  expect  the  immense  and  unmanageable 
case  that  they  seek  to  create  to  be  tried.  What  they  seek  to  create  will  become, 
whether  they  intend  this  result  or  not,  an  overwhelmingly  costly  and  potent  en- 
gine for  the  compulsion  of  settlements,  whether  just  or  unjust.  Most,  though 
by  no  means  all,  real  estate  brokers  are  small  businessmen.  They  cannot  afford 
even  to  participate  in  such  an  action  as  this,  much  less  to  defend  it  effectively. 

The  same  Ninth  Circuit  Court  of  Appeals  wliich  decided  the  Liquid 
Asphalt  case,  which  is  included  in  the  record,  also  denounced  a  class 
action  claiming  $80  million,  $2  per  claimant,  based  on  an  alleged  con- 
spiracy among  47  hot^l  chains  and  600  hotels,  to  increase  the  room 
rates  by  adding  a  charge  for  telephone  calls. 

As  the  court  put  it : 

In  view  of  the  nonexistent,  or  miniscule,  recoveries  that  are  likely  to  accrue 
to  the  supposedly  intended  beneficiaries,  it  is  not  surprising  that  most  of  the 
named  plaintiffs  are  attorneys  acting  as  counsel  for  themselves.  This  action  has 
been  primarily  generated  and  financially  supported  by  the  lawyers,  who  possibly 
stand  to  realize  astronomical  fees,  and  not  by  the  individuals  whose  potential 
claims,  in  any  event,  are  de  minimis. 

Senator  Heuska.  Mr.  Rowe,  a  rollcall  vote  is  in  progress  in  the 
Senate ;  I  will  return  as  soon  as  I  can. 

Would  you  suspend  for  a  little  while  ? 

Mr.  RowE.  Thank  you  very  much,  Senator  Hruska.  I  will  do  that. 

[Recess.] 

Senator  Hruska.  The  committee  will  resume  its  proceedings. 

You  may  proceed,  Mr.  Rowe. 

Mr.  Rowe.  Thank  you.  Senator. 

May  I  request  from  the  Chair  permission  to  submit  for  the  record 
these  two  ninth  circuit  opinions,  the  Kline  and  the  Telephone  opinion, 
which  I  have  excerpted  ? 

I  believe  they  would  create  a  balance  in  the  record  between  the 
other  ninth  circuit  opinion  cited  in  support  of  the  proposal — and  they 
are  relatively  short. 

May  I  request  their  inclusion  in  the  record,  in  addition  to  my  own 
prepared  statement  ?  ^ 

Senator  Hruska.  I  did  not  get  it. 

Mr.  Rowe.  May  I  request  the  inclusion  in  the  record  of  the  Kline 
and  Hotel  Telephone  opinions,  which  I  have  excerpted? 

I  think  they  will  create  a  balance  with  the  other  ninth  circuit  case 
that  has  been  cited  in  support  of  the  proposal  which  is  in  the  record. 

Senator  Hruska.  Which  cases  are  those — the  Kline  and  the  Tele- 
phone Company? 

Mr.  Rowe.  The  Kline  case  ^  and  the  Hotel  Telephone  Charge 
case.^ 

Senator  Hruska.  The  request  will  be  granted;  they  will  be  incor- 
porated in  the  record. 


1  Prepared  statement  appears  on  p.  20. 

2  See  p.  678. 

3  See  p.  671. 


'    MrjEowE.  Thank  you  very  much,  Senator. 

Mr.  KowE.  I  have  pointed  out  that  these  two  cases  hig-lilighted 
prevalent  abuses  in  class  actions  whichj  in  my  view,  would  not  only 
be  perpetuated  but  could  well  be  magnified  by  title  IV  if  enacted  in 
its  present  form. 

Apart  from  these  two  rulings  by  the  court  of  appeals,  other  courts 
"have  also  stressed  tlie  miniscule  recoveries  by  the  intended  beneficiaries 
of  these  cases  while,  as  they  put  it,  "lawyers  have  reaped  a  golden 
harvest  of  fees." 

,  And  the  respected  Judge  Friendly,  of  the  Court  of  Appeals  for  the 
Second  Circuit,  has  deplored  the  degeneration  of  the  large  antitrust 
class  action  into  a  vehicle  for  blackmail  settlements. 

My  point  is  that  the  judicial  disenchantment  with  these  suits  is 
reflected  in  many  reports,  in  deicsions  in  the  antitrust  field,  and  casts 
a  substantial  question  on  any  proposal  that  would  magnify  the  avail- 
ability of  that  kind  of  litigation  in  the  Federal  courts. 

Now,  abuse  aside,  antitrust  litigation  is  extremely  costly,  in  any 
event.  Even  those  cases  which  are  settled — and  many  of  them  are 
settled — are  preceded  by  extended  pretrial  proceedings,  discovery  and 
motions,  which  eat  up  the  resources  of  the  parties  at  the  high  cost 
■commanded  by  antitrust  specialists  in  litigation,  which  are  necessary 
where  the  stakes  are  high  and  errors  may  be  fatal. 

Therefore,  wholly  apart  from  any  question  of  abuse,  the  new  litiga- 
tion which  is  authorized  by  title  IV  would  inflict  the  potential  for 
more  costly  antitrust  litigation  for  business  firms,  at  the  instance  of  the 
State  attorney  general,  and  his  private  auxiliaries,  which  imposes 
additional  heavy  cost  burdens  at  a  time  when  cost-price  inflation  re- 
mains a  real  peril. 

Now,  significantly,  many  of  the  safeguards  which  the  courts  have 
developed  over  the  years  to  discipline  abuses  and  to  protect  against 
unmanageable  litigation  in  the  antitrust  field,  in  class  actions,  may 
be  eliminated  by  this  committee  print. 

For  example,  the  original  bill  spoke  in  terms  of  judicial  discretion 
to  designate  the  State  attorney  general  as  a  representative  of  a  class. 
This  would,  of  course,  preserve  the  precedents  and  pi'otective  mech- 
?inisms  established  by  the  courts  in  Federal  Rule  of  Civil  Procedure  23. 
However,  the  committee  print  has  deleted  all  references  to  a  class 
or  classes  in  actions  brought  by  the  State  attoj-ney  general,  which 
would  presumably  oust  the  constraints  and  precedents  under  rule  23 
which  guard  against  harassment  of  business  and  inundation  of  the 
courts. 

Accordingly,  the  type  of  antitrust  class  action  which  has  been  de- 
nounced and  dismissed  by  courts  as  unmanageable,  extortionate,  or 
tainted,  may  well  gain  new  life  under  title  IV's  State  authorization. 
For  example,  will  a  State  attorney  general,  or  the  corporation 
counsel  of  the  District  of  Columbia,  who  is  specially  deputized  by  this 
bill,  refuse  or  oft'er  by  a  private  antitrust  counsel  to  file  suit  on  a 
cOTitingency  basis,  at  no  cost  to  the  State,  to  collect  massive  over- 
charges or  illegal  profits  from  antitrust  malefactors,  large  or  small? 
State  officials  willing,  the  real  estate  brokers,  the  2,000  real  estate 
brokers  in  California,  the  600  hotels  involved  in  these  two  ninth  circuit 
cases  may  well  be  revisited  on  a  contingency  basis,  with  an  arrange- 
ment authorized  by  the  State  or  the  State  attorney  general,  at  no  ex- 


pense  to  the  State,  and  with  the  possibility  of  a  substantial  settlement, 
plus  attorneys'  fees  and  undefined  other  expenses,  benefiting  the  State 
and  benefiting  the  lawyers. 

Actually,  since  many  large  companies  have  developed,  of  necessity, 
a  hardnosed  refusal  to  settle  specious  antitrust  class  actions  and  have 
gained  experience  in  the  successful  defense  of  flimsy  antitrust  litiga- 
tion, the  less  experienced,  less  sophisticated  smaller  firms  or  individual 
providers  of  services,  such  as  real  estate  brokers,  may  become  the  most 
conspicuous  victims. 

For  example,  the  Federal  Trade  Commission,  last  December,  sued 
the  American  Medical  Association  for  price  fixing  of  doctors'  serv- 
ices, due  to  the  antisolicitation  and  antiadvertising  restrictions  i]i  the 
AMA  "Principles  of  Medical  Ethics." 

Xow,  witli  health  care  costs  having  gone  through  the  roof,  wouldl 
not  a  title  IV  case  against  thousands  of  doctors  be  attractive  to  a  State 
attorney  general  or  a  District  of  Columbia  corporation  counsel,  if 
offei'ed  by  an  enterprising  lawyer  on  a  contingency  fee  basis,  vrith 
the  doctors  as  coconspirators  subject  to  contingent  antitrust  liabilities 
running  into  the  millions,  individually  and  jointly,  just  like  the  real 
estate  brokers  in  California? 

I  submit,  on  top  o,f  the  malpractice  litigation  disaster,  under  those 
circumstances,  doctors  might  well  seek  sanctuary  as  an  endangered 
species. 

Notably,  the  antitrust  claims  authorized  hj  title  IV  for  treble  dam- 
ago  recoveries  plus  attorneys'  fees  are  not  confined  to  price-fixing 
conspiracies  or  so-called  hardcore  or  per  se  antitrust  infractions,  but 
they,  rather,  range  the  entire  broacl  sweep  of  the  Sherman  Act's 
generalities. 

As  perceived  by  Assistant  Attorney  General  Kauper,  this  title  IV 
overkill  may  inflict  staggering  liabilities  for  marginal  antitrust  viola- 
tions, under  unforeseeable  shifts  of  interpretation  of  the  Sherman 
Act's  vague  prohibitions. 

I  would  like  to  mention  that  the  committee  print  deletes  prior 
authorizations  for  suits  under  sections  2  and  7  of  the  Clayton  Act, 
but  that  is  cold  comfort,  because  the  very  same  transactions  that 
could  have  been  pleaded  and  sued  under  sections  2  and  7  of  of  the 
Clayton  Act  may  equally  be  pleaded  under  the  Sherman  Act.  So  the 
change  may  well  be  more  cosmetic  than  real.  ■ 

The  broad  generalities  of  the  Sherman  Act  would  provide  the 
authorization  for  suits  to  be  brought  Avhich  could  include  njerger^ 
and  acquisitions,  which  have  been  tradition;illy  sued  under  section  T, 
as  established  by  the  Lexington  Bcmh  case.^  f 

They  could  be  pleaded  under  the  Sherman  Act  for  price  cuttinj^ 
which  is  section  2  of  the  Clayton  Act,  amended  by  the  Eobinson- 
Patman  Act.  But  the  Sherman  Act,  as  in  the  Pafersoh  Parchment 
case,^  has  also  been  invoked  against  price  cutting  activities. 

So  my  point  is  the  deletion  of  sections  2  ancl  7  of  the  Clayton  Act 
from  the  scope  of  the  bill,  while  certainly  beneficial,  may  be  more 
cosmetic  than  substantive  because  the  same  transactions  may  be  j^Ieaded 
under  the  Sherman  Act. 


1  l^n^led  ^totCR  v.  First  Nallonal  Bavl;  and  Trunt  Co.  of  Lexhiqinn,  37^  F.S.  0(55  (106-1)'. 
"  Stori/  Parchment  Co.  v.  Patcrson  Parchment  Paper  Co.,  282  U.S.  555   (1931). 


Now,  I  would  like  to  point  out  that  even  the  proponents  of  the 
abortive  1970  consumer  class  action  proposal,  S.  3201,  acknowledged 
the  need  for  specifying  particular  activities  as  unlawful  prior  to 
creating  harsh  legal  exposures. 

And  I  have  been  surprised,  Senator,  in  my  study  of  the  record 
of  the  hearings  of  this  committee  on  this  bill,  how  little  comparison 
there  has  been  made  between  the  abortive  proposal  in  1970  for  con- 
sumer class  actions  and  the  dangers  which  were  stressed  by  such 
liabilities  by  a  number  of  witnesses,  that  no  analysis  of  the  com- 
parisons that  are  apparent  has  been  made,  because  they  may  well 
be  salutary  in  light  of  particular  testimony,  which  I  will  come  to,  on 
behalf  of  the  Judicial  Conference,  which  was  in  the  record  of  the 
hearings  in  1970. 

Now,  with  the  vastly  enlarged  liabilities  inflicted  by  title  IV,  in 
my  view,  no  conceivable  justification  exists  for  authovizino;  devastating 
claims  based  on  the  vague  generalities  of  the  Sherman  Act,  imposing 
treble  forfeitures  for  unforeseeable  infractions,  and  making  such  treble 
damage  assessments  mandatory  on  the  courts,  not  discretionary,  cou- 
pled with  attorneys'  fees  and  undefined  other  expenses  of  litigation. 
That  has  not  been  done  before.  That  is  new. 

Former  Chief  of  the  Antitrust  Division,  Prof.  Donald  A.  Turner, 
who  is  well  known  to  this  committee  as  a  staunch  supporter  of  the 
antitrust  laws,  stated  only  weeks  ago,  before  the  New  York  State  Bar 
Association  that,  in  view  of  the  private  damage  cases  which  have 
been  brought,  ranging  from  the  "weak  to  the  frivolous,"  he  "would 
probably  recommend  against  including  any  private  right  of  action"  if 
the  Clayton  Act  were  to  be  rewritten  today. 

Now,  in  light  of  the  dubious  history  of  antitrust  enforcement  by 
rrivate  ti-ebel  damage  class  actions  in  the  past,  I  respectfully  submit 
that  a  radical  expansion  of  such  actions,  via  State  attorneys  general, 
appears  highly  questionable  at  this  time. 

I  will  go  on  to  detail  what  I  deem  is  of  paramount  importance  in 
the  legislative  consideration  of  this  proposal ;  namely,  that  no  sub- 
stantial benefits  to  consumers  that  are  apparent,  outweigh  the  grave 
potential  for  abuse  and  the  economic  and  social  costs  of  the  overkill 
that  would  be  enacted  by  title  IV. 

In  handling  class  actions  in  the  antitrust  field  in  the  past,  courts 
have  noted  that  the  prospects  of  any  substantial  recoveries  by  in- 
dividual consumers  were  quite  remote.  For  example,  the  courts  in 
California,  as  I  mentioned  previously  have  denounced  an  $80  million 
class  action,  brought  by  attorneys  on  a  contingency  fee  basis,  which 
were  based  on  a  $2  per  individual  claim,  arising  out  of  alleged  service 
charges  imposed  by  hotels  for  telephone  calls ;  $2  per  individual  was 
the  claim. 

Likewise,  a  $114  million  class  action  was  dismissed  by  the  courts 
because  it  sought  a  $1  per  person  claim,  based  on  alleged  overcharq:es 
imposed  on  car  rental  services.  This  suit  was  bronglit  by  11/^  million 
class  members,  aggregating  together  a  $1  service  charge  claim  by  each 
car  rental  user. 

Another  Court  of  Appeals,  the  2d  Circuit  Court  of  Appeals,  dis- 
missed r"^  specious  a  class  action  on  behalf  of  125  million  people,  whose 
attornevs  claimed  $?>7r)  trillion,  plus  $3  million  attorneys'  fees,  against 
automobile  manufactiners. 


And,  in  checking;  on  that  case,  I  noted  that  that  complaint  was 
amended.  The  claim  was  larger,  and  the  counsel  amended  the  com- 
plaint and  reduced  the  claim  to  $375  trillion  for  125  million  people. 
He  had  more  claimants  in  his  class  claiming  more  money,  but  he 
amended  his  complaint,  and,  of  course,  the  court  dismissed  it  as  totally 
unmanageable  and  preposterous  as  an  antitrust  action  to  be  processed 
throuclAhe  judicial  system  of  the  United  States. 

Indeed,  in  such  actions,  most  of  the  so-called  members  of  the  con- 
sumer class  may  not  even  want  to  participate,  if  given  the  option. 

Now,  the  heavy  burdens  of  such  costly  litigation,  even  if  ultimately 
resulting  in  settlements,  must,  in  the  end,  be  carried  by  consumers  in 
the  form  of  higher  prices,  aggravating  inflationary  burdens. 

Tliese  cases  are  not  litigated  for  free.  Indeed,  according  to  the  court 
in  this  Avis  case,  involving  the  dollar  overcharge  on  car  rental  fees, 
the  court  said :  "individual  members  of  the  class  are  unlikely  to  re- 
ceive any  significant  personal  benefit  from  a  successful  prosecution 
of  this  suit  and,  indeed,  may  ultimately  have  to  pay  for  it  through 
subsequently  ijicreased  costs  of  car  rental." 

Apart  from  questions  of  abuse,  the  costs  of  massive  antitrust  litiga- 
tion are  heavy,  at  best,  for  all  sides.  Where  large  financial  interests 
are  at  stake  and  tlie  risks  of  error  may  be  fatal,  experienced  antitrust 
litigation  counsel,  on  both  sides,  are  necessary,  which  create  substantial 
cost  burdens.  These  burdens  are  not  eliminated  by  settlements  be- 
cause these  settlements  typically  come  about  only  after  protracted  and 
costly  pretrial  proceedings,  including;  discovery  and  complex  motions. 

The  courts  in  these  crises  liaAe  accurately  perceived  that  the  real 
parties  in  interest  in  these  massive  antitrust  class  actions  are  not  the 
consumers,  but  are  the  lawyers. 

One  district  judge  noted  the  "minuscule  recoveries  by  its  intended 
beneficiaries,  while  lawyers  have  reaped  a  golden  harvest  of  fees." 
Other  courts  in  these  cases  have  denounced  the  "contingent  fee  syn- 
drome," and  another  court  cited  the  Italian  proverb  that  "A  lawsuit  is 
a  fruit  tree  planted  in  a  lawyer's  garden." 

These  cases  have  reflected  contingency  fee  awards  of  $5  million  in 
a  $22  million  settlement  and  $2  million  in  a  $26  million  settlement. 

And  I  thought  it  quite  interesting,  quite  significant,  that  one  illus- 
trious, well-known  class  action  specialist,  the  notable  and  prominent 
former  Mayor  Alioto,  of  San  Francisco,  told  this  committee  that  class 
actions  "become  so  lucrative  to  some  lawyers  they  kind  of  leap  into 
the  thing;  so  lucrative  that  they  will  not  take  any  other  kind  of 
actions." 

I  might  say  the  beneficiaries  of  such  litigation,  of  course,  are  not 
confined  to  the  plaintiff's  attorneys,  but  the  defendant's  attorneys, 
as  well,  are  benefited  by  the  heavy  costs  and  economic  burdens  of  such 
litigation. 

I  am  not,  therefore,  in  any  way,  implying  any  questionable  activity 
on  the  part  of  counsel  in  these  litigations.  The  economic  benefits  are 
shared  by  the  bar;  the  plaintiffs'  bar  and  the  defendants'  bar  alike. 
The  question,  however,  is  the  public  interest  in  the  expansion  and 
the  proliferation  and  the  greater  availability  of  such  litigation  in  the 
Federal  judicial  system  where  the  real  beneficiaries  are  not  the  con- 
sumers, but  the  lawyers,  the  lawyers  for  the  plaintiff  and  the  lawyers 
for  defendants. 
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The  question  is  one  of  public  interest,  not  whether  the  plaintiff's 
lawyers  have  a  greater  opportunity  for  enrichment  than  the  defend- 
ant's lawyers,  but,  rather,  whether  the  public  interest  is  advanced 
or  injured  by  the  additional  authorization  and  proliferation  of  such 
litigation  in  the  Federal  courts  under  the  flag  of  State  attorneys 
general. 

Apart  from  the  question  of  burdens,  economic  burdens,  many  courts 
have  veliemently  deplored  the  intolerable  burdens  of  this  litigation 
on  the  judicial  system,  which  is  certainly  a  matter  of  distinct  and 
vital  concern  to  this  committee. 

Only  weeks  ago,  a  Pittsburgh  district  judge  reported  the  judiciary's 
"increasing  disenchantment"  with  antitrust  class  actions,  which  he 
said  had  become  a  "serious  drag  upon  judicial  functions."  A  New 
York  district  judge  threw  out  an  antitrust  class  action  for  fear  that 
it  would  immobilize  "for  years  to  come,  the  Federal  judicial  person- 
nel involved." 

The  infliction  on  the  judicial  system  of  additional  massive  anti- 
trust litigation,  in  this  context,  is  now  uniquely  untimely,  with  mount- 
ing case  backlogs  slowing  civil  and  criminal  trials  due  to  inadequate 
judicial  resources. 

Chief  Justice  Burger's  1975  state  of  the  Judiciary  niessage  pointed 
to  the  "crisis"  in  the  administration  of  justice  "particularly  in  the 
larger  districts"  due  to  inadequate  judicial  resources. 

And,  by  the  way,  those  are  the  districts  which  typically  are  the 
venue  for  substantial  class  actions  in  the  antitrust  field. 

This  court  crisis,  which  is  a  matter  of  substantial  public  concern, 
must  be  viewed  in  the  context  of  the  dramatic  rise  of  civil  antitrust 
litigation  in  the  Federal  system. 

In  1975,  1400  antitrust  actions  were  filed,  up  50  percent  from  929 
such  actions  in  1970.  Even  more  strikingly,  190  reported  antitrust  class 
actions  alone  were  filed  in  1975,  up  over  60  percent  over  the  114  class 
actions  filed  in  1974,  mostly  in  judicial  districts  with  growing  civil 
or  criminal  case  backlogs. 

The  inflationary  syndrome  certainly  has  reflected  itself  in  the  pro- 
liferation of  antitrust  class  actions,  even  more  so  proportionately  than 
in  many  other  fields  of  interest  to  the  public  interest  and  to  this 
committee. 

And  so  my  point  is  that,  amid  a  mounting  crime  and  court  "crisis," 
due  to  inadequate  judicial  resources,  it  appears  highly  questionable  to 
choke  the  judicial  system  with  more  massive  antitrust  litigation,  which 
can  only  aggravate  the  coming  crunch  of  the  Speedy  Trials  Act  of 
1974  in  processing  critical  cases  in  the  Federal  system. 

In  this  connection,  I  would  like  to  refer  to  an  address  which  I  have 
included  in  my  statement,  by  the  Honorable  Judge  Northrup,  the 
Chief  Judge  of  the  District  of  Maryland,  which  is  reported  in  tlie 
Baltimore  Daily  Recoi'd.^  Judge  Northrup,  in  an  address  to  the  Mai-y- 
land  State  Bar  Association  on  January  9,  1976,  also  deplored  the  case 
burdens,  particularly  on  that  district,  which  has  a  heavy  case  load  of 
Federal  criminal  trials,  by  way  of  tax  frauds  and  other  Federal 
offenses. 

1  See  p.  t)92. 
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He  also  complained,  among  other  things,  in  his  address  to  this  Mary- 
land State  Bar,  of  the  load  cast  by  the  multiparty  complex  antitrust 
and  patent-type  litigation  in  his  district,  as  well  as  others. 

He  stated:  "The  continuing  flow  of  legislation,  without  supple- 
menting the  tools  of  our  trade,  additional  judges  and  supporting  per- 
sonnel, can  only  result  in  a  total  inundation  and  frustration  of  our 
Federal  judicial  system." 

And  so  Chief  Justice  Burger's  admonitions  about  choking  the  courts 
with  additional  litigation,  fostered  by  congressional  enactments,  has 
been  echoed,  in  particular,  by  the  Chief  Judge  of  Baltimore,  Md., 
based  on  his  experience  with  processing  a  heavy  criminal  case  load. 

As  the  Senators  know,  the  Speedy  Trials  Act  of  1974,  which  casts 
upon  the  courts  the  obligation  of  either  trying  or  springing  criminals 
within  a  short  period  of  time,  is  an  additional  reason  for  the  judicial 
crisis  which  would  militate  against,  or  at  least  warrant  very  serious 
thought  of,  further  inundating  the  courts  with  more  massive  litiga- 
tion which  they  must  process. 

Now,  let  me  go  beyond  the  question  of  the  situation  in  the  courts. 
In  that  connection,  I  understand  that  Administrator  Kirks  of  the  Ad- 
ministrative Office  of  the  U.S.  Courts,  has  suggested  to  the  House 
committee,  which  is  considering  comparable  legislation,  that  they  seek 
an  estimate  by  the  proponents  of  the  legislation  as  to  the  burdens  that 
such  legislation  would  place  on  the  judicial  system. 

This  is  a  letter  dated  July  23,  1975,  addressed  by  Roland  F.  Kirks, 
who  is  the  Director  of  the  Administrative  Office  of  the  U.S.  Courts,  to 
Hon.  James  R.  Mann  of  the  U.S.  House  of  Representatives.  And  in 
this  letter,  he  responds  to  a  request  by  Mr.  Mann,  and,  in  pertinent 
part,  states  that  the  legislation  which,  at  that  time,  was  before  the 
House  committee,  would  increase  the  work  load  imposed  on  the  ju- 
diciary in  a  substantial  way. 

And  also  he  stated : 

In  the  past,  the  Judicial  Conference  of  the  United  States  has  suggested  to 
the  Congress  that  the  proponents  of  legislation,  who  presumably  have  firsthand 
knowledge  of  the  problems  addressed  by  the  legislation,  and  are  in  the  best  posi- 
tion to  Ivnow  its  potential  impact  on  the  courts,  be  requested  to  furnish  infor- 
mation to  the  Congress. 

So  far  as  I  know,  no  such  anah^sis  of  that  impact  of  the  legislation 
has  been  made  for  consideration  by  this  committee,  and  I  would  cer- 
tainly recommend  that  an}-  thoughtful,  fully  deliberated  determina- 
tion by  this  committee  would  benefit  substantially  by  the  appropriate 
inputs  by  the  judiciary  and  by  the  Administrative  Office  of  the  U.S. 
Courts. 

Senator  Hruska.  The  full  text  of  that  letter,  it  would  be  well  to 
have  it  included  in  the  text  so  it  will  appear  in  the  record.^ 

Mr.  RowE.  Thank  you,  Senator. 

Senator  Hruska,  Is  there  any  other  correspondence  with  the  Ad- 
ministrative Office  of  the  Courts?  I  have  directed  a  letter,  too,  to  Mr. 
Kirks  and  also  a  letter  to  the  Chief  Justice  on  this  same  point.  But  I 
had  not  been  aware  of  this  letter  of  July  23  until  only  recently.  And 
I  have  some  additional  points  of  inquiry  to  make  over  and  above  the 
points  that  are  covered  in  that  July  23  letter. 

1  Letter  of  July  23,  1975,  p.  407. 
66-475 — 76 — 2 
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Tho  text  of  those  letters  ^  of  inquiry  will  be  included  in  the  record, 
and  we  hope  that  some  answers  will  be  coming  in  time  so  that,  before 
this  record  is  closed,  they  can  be  incorporated  into  the  record. 

Mr.  EowE.  That  would  be  most  important,  Senator,  for  considera- 
tion by  the  Senate. 

Let  me  go  on,  apart  from  the  question  of  impact  on  the  judiciary, 
to  what  I  consider  to  be  a  paradox  of  this  proposal  in  title  IV;  namely, 
that  I  respectfully  submit  that  smaller  business  firms  may  well  be  the 
greatest  losers  of  the  enforcement  authorized  by  title  IV. 

Somewhat  perversely,  monster  antitrust  litigation  of  the  type  au- 
thorized by  this  title  may  disproportionately  victimize  the  smaller 
business  firm,  rather  than  the  corporate  giants. 

And  I  may  say  the  Grocery  Manufacturers  of  America,  which  T 
represent,  counts,  among  its  members,  numerous  smaller  business 
firms,  which,  as  I  view  it,  may  well  be  disproportionately  victimized 
by  the  liabilities  and  by  the  exposures  which  this  title  would  inflict. 

I  say  this  because  many  hirge  firms,  based  on  their  litigation  ex- 
perience, have  developed  a  kiiovr-liow  to  cope  with  antitrust  treble 
damage  litigation,  and  have  adopted  a  policy  against  accepting  settle- 
ments in  flimsy  litigation  of  specious  claims,  which  would  only  invite 
further  litigation. 

Also,  the  risk  of  jwtential  liability  for  a  giant  firm,  all>eit  substan- 
tial, may  sometimes  be  relatively  tolerable,  so  as  to  justif\^  a  decision 
to  litigate  a  large  claim,  despite  tlie  inherent  uncertainties  of  nnti- 
trust  litigation  before  juries,  which  apply  shifting  and  elusive  anti- 
trust principles.  Of  course,  in  the  end,  the  consumer  pays  for  the  cost 
of  that  kind  of  litigation  with  a  giant  firm  in  the  form  of  higher 
prices.  But,  by  contrast,  a  smaller  firm,  which  is  charged  as  an  anti- 
trust coconspirator,  with  joint  and  individual  liability  for  alleged 
industrywide  conspiracy,  may  be  unable  to  stand  the  risk  of  a  poten- 
tially astronomical  exposure. 

In  these  antitrust  cases,  as  the  committee  kno\\s,  frequently  there  is 
a  large  class  of  coconspirators.  A  suit  is  not  only  against  a  large  com- 
pany, but  there  is  a  slew  of  other  companies  and  satellites  and  some- 
times dealers  and  other  people  in  the  business,  all  of  whom  become 
liable,  individually  and  jointly,  as  coconspirators. 

Now,  this  was  the  case  in  ithe  $750  million  potential  liability  of 
each  of  these  2,000  real  estate  brokerag-e  firms,  which  I  mentioned 
previously  to  the  committee,  which  was  dismissed  because  the  case 
shocked  the  conscience  of  the  court. 

The  court  stressed — and  understandably  its  conscience  was  shocked : 

The  small  individual  operator  faces  a  potential  liability  of  upwards  of  three- 
quarters  of  a  billion  dollars  for  which  all  of  his  or  her  assets  are  responsible. 
Tlie  amount  of  a  recovery  in  a  lawsuit  is  not  ordinarily  of  concern  where  a  wronj? 
has  been  inflicted  and  an  injury  suffered.  But  when  2,000  are  joined  in  an  action 
where  each  is  jointly  and  severally  liable,  the  liability  is  increased  in  geometric 
progression.  Such  an  award  against  each  of  2,000  real  estate  broker  defendants 
would  shock  the  conscience. 

I  mentioned,  before,  the  possibility  of  n  large  suit  ngainst  doctors 
as  joint  conspirators,  as  coconspirators.  This  would  have  the  same 
effect  potentially  and  is  inherently  conducive  to  the  kind  of  "blackmail 
settlement'-  Avhicli  was  denounced  bv  Cliief  Judge  Friendly,  because 
a  smaller  defendant  faced  with  this  kind  of  exposure  as  a  coconspira- 


1  See  pp.  398-399. 
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tor  simply  cannot  often  carry  the  risk  or  the  cost  of  an  effective 
defense. 

Now.  it  is  in  this  context  why  it  becomes  understandable  that,  as 
one  witness  stated  in  the  1970  heann<TS,  that  "99  percent  of  these  cases 
<xet  settled."  ■         'f'^ 

In  the  same  hearings,  the  sagacious  former  Senator,  Sam  Ervin, 

observed,  and  I  quote : 

In  the  antitrust  field  .  .  .  many  people  agree  to  a  settlement  because  it  is 
cheaper  to  reach  a  settlement  and  pay  certain  sums  of  money  than  it  is  to  liti- 
gate. ...  I  know  many  cases  that  are  settled  because  it  is  cheaper  to  settle, 
cheaper  to  buy  your  peace,  than  it  is  to  seek  justice. 

And  he  said,  "I  have  recommended  that  to  clients  many  times  myself." 

And  so  this  vulnerability,  particularly  of  smaller  lirms,  to  such  liti- 
gation, and  their  vulnerability  to  settlements,  has  created  a  litigation 
tactic  now  of  joining  many  smaller  firms,  such  as  dealers,  as  patsy 
defendant  coconspirators.  With  larger  manufacturer  defendants,  in 
mass  antitrust  cases. 

Such  people  who  are  unable  to  afford  a  real  defense  may  readily 
accept  settlement  on  a  seriatim  basis,  and  those  settlements  can  build 
a  kitty  to  finance  further  litigation  against  the  main  defendants. 

Let  me  make  one  other  point  which  I  believe  is  of  significance  to 
consideration  of  this  legislation,  and  that  is  the  impediment  to  financ- 
ing and  access  to  capital  markets  by  the  smaller  firm,  by  reason  of  the 
contingent  liabilities  of  such  massive  litigation  in  which  it  is  named 
as  a  defendant  or  coconspirator. 

Regulations  by  the  SEC  require  disclosure  of  contingent  liabilities 
which  are  material  in  financial  statements  for  the  protection  of  the 
investing  public.  Because  of  these  requirements,  corporate  auditors 
may  insist  on  legal  opinions  by  counsel  as  to  the  amounts  of  contingent 
liabilities  arising  out  of  pending  litigation. 

Without  definitive  assurance  by  counsel  against  material  liabilities 
from  such  litigation,  a  company  may  only  get  a  qualified  auditor's 
statement.  With  the  "problem  bank"  problem  today,  where  banks  are 
under  scrutiny  for  making  risky  loans,  the  access  to  financing  by  a 
smaller  firm,  which  is  already  less  attractive  as  a  credit  risk  than  a 
corporate  giant,  may  be  further  limited  if  it  cannot  c^jme  up  with  a 
clean  auditor's  report  by  reason  of  its  substantial  exposure  as  a 
coconspirator  to  large  contingent  liabilities  in  massive  antitrust 
litifration. 

Since  counsel  cannot  predict  with  certainty  the  outcome  of  such  liti- 
gation, where  the  liabilities  under  the  Sherman  Act  are  constantly 
shifting,  the  inability  to  present  a  clean  auditor's  report  by  a  smaller 
firm  may  become  a  serious  impediment  to  its  financing  and  access  to 
capital,  'which  is  so  essential  to  its  growth  and  to  its  competitive 
survival. 

Let  me  also  invite  the  committee's  attention  to  the  statement  by 
Mr.  Kaupcr,  the  Chief  of  the  Antitrust  Division,  who  spoke  to  this 
point.  Mr.  Kauper  expressed  his  serious  concern  with  the  problems  of 
the  specter  of  massive  recoveries  based  on  unquantifiable,  and  perhaps 
totally  unforeseeable,  damages  multiplied  by  three.  And,  as  he  put  it: 

This  kind  of  damage  assessment  might  result  in  significant  impairment  to  the 
viability  of  those  firms  from  whom  such  damages  were  recovered.  Such  a  result, 
in  it.^elf,  could  have  anticompetitive  consequences  since  only  the  largest  firms 
involved  in  a  given  violation  might  survive  the  financial  pressure  of  such  damage 
awards. 
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This  is  Chief  of  the  Antitrust  Division  Kauper  expressing  his  orrave 
concerns  with  the  sweep  and  the  scope  and  the  liabihty  imposed  by 

As  a  matter  of  fact,  even  Mr.  Ealph  Nader  disapproved  of  treble 
damages  under  title  IV  for  injury  to  a  State's  ''general  economy" 
since  Sir.  Nader  stated  that  "unexpected  liability  when  trebled  could 
easily  bankrupt  culpable  local  or  State  firms." 

I  submit,  Senator  Hruska,  that  when  Antitrust  Division  Chief 
Kauper  and  Ralph  Nader,  together,  express  a  grave  concern  about  the 
impact  of  this  legislation  on  the  smaller  firm,  I  would  certainly  think 
that  the  committee  and  the  Congress  would  take  notice  of  that  fact. 

These  gentlemen  are  not  noted  for  excessive  solicitude  for  the  busi- 
ness community.  And  when  Mr.  Nader  speaks  of  the  potential  of  bank- 
ruptcy of  local  or  State  firms  arising  out  of  title  IV's  authorization, 
I  thought  that  was  particularly  noteworthy  to  stress. 

Of  course,  these  liabilities  do  not  only  attend  smaller  firms.  A 
larger  firm  may  also  face  disaster,  if  targeted  for  massive  antitrust  ex- 
posure. For  example,  retail  grocery  chains  may  have  a  large  sales 
volume,  but  relatively  low  net  profits.  Take  a  weaker  company,  like 
the  A&P,  which  is  currently  subject  to  massive  damage  exposures  by 
multiple  cattlemen's  antitrust  actions. 

My  point  is,  that  even  for  a  larger  and  a  vigorous  company,  let 
alone  a  vulnerable  giant,  the  potential  holocaust  of  a  treble  statewide 
antitrust  damage  exposure  may  be  a  financial  disaster. 

And  so,  overzealous  pursuit  as  per  title  IV  of  "monopoly  over- 
charges," might  well  boomerang  by  victimizing  particularly  the 
smaller  or  weaker  enterprise,  while  benefiting  the  lawj^ers  rather  than 
the  consumer. 

As  I  pointed  out  previously,  I  was  most  impressed  by  the  letter 
addressed  to  Senator  Hart  and  this  committee  by  the  attorney  general 
of  the  State  of  Michigan,  where  the  attorney  general  of  the  State  of 
Michigan,  Mr.  Frank  J.  Kelley,  said :  "It  is  important  to  prevent  anti- 
trust violations  to  help  the  general  economy  of  the  State,  but  in  the 
process  we  do  not  want  to  ruin  the  State's  business  community.  The 
Congress  should  carefully  consider  all  the  potential  effects,  of  section 
4C(a)  (2)  before  its  passage."  ^  And  that  is  the  treble  recovery  provi- 
sion of  title  IV. 

Now,  let  me  point  to  some  conspicuous  omissions  which,  as  I  see  it, 
preclude  the  necessary  careful  and  thoughtful  and  informed  consider- 
ation by  this  committee  and  by  the  Congress  of  these  extremely  far- 
reaching  proposals. 

As  I  pointed  out  before,  the  committee  print  reflects  the  transforma- 
tion of  S.  1284  from  the  principle  of  compensation  for  injured  persons 
under  section  4  of  the  Clayton  Act  to  the  principle  of  monopoly  over- 
charge or  illegal  profits  confiscated  by  the  States,  conditioned  on  re- 
distribution to  residents. 

This,  as  is  quite  clear  in  the  hearings  and  in  the  testimony  and  in 
the  colloquy  between  counsel  and  witnesses,  would  create  a  "new  cause 
of  action"  on  behalf  of  the  State,  and  a  "new  substantive  antitrust 
claim." 

I  particularly  stress  in  the  record  the  colloquies  with  Professor  Rose 
of  the  Arizona  State  University,  and  with  Mr.  Shapiro,  a  well-known 

^  See  p.  671  of  the  printed  hearings,  part  2. 
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-expert  in  antitrust  treble  damage  litigation,  which  reflect,  as  well  as  a 
statement  by  Senator  Hart,  himself,  that  clearly,  a  new  antitrust  cause 
of  action  is  intended  here. 

This  is  not  merely  a  procedural  reform.  This  is  not  merely  creatmg 
a  special  remedy.  This  is  a  new  statutory  cause  of  action  under  the 
antitrust  laws.  And  I  have  referred  in  my  footnotes  to  the  statement 
to  tliese  particular  colloquies. 

Xow,  significantly,  in  light  of  the  testimony  which  also  states  that 
such  modifications  'in  the  prior  text  of  the  bill  were  appropriate  so 
that  the  courts  would  not  obstruct  the  broad  legislative  aim  of  this 
reform,  the  committee  print  now  has  deleted,  in  pertinent  places,  the 
prior  references  to  section  4  of  the  Clayton  Act,  as  to  suits  by  the 
Attorney  General,  because  section  4  requires  a  showing  of  injury  as 
an  element  of  a  private  treble  damage  cause  of  action. 

That  reference,  with  respect  to  suits  by  the  Attorney  General,  to 
section  4  has  been  deleted.  Apparently,  for  similar  reasons,  the  com- 
mittee print  has  deleted  references  to  parens  patriae,  which  were 
previously  there  to  define  the  kind  of  suit  the  State  attorney  general 
could  bring,  since  this  concept  also,  as  Professor  Kose  advised  the 
committee,  might  be  construed  by  the  courts  to  limit  the  kind  of  re- 
covery that  might  be  secured  by  the  State  attorney  general,  when  he 
went  after  malefactors  to  recapture  illegal  profits  and  overcharges. 

I  very  respectfully  invite  the  committee's  consideration  to  the  col- 
loonies 'on  pages  478  and  482  of  the  hearings,  with  Professor  Eose 
and  with  counsel  for  the  committee,  where  it  is  made  quite  clear  that 
a  substantial  substantive  change  in  the  cause  of  action  under  the  anti- 
trust laws  is  intended  by  this  legislation.  As  Professor  Eose  put  it: 

This  is  a  whole  new  ball  game.  This  is  a  new  substantive  antitrust  claim. 
And  I  think  it  is  clear;  I  certainly  think  it  would  not  hurt  to  make  it  clearer 
so  some  court  does  not  have  the  opportunity  to  undo  a  great  deal  of  what  I 
think  Congress  intends  to  do  here. 

And  Professor  Eose  s]3eaks  of  proceedings  where  corporations  will 
account  for  "illegal  profits."  The  understanding  that  Professor  Eose 
has  is  also  reflected  in  discussing  a  case  where  the  attorney  general 
goes  to  court  "to  recover  too  much  money."  Fine,  let  him  prove  it. 
But  the  burden  of  proof  ought  to  be  on  him.  The  professor  is  talking 
f>bout  a  defendant  being  given  his  day  in  court  to  show  that  the 
State  was  not  injured. 

And  Senator  Hart^ — and  this  is  at  page  480  of  the  hearings — also' 
states  in  regard  to  Professor  Eose's  testimony  that  it  is  useful,  es- 
pecially as  they  reminded  us  that  this  is  a  new  antitrust  action  under 
section  4  of  the  Clayton  Act. 

And  so  what  I  am  saying  is.  this  is  a  significant  expansion  of  anti- 
trust, not  by  way  of  remedies,  but  by  way  of  enlargem'ent  and  exten- 
sion of  the  substantive  cause  of  action  of  the  antitrust  laws. 

Now,  in  my  view,  substantial  constitutional  problems  may  arise 
from  such  a  new  statutory  cause  of  action  under  the  Sherman  Act, 
enforceable  by  a  State  attorney  general  or  his  private  auxiliary,  which 
at  least  require  examination. 

Only  last  Friday  the  Supreme  Court  invalidated  the  enforcement 
functions  of  the  Federal  Elections  Commission.  It  interpreted  article 
II  of  the  Constitution  as  limiting  the  authority  to  enforce  Federal 
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statutes  by  litigation  in  the  Federal  courts  to  officers  duly  appointed 
by  the  President  under  article  II  of  the  Constitution. 

I  have  not  made  a  profound  analysis  of  all  of  the  ramifications  of 
the  Supreme  Court's  very  learned  and  very  extended  opinion  handed 
down  last  Friday.  But  I  would  certainly  think  that  a  careful  study  of 
the  legal  implications  of  that  Supreme  Court  decision  may  reveal 
another  constitutional  infirmity  of  title  IV  by  reason  of  its  authoriza- 
tion of  a  new  statutory  cause  of  action  with  forfeitures  and  penalties 
to  be  enforced  by  Federal  court  litigation  brought  by  a  State  Attorney 
general,  or  his  private  adjunct,  not  appointed  by  the  President,  above 
and  beyond  the  antitrust  enforcement  authority  previously  reposed 
in  the  Attorney  General  of  the  United  States. 

Again  I  caution,  I  have  not  made  a  profound  scholarly  analysis, 
such  as  the  seriousness  of  the  question  deserves,  of  the  full  implica- 
tions and  purport  of  the  Supreme  Court's  landmark  opinion.  But  I 
could  not  escape  noting  the  significance  of  the  potential  question 
raised  by  the  Court's  opinion  and  particularly  the  passage  where  the 
Court  referred  to  the  powers  of  the  Federal  Election  Commission  as 
to  litigation  conducted  in  the  courts  of  the  United  States.  As  the 
Court's  opinion  pointed  out — and  this  is  reported  in  44  U.S.  Law 
Week  at  page  4169 : 

Whether  tested,  therefore,  by  the  requirements  of  the  Judiciary  Act  or  by 
the  usage  of  the  Government,  or  by  the  decisions  of  this  court,  it  is  clear  that 
all  such  suits,  so  far  as  the  interests  of  the  United  States  are  concerned,  are 
subject  to  the  direction,  and  within  the  control  of,  the  Attorney  General. 

This  is  the  proper  way  for  the  executive  to  execute  and  implement 
the  powers  which  are  legislated  by  the  Congress.  But  then  the  Court 
went  on  to  say : 

We  hold  that  these  provisions  of  the  Act,  vesting  in  the  Commission  primary 
responsibility  for  conducting  civil  litigation  in  the  courts  of  the  United  States 
for  vindicating  public  rights,  violate  Article  II,  cl.  2,  §  2  of  the  Constitution. 

Such  functions  may  be  discharged  only  by  persons  who  are  "Officers  of  the 
United  States"  within  the  language  of  that  Section. 

I  found  it  interesting  in  that  connection,  and  again,  I  have  not  re- 
searched this  question  in  the  time  available  with  the  degree  of  pro- 
fundity which  it  deserves.  I  did  find  it  interesting  to  note  that  the 
Federal  Food,  Drug,  and  Cosmetics  Act  authorizes  auxiliary  investi- 
gation at  the  State  level,  only  by  State  people  who  are  "commissioned 
by  the  Secretary  as  an  officer  of  the  Department  of  HEW."  That  is 
under  article  II  of  the  Constitution,  and  that  is  in  section  702(a)  of 
the  Food,  Drug,  and  Cosmetics  Act. 

My  point,  therefore,  is  that  once  the  authorization  of  title  IV  de- 
parts from  a  question  of  compensation  for  injury  to  the  point  of 
enforcement  by  State  attorneys  general  of  new  liabilities,  new  sub- 
stantive antitrust  liabilities  created  under  title  IV,  in  the  courts  of 
the  United  States,  seeking  substantial  penalties  and  forfeitures — not 
merely  actual  damages,  but  treble  damages  and  forfeitures — a  sub- 
stantial question  would  arise  which  at  least  deserves  some  scholarly 
exploration  in  view  of  the  recent  Supreme  Court  opinion.  This,  as  I 
say,  invalidated  litigation  and  enforcement  functions  of  the  Federal 
Elections  Commission,  because  they  were  carried  out  by  Commission 
members  which  were  not  appointed  by  the  President  under  article  II 
of  the  Constitution. 
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The  Supreme  Court's  decision  requires  thoughtful  consideration, 
particularly  when  a  State  attorney  general,  the  newly  proposed  reposi- 
tory under  title  IV  of  antitrust  enforcement  authority,  may  sue  to 
collect  treble  damages  and  forfeitures  of  a  quasi-penal  nature,  which 
are  not  commensurate  with  any  actual  injury  sustained  or  proved  as  a 
basis  for  recovery. 

There  are  other  constitutional  infirmities  of  title  IV  which  I  believe 
have  also  received  insufficient  consideration.  The  deprivation  of  the 
right  to  jury  trial  under  the  seventh  amendment  as  to  each  individual 
claim  asserted  against  a  defendant  has  been  noted  in  the  hearings 
without  definitive  answer. 

As  I  recall  it,  the  question  was  raised  by  the  American  College  of 
Trial  Lawyers,  and  there  is  a  letter  in  the  record  by  professor  Miller 
of  the  Harvard  Law  School,  which  acknowledges  that  this  was  a  sub- 
stantial question,  which  in  his  view  would  be  resolved  in  the  affirma- 
tive, in  favor  of  constitutionality. 

But  I  would  submit,  respectfully,  that  one  letter  by  a  professor  of  the 
Harvard  Law  School — and  I  respect  deeply  his  scholarship,  even 
though  I'm  a  Yale  Law  School  man — may  be  an  inadequate  basis  for 
this  committee  to  reach  a  judgment  as  to  a  substantial  constitutional 
question  posed  by  this  legislation. 

The  potential  for  unconscionable  penalties  by  ruinous  treble  dam- 
ages for  unforeseeable  liabilities,  as  pointed  out  by  Antitrust  Division 
Chief  Kauper,  which  are  based  on  vague  new  substantive  antitrust 
causes  of  action,  may  pose  further  constitutional  questions,  wholly 
apart  from,  to  me,  the  transparent  and  glaring  vulnerability  in  title 
IV  because  of  the  retroactive  application  of  title  IV  under  section  405. 

Indeed,  such  constitutional  issues  may  be  aggravated  by  the  exposure 
to  such  new  and  unfathomable  liabilities  by  business  firms  which  are 
already  expressly  subject  to  the  recently  stiffened  criminal  penalties  of 
up  to  3  years'  imprisonment  and  heavy  fines  or  Sherman  Act  violations 
as  felonies. 

And  so,  I  would  suggest,  most  respectfully,  that  the  constitutional 
dilemmas  posed  by  the  committee  print  revision  of  title  IV  would 
indicate,  at  the  very  least,  the  advisability  of  an  authoritative  legal 
opinion  by  the  Attorney  General  or  other  similar  impeccable  legal 
authority  to  avert  a  legal  fiasco  for  this  committee  and  for  the  Con- 
gress which  would  certainly  benefit  no  one. 

In  this  connection,  the  incumbent  Attorney  General,  Edward  H. 
Levi,  is  not  only  a  well-known  constitutional  scholar,  but  a  scholar  in 
the  field  of  antitrust  as  well. 

Furthermore,  as  pointed  out  by  Antitrust  Division  Chief  Thomas 
Kauper,  the  interaction  of  title  IV  with  Federal  rule  23  is  steeped 
in  confusion,  which  in  my  mind  is  deepening. 

As  Mr.  Kauper  suggested  in  his  testimony  before  the  committee, 
the  interaction  between  rule  23  and  title  IV  deserves  serious  scrutiny. 
He  indicated,  and  I  would  heartily  concur,  that  an  assessment  of  all 
of  rule  23's  operations  is  plainly  in  order,  in  view  of  the  judicial  dis- 
enchantment and  in  view  of  the  judicial  experience  in  curbing  misuse 
and  abuse  in  the  class  litigation  which  is  governed  by  rule  23. 

It  may  well  be  that  the  deletion  in  the  conmiittee  print  of  references 
to  classes  in  the  section  which  applies  to  suits  by  the  State  attorney 
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general  may  reflect  a  deliberate  purpose  to  rule  out  tlie  application  of 
rule  23.  That  would  certainly  clarify  the  situation  and  simplify  the 
situation,  because  the  constraints  of  rule  23  would  simply  have  no 
application  whatsoever  in  a  suit  brought  by  the  State  attorney  gen- 
eral, or  his  private  auxiliary,  flying  the  flag  of  the  State. 

The  kind  of  case  which  was  thrown  out  by  the  courts  as  unmanage- 
able, as  impervious  to  treatment  by  the  judicial  process,  might  well 
have  to  stay  in  the  Federal  district  court  because  the  protective  safe- 
guards of  rule  23  would  no  longer  be  applicable  to  permit  the  court, 
in  its  discretion  under  rule  23,  to  dismiss  such  a  case  which  was  chok- 
ing his  docket. 

But  also,  in  another  place,  the  committee  print  refers  to  a  class 
action  on  behalf  of  natural  persons,  that  is,  where  the  State  attorney 
general  is  not  involved,  and  so  with  that  type  of  provision,  since  the 
committee  print  there  retains  the  concept  of  class  action,  presumably, 
rule  23  of  the  Federal  Rules  of  Civil  Procedure  would  apply. 

So  my  point  is  that  with  respect  to  some  aspects  of  title  IV,  rule 
23  may  be  obliterated ;  with  respect  to  another  aspect  of  title  IV,  an- 
other clause,  rule  23  may  be  preserved.  And  as  Assistant  Attorney 
General  Kauper  very  perceptively  pointed  out.  the  confusion  in  which 
the  situation  is  steeped  warrants  very  careful  clarification  by  this  com- 
mittee before  any  definitive  judgment  can  be  made  as  to  the  merits 
of  this  situation. 

The  judiciary  certainly  is  entitled  to  more  clarity  than  now  exists 
if  they  are  to  be  invested  with  the  responsibility  for  processing  tliis 
litigation.  The  committee  should  indicate  with  clarity  just  what  the 
procedural  groundrules  are,  whether  rule  23  does  or  does  not  apply, 
and  what  are  the  litigation  incidents  of  title  IV's  authorization.  This 
would  appear  to  be  highly  essential. 

Furthermore,  the  record  of  the  committee's  hearings  is  devoid  of 
input  by  the  judiciary,  or  consideration  by  the  committee  as  to  the 
judicial  resources  necessary  for  the  title's  implementation.  As  I  pointed 
out  previously.  Chief  Justice  Burger  noted  the  crisis  in  the  larger 
districts,  where  massive  class  actions  in  the  antitrust  field  are  often 
brought.  I  would  hope  the  request  for  information,  to  which  Senator 
Hruska  adverted  at  an  earlier  point  in  the  proceedings  this  afternoon, 
may  supply  some  of  the  essential  clarification  by  way  of  information, 
which  T  would  deem  very  important  for  an  informed  assessment  by 
the  committee  as  to  the  resources  of  the  judicial  system  which  v/ould 
be  necessary  to  implement  title  IV's  authorization,  assuming  this  leg- 
islation were  deemed  to  be  otherwise  meritorious. 

I  think,  also,  in  view  of  the  testimony  in  1970  by  the  late  Chief 
Judge  Murrah  and  by  Administrator  Kirks,  these  considerations  may 
become  very  important. 

As  the  committee  doubtless  recalls,  in  1970  there  were  comparable 
proposals  for  consumer  class  actions  which  ultimately  proved 
abortive. 

In  the  course  of  the  committee's  deliberations  and  hearings  on  these 
proposals  in  1970,  the  late  Chief  Judge  Murrah,  who  was  then  in 
charge  of  the  judicial  center,  and  Administrator  Kirks  presented  very 
helpful  and  authoritative  testimony  to  this  committee.  Judge  Murrah, 
in  particular,  stressed  that  class  actions  by  enterprising  attorneys  can 
^'really  breed  chaos  in  the  courts." 
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This  was  way  back  in  1970  and,  as  I  pointed  out,  the  statistical 
record  has  dramatically  demonstrated  the  proliferation  of  those  ac- 
tions in  the  judicial  system.  They  have  sprouted  like  mushrooms,  and 
whatever  the  situation  was  in  1970,  I  think  the  statistical  record  will 
demonstrate  that  the  problem  has  been  substantially  aggravated  in 
the  recent  5  years. 

I  have  also  pointed  out  the  judiciary  responsibilities  under  the 
Speedy  Trials  Act  of  1974,  to  either  try  or  spring  accused  criminals 
in  the"^  Federal  courts,  and  I  believe  the  question  of  burdens  on  tlie 
judiciary  posed  by  this  legislation  are  a  matter  of  paramount  concern 
for  the  committee's  considerations. 

I  think  the  total  absence,  to  date,  of  inputs  from  the  judiciary  as  to 
the  courts'  experience  with  massive  antitrust  litigation,  as  I  see  it, 
can  only  stultify  any  informed  deliberations  by  the  Senate,  as  to  im- 
portant public  interest  implications  of  title  IV. 

On  another  aspect  of  this,  the  committee  record  to  date  contains  no 
assessment  of  the  inflationary  impact  of  fomenting  new  and  costly 
antitrust  litigation.  It  contains  no  cost-benefit  analyses  of  the  most 
minimal  sort,  to  support  a  reasonable  legislative  decision  as  to  the 
cost  of  the  legislation,  balanced  against  its  prospective  benefits. 

It  contains  no  assessment  by  the  Congressional  Budget  Office  of 
options  for  a  potentially  more  efficient,  and  less  wasteful  delivery  sys- 
tem of  benefits  to  the  consumer,  which  is  apparently  a  principal  phi- 
losophy of  title  IV,  as  conceived  by  its  f  ramers. 

Now,  assuming  some  merit  in  title  IV's  apparent  objective  of  trans- 
ferring "illegal  profits,"  so-called,  and  "monopoly  overcharges,"  so- 
called,  from  corporate  malefactors  to  victimized  consumers,  surely 
some  examination  of  the  efficiency  of  the  chosen  instrument  to  achieve 
such  results  would  be  in  order. 

xVpart  from  title  IV's  other  defects,  its  choice  of  inherently  costly 
aiid  wasteful  antitrust  litigation  in  the  Federal  courts,  as  a  delivery 
mechanism  for  social  benefits,  appears  highly  dubious  at  best,  and  at 
least  deserving  of  serious,  careful  comparative  study  with  other  pos- 
sible rational  alternatives. 

At  a  minimum,  such  a  study  would  include  evaluation  of  mecha- 
nisms such  as  those  contained  in  the  FTC  Improvements  Act  of  1975 
which,  among  other  things,  authorize  FTC  civil  actions  in  the  courts 
to  recover  money,  in  the  case  of  knowingly  dishonest  or  fraudulent 
violations  of  clearly  defined  prohibitions. 

At  least,  in  that  Act  there  was  a  specificity  of  the  conduct  outlawed 
where,  if  there  was  a  knowingly  and  fraudulent  violation,  there  could 
be  a  recovery  in  the  courts — not  by  a  multiplicity  of  attorneys  general, 
or  private  auxiliaries,  or  treble  damage  actions,  or  class  actions,  but 
by  an  authorized  agency  of  the  United  States. 

I  would  think,  without  in  any  way  prejudging  the  ultimate  assess- 
ment of  its  merits,  that  an  appropriate  enforcenient  action  by  the  De- 
partment of  Justice,  which  could  invoke  broad  equitable  powers  of 
the  courts,  might  pro^dde  a  more  effective  redress  for  hard-core  anti- 
trust violations,  directly  bilking  the  public,  than  title  IV's  antitrust 
overdose. 

And  so,  in  conclusion,  for  all  of  the  foregoing  reasons,  GMA  opposes 
title  IV  in  its  entirety  and  recommends  further  objective  study  by  this 
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Committee,  to  alleviate  its  many  legal  defects  and  counterproductive 
implications  for  the  public  interest. 

I  should  think  that  any  "ill-gotten  gains"  by  antitrust  violators  are 
already  deterred,  and  should  already  be  deterred  by  the  risk  of  crimi- 
nal antitrust  felony  prosecutions,  3-year  jail  sentences,  heavy  recover- 
ies under  existing  treble  damage  procedures,  without  need  for  the  new 
overkill  of  title  IV. 

Thank  you. 

[The  prepared  statement  of  Mr.  Rowe  follows.  Testimony  resumes 
on  p.  28.] 

Peepared  Statement  of  Frederick  M.  Rowe  on  Behalf  of  Grocery 
Manui'acturers  of  America,   Inc. 

My  name  is  Frederick  M.  Rowe.  I  am  a  member  of  the  law  firm  of  Kirltland, 
Ellis  &  Rowe,  and  appear  today  in  my  capacity  as  General  Counsel  of  the  Grocery 
Manufacturers  of  America,  Inc.,  whose  members  are  manufacturers  of  grocery 
products  located  throughout  the  United  States.* 

I  am  convinced,  and  have  so  advised  GMA,  that  Title  IV  of  S.  1284,  particu- 
larly as  revised  by  the  July  28,  1975  Committee  Print,  would  expose  GMA's  mem- 
bers to  greatly  magnified  legal  liabilities  under  the  antitrust  laws,  w^hpse  dimen- 
sions cannot  yet  be  fully  evaluated,  and  that  Title  IV  as  revised  in  the  July28 
Committee  Print  would  radically  transform  the  existing  application  and  enforce- 
ment of  the  antitrust  laws.^ 

In  my  considered  professional  view,  revised  Title  IV  would  represent  the  most 
far-reaching  expansion  in  the  nature  of  antitrust  enforcement  since  the  Clayton 
Act  of  1914. 

The  Committee  Print  reflects  a  crucial  transformation  of  the  original  pro- 
posal's aims  to  improve  existing  compensatory  mechanisms  to  '"injured"  parties 
by  antitrust  treble  damage  actions  under  §  4  of  the  Clayton  Act.  Instead,  the 
Committee  Print  creates  a  new  statutory  cause  of  action,  authorizing  State  At- 
torneys General,  and  auxiliary  private  counsel,  to  utilize  the  federal  judicial 
system  via  the  Sherman  Act  as  a  vehicle  for  the  transfer  of  "illegal  profits"  or 
monopoly  "'overcharges''  from  business  firms  to  the  States,  for  redistribution  in 
unspecified  ways  under  unidentifiable  state  laws  or  under  undefined  disti-ict  court 
discretion.  §  4C  ( c ) . 

Moreover,  the  proposal  would  not  only  authorize  the  transfer  and  redistribu- 
tion of  "illegal  profits"  or  "overcharges,"  but  would  penalize  unforeseeable  mar- 
ginal as  well  as  "hard  core"  Sherman  Act  violations.  It  compels  mandatory 
awards  to  the  states  of  triple  the  "damage"  to  their  "general  economy"  or  to 
individual  state  residents  in  the  aggregate,  without  proof  of  either  the  fact 
or  the  amount  of  any  individual  injury,  plus  additional  reUef  including  attorneys' 
fees  and  unspecfied  "other  expenses  of  the  litigation."  §4C(a)(l),  4C(a)(2), 
4C(c)(l). 

Such  revolutionary  expansion  of  antitrust  liabilities  and  forfeitures  would 
apply  not  only  prospectively  but  retroactively,  to  pre-existing  causes  of  action 
as  well  as  to  pending  antitrust  class  actions  for  individuals  of  any  kind,  regard- 
less of  State  interest  or  participation.  §  405. 

In  my  view,  the  serious  ramifications  of  the  July  28,  1975  Committee  Print 
have  not  received  the  careful  consideration  warranted  by  the  magnitude  of 
their  transformation  of  existing  antitrust  enforcement  and  liabilities — despite 
serious  questions  as  to  their  political,  legal,  economc,  social,  and  Constitutional 
implications. 

As  reflected  in  last  week's  monumental  Supreme  Court  decision  invalidating 
the  enforcement  powers  of  the  Federal  Elections  Commission,  serious  Consti- 
tutional issues  may  be  posed  by  a  Congressional  investiture  of  State  Attorneys 


*I  have  served  as  Cliairman  of" the  Section  of  Antitrust  Law  of  the  American  Bar 
Association.  Chairman  of  the  Council  on  Antitrust  and  Trade  Regulation  of  the  Federal 
Bar  Association,  Member  of  the  American  Bar  Association  Commission  to  Study-  the 
Federal  Trade  Commission,  and  Conferee  for  the  Attorney  General's  National  Committee 
To  Study  the  Antitrust  Laws.  I  have  participated  in  many  antitrust  proceedings,  Including 
the  defense  of  antitrust  class  actions. 

1  S.  1284.  94th  Cong.,  1st  aess..  Committee  Print,  July  28,  1975  [hereinafter  "Commit- 
tee Print"].   S.  1284  as  originally  Introduced  will  be  cited  as  "Original  S.  1284." 
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General,  who  are  not  officers  appointed  pursuant  to  Article  II  of  the  Constitution, 
Avith  the  powers  to  enforce  the  federal  antitrust  laws  and  collect  huge  penalties 
and  forfeitures.^ 

Indeed,  for  the  reasons  hereafter  detailed.  Title  IV  will  not  only  fail  to  achieve 
its  intended  purpose,  but  may  degenerate  into  a  shakedown  for  corporations, 
a  rip-off  for  consumers,  and  the  great  bicentennial  money  machine  for  anti- 
trust entrepreneurs. 

I.  TITLE  IV  WOULD  POLITICIZE  ANTITRUST  E>fF0RCEMENT  BY  GIVING  50  STATE  ATTOR- 
NEYS GENERAL  POWERS  TO  BANKRUPT  BUSINESS  FIRMS  WITH  MULTIPLE  AND  ASTRO- 
NOMICAL DAMAGE  CLAIMS — FAR  BEYOND  THE  POWERS  OF  THE  U.S.  DEPARTMENT 
OF  JUSTICE. 

Title  IV's  authorization  to  State  Attorneys  Genei-al,  and  their  private  auxilia- 
ries, to  file  huge  damage  claims  inevitably  creates  a  grave  potential  for  abuse 
of  power  and  political  reprisal. 

To  date,  state  officials  have  been  confined  to  enforcing  state  antitrust  laws 
and  to  filing  federal  antitrust  claims  for  injuries  sustained  by  the  state  in  its 
proprietary  capacity  as  a  purchaser.''  Title  IV  would  magnify  these  powers 
by  authorizing  State  Attorneys  General  and  their  private  adjuncts  to  claim 
redress  of  "damages"'  both  to  the  state's  overall  economy  and  to  its  residents, 
individually  or  collectively.  §4C(a)(l)(A)  and  4C(a)(l)(B).  Past  antitru>st 
claims  asserted  on  behalf  of  such  large  classes  have  reached  multi-million  or 
even  billion  dollar  dimensions.*  Such  a  weapon  iu  the  hands  of  a  State  Attorney 
General,  far  beyond  the  enforcement  powers  of  the  U.S.  Department  of  Justice, 
entails  obvious  risks  of  abuse. 

The  temptation  for  abuse  and  political  grandstanding  is  plain.  Whereas  federal 
antitrust  enforcement  has  been  di-sciplined  by  a  long  and  honorable  tradition  of 
profe.ssionalism  in  the  Department  of  Justice,  no  comparable  tradition  exists  at 
most  state  levels.  Last  month,  a  Fifth  Circuit  opinion  obsers'ed  that : 

"Iu  July  of  1973,  the  State  of  Florida  through  its  Attorney  General  commenced 
an  ambitious  and  highly  puUicized  antitrust  action  against  seventeen  major  oil 
companies  iu  fedei-al  district  court."  ^ 

This  complaint  "alleged  a  worldwide  scheme  of  anti-competitive  activities  in 
the  production,  transportation,  refining,  and  marketing  of  petroleum  and  petro- 
leum products.""  Similar  actions  to  break  up  oil  companies  have  been  filed  by  the 
Attorneys  General  of  Connecticut,  Kansas,  and  California."  Without  prejudging 
the  merits  of  these  proceeding.s,  despite  an  FTC  Judge's  recent  recommendation 
for  dismi^isal  of  a  similar  FTC  oil  industry  break-up  complaint  by  the  FTC,^  the 
potential  for  "ambitious  and  highly  publicized  antitrust  action"  against  other 
business  firms,  claiming  huge  recoveries,  is  obvious. 

The  potential  for  excess  mounts  with  the  huge  state-wide  monetary  claims  au- 
thorized bv  Title  IV.  Even  assuming  supervision  by  a  busy  district  court,  §  4C 
(c)(2),  the  notion  of  a  large  fund,  obtained  through  settlement  or  otherwise, 
administered  by  tran.sitory  state  officials  inexperienced  in  antitrust  matters  is 
troublesome  at  best.  An  'antitrust  honeypot  in  the  statehouse  or  courthouse 
invites  obvious  risks  of  mismanagement  or  worse. 

Such  dangers  are  aggravated  by  the  Committee  Print's  apparent  authoriza- 
tion of  contingency  fee  arrangements  by  state  officials  with  private  counsel. 
By  redefining  State  Attorney  General  to  include  other  "authorized"  persons, 
§"4F(1),  private  antitrust  counsel  may  presumably  fly  the  flag  of  thestate  in 
filing  antitrust  actions  on  behalf  of  the  state's  general  economy  or  residents. 

In  view  of  such  arrangements'  abuses,  which  have  been  stressed  by  judicial 
opinions,  including  the  "conflict  of  interest"  where  private  counsel's  potentially 


^-Buckley  v.  Valeo,  __  U.S.  — ,  44  U.S.L.W.  4127,  4169  (Jan.  30  1076).  ^'otably  the 
Federal  Food  Drug,  and  Cosmetics  Act  authorizes  auxiliary  Investigations  at  the  Mate 
level  only  hv  a  state  employee  who  is  "commisRloned  by  the  Secretary  as  an  Officer  of  tne 
Depiirtment"  of  HEW  under  Article  II.  §  702(a>,  21  U.S.C.   372(a)    (1070  ed.) 

3  Hawaii  v.  Standard  Oil  of  California.  405  U.S.  251  (1972);  State  of  Cahfornm  v. 
Frito-hav,  Inc.,  474  F.  2d  774  (9th  Cir.  1973). 


*  See  citations  infra. 


l^ee  citations  intra 
'■^  State  of  Florida  ex  reh  Shevin  v.  Exxon  Corp.,  ."'.25  F.  2d  1372,  1373   (5th  Cir.  1076) 
(eniphasi.s  supplied). 

'  See  In  re  Petroleum  Products  Antitrust  Litigation,  Dkt.  150,  .TPML  (Jan.  21.  1976). 
»  Recommendation  to  Withdraw  Complaint,  In  re  Exxon  et  al.,  FTC  Dkt.  S934  (Oct.  17, 
1975),  rejected  by  FTC  (Oct.  IS,  1975). 
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large  legal  fee  aspirations  dwarf  the  small  individual  interests  of  numerous 
claimants  in  the  client  class,*  Title  IV's  authorization  of  such  arrangements  is 
highly  questionable,  especially  considering  the  magnitude  of  the  claims  thus 
authorized.  The  prospect  of  state  oflScials  joining  hands  with  private  counsel 
as  antitrust  entrepreneurs  to  secure  huge  monetary  recoveries  under  the  aegis  of 
the  state  raises  questions  which  deserve  most  thoughtful  reflection. 

The  Supreme  Court's  decision  on  federal  election  reform  legislation  recalls  the 
pollution  of  large  money  floating  in  political  waters/"  Title  IV's  investiture  of 
State  Attorneys  General,  and  their  private  adjuncts,  with  new  federal  powers  to 
assert  and  collect  huge  monetary  claims,  surely  deserves  the  most  probing  assess- 
ment, even  assuming  the  best  of  faith  by  all  concerned. 

In  view  of  such  considerations  alone,  GMA  opposes  Title  IV's  concept  of  a 
State  Attorney  General  acting  as  an  antitrust  money  collector  and  entrepreneur, 
rather  than  as  a  state  law  enforcement  official.  -  .'     '^"^ 

II.   THE   HISTORY  OF  AN^TITRTjST   CLASS   ACTIONS   SIXCE    1966   REFLECTS   GREAT  POTEX- 
TIAL  FOR  ABUSE,   WHICH   WOULD  BE   MAGNIFIED  BY  TITLE  IV 

The  track  record  of  massive  antitrust  claims,  which  will  be  broadened  by 
Title  IV,  is  marked  by  repeated  court  criticisms  of  pertinent  class  action  abuses. 

The  Ninth  Circuit  castigated  the  abuse  inherent  in  an  antitrust  class  action 
asserting  liabilities  of  $750  million  in  treble  damages  against  2,000  real  estate 
brokers,  jointly  and  individually.  Per  Judge  Duniway,  "The  real  bonanza  in  a 
case  like  this,  if  it  is  won,  will  go  to  counsel.  *  *  *  i  venture  to  suggest  that 
none  of  the  class  action  features  of  this  case  was  dreamed  up  by  the  named 
plaintiffs,  but  that  all  of  them  are  the  brain  children  of  their  attorneys.  *  «  *  I 
doubt  that  plaintiffs'  counsel  expect  the  immense  and  unmanageable  case  that 
they  seek  to  create  to  be  tried.  What  they  seek  to  create  will  become  (whether 
they  intend  this  result  or  net)  an  overwhelmingly  costly  and  potent  engine  for 
the  compulsion  of  settlements,  whether  just  or  unjust.  Most,  though  by  no 
means  all,  i-eal  estate  brokers  are  small  business  men.  They  cannot  afford  even 
to  participate  in  svich  an  action  as  this,  much  less  to  defend  it  effectively." 
Kline  v.  Coldwell,  Banker  d  Co.,  508  F.  2d  226,  237-2,38  (9th  Cir.  1974). 

The  Court  of  Appeals  likewise  denounced  a  class  action  claiming  $80  million, 
i.e.  .$2.00  per  claimant,  based  on  an  alleged  conspiracy  among  47  hotel  chains  and 
600  hotels  to  increase  room  rates.  Per  the  Court,  "In  view  of  the  nonexistent, 
or  miniscule,  recoveries  that  are  likely  to  accrue  to  the  supposedly  intended  bene- 
ficiaries, it  is  not  surprising  that  most  of  the  named  plaintiffs  are  attorneys  act- 
ing as  counsel  for  themselves  ....  [T]his  action  has  been  primarily  generated 
and  financially  supported  by  the  lawyers  who  possibly  stand  to  realize  astro- 
nomical fees,  and  not  by  the  individuals  whose  potential  claims  in  any  event 
are  de  minimis.  .  .  ."  In  re  Hotel  Telephone  Charges,  500  F.2d  86,  91  (9th  Cir. 
1974). 

Other  courts  have  pointed  to  the  "minuscule  recoveries  by  [class  actions'] 
intended  beneficiaries  while  lawyers  have  reaped  a  golden  harvest  of  fees."" 
And  Judge  Friendly  has  deplored  the  degeneration  of  large  antitrust  class  actions 
into  a  vehicle  for  "blackmail  settlements."  '^ 

Abuse  aside,  antitrust  litigation  is  costly  in  any  event.  Even  those  cases  which 
are  settled  are  typically  preceded  by  extended  pretrial  proceedings,  discovery, 
and  motions,  eating  up  the  resources  of  the  parties  at  the  high  cost  commanded 
by  antitrust  specialists  in  litigation  where  the  stakes  are  high  and  errors  may 
be  fatal." 

At  best,  therefore,  the  new  litigation  authorized  by  Title  IV  would  inflict  the 
potential  for  more  costly  antitrust  litigation  for  business  firms,  at  the  instance 
of  State  Attorneys  General  and  their  auxiliaries,  imposing  additional  heavy  cost 
burdens  while  cost/price  inflation  remains  a  real  peril. 

Significantly,  many  judicial  safeguards  which  discipline  abuses  and  protect 
against  unmanageable  litigation  may  be  eliminated  by  the  Committee  Print.  Thus 


^  Oravhenl  v.  American  Savi)i(/x  <{■  Loan  AuR'n..  .59  FRD  7  (D.  D.C.  1972)  ;  Cotchett  v. 
Av!^  Ttenf-A-Car  System,  Inc.,  .5fi  FRD  549  (S.D.N.T.  ]972). 

"  PncTciev  V.  VnJeo.  supra,  n.  2. 

"  Free  World  Fnreifin  Car.t.  Inc.  v.  Alia  Romeo.  .55  FRD  2fi.  SO   ( R.D.N. Y.  1972). 

"VripTiflly.  "Fedoral  .^^nrfsdictlon  :  A  GpTiPral  View"  120  ilf^lZ). 

lapor  example,  the  litisration  which  culmlmtod  with  Eisen  v.  CnrUxle  <*  .TacqneHn.  417 
U.S.  156  (1974),  tnolc  8  rears  and  seven  renorted  oninions  :  41  fRD  147  fS.D.N.Y.  19W)  : 
.S70  F.  2d  119  f2d  Cir.  IPfifi).  rerh  denied.  .^.«fi  TT.S.  10."^?;  n967)  :  on  remand.  50  FRD 
471  fS.D.X.V.  1970)  ;  52  FRD  25.^?  (R.D.N.T.  1971)  :  5-1  FRD  505  (S.D.N.Y.  1972)  ;  rev'd, 
479  F.  2d  lOOo   (2d  Cir.  1973)  ;  vac,  417  U.S.  156  (1974). 
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tlie  original  bill  spoke  in  terms  of  judicial  discretion  to  designate  the  State 
Attorney  General  as  a  representative  of  a  "class,"  original  S.  1284,  4C (a)(1), 
preserving  the  precedents  and  protective  mechanisms  in  Federal  Rule  of  Civil 
Prwedure  23.  Significantly,  however,  the  Committee  Print  has  deleted  all  refer- 
ences to  "a  class  or  classes"  in  State  actions,  4C(a)  (1),  presumably  ousting 
Rule  23  constraints  and  precedents  which  guard  against  harassment  of  business 
and  inundation  of  the  courts. 

Accordingly,  the  type  of  antitrust  class  action  denounced  and  dismissed  by  the 
courts  as  unmanageable,  extortionate  or  tainted  may  gain  new  life  under  Title 
IV's  State  authorization. 

Thus,  will  a  State  Attorney  General,  or  District  of  Columbia  Corporation 
Counsel,  refuse  an  offer  by  private  antitrust  counsel  to  file  suit,  on  a  contingency 
basis  at  no  cost  to  the  state,  to  collect  massive  "overcharges"  or  "illegal  profits" 
from  antitrust  malefactors,  large  or  small?  State  officials  willing,  the  600  hotels  or 
the  2,(X)0  real  estate  brokers  targeted  for  multi-million  liabilities  in  the  antitrust 
class  actions  dismissed  as  oppressive  by  the  Ninth  Circuit  could  be  revisited  on 
a  contingency  fee  basis,  at  no  expense  to  the  state,  and  with  the  possibility  of  a 
substantial  settlement,  plus  attorneys'  fee  and  "other  expenses,"  §4C(a)(2), 
benefiting  the  state  and  the  lawyers. 

Actually,  since  many  large  companies  have  developed  a  hardnosed  refusal  to 
settle  specious  antitrust  class  actions  and  have  gained  expertise  in  the  successful 
defense  of  flimsy  antitrust  litigation,  less  experienced  smaller  firms  or  individual 
providers  of  services,  such  as  real  estate  brokers,  may  become  the  most  con- 
spicuous victims. 

For  example,  the  FTC  recently  sued  the  American  Medical  Association  for 
price  fixing  of  doctors'  services  due  to  solicitation  or  advertising  restrictions 
under  the  "Principles  of  Medical  Ethics."  "  With  health  care  costs  having  gone 
through  the  roof,  would  not  a  Title  IV  case  against  thousands  of  doctors  be 
attractive  to  a  State  Attorney  General  or  D.C.  Corporation  Counsel,  if  offered  by 
enterprising  lawyers  on  a  contingency  fee  basis,  v»ith  the  doctors  as  co-con- 
spirators subject  to  contingent  antitrust  liabilities  running  into  the  millions,  in- 
dividually and  jointly?  On  top  of  the  malpractice  litigation  diaster,  doctors  might 
seek  sanctuary  as  an  endangered  species. 

Notably,  the  antitrust  claims  authorized  by  Title  IV  for  treble  damage  re- 
coveries plus  attorneys'  fees  are  not  confined  to  price  fixing  conspiracies  or  so- 
called  "hard  core"  or  per  se  antitrust  infractions,  but  range  the  broad  sweep  of 
the  Sherman  Act's  generalities.  As  perceived  by  Assistant  Attorney  General 
Kauper,  Title  IV's  overkill  may  hence  infiict  staggering  liabilities  for  marginal 
antitrust  violations  under  unforeseeable  shifts  of  interpretation  of  the  Act's 
vague  prohibitions.^ 

Even  the  proponents  of  the  abortive  1970  consumer  class  action  proposal,  S. 
3201,  acknowledged  the  need  for  specifying  particular  activities  as  unlawful 
prior  to  creating  harsh  legal  exposures.^' 

With  the  vastly  enlarged  liabilities  inflicted  by  Title  IV,  no  conceivable  justifi- 
cation exists  for  authorizing  devastating  claims  based  on  the  vague  generalties  of 
the  Sherman  Act.  imposing  treble  forfeitures  for  unforeseeable  infractions,  and 
making  such  treble  damage  assessments  mandatory  on  the  courts,  coupled  with 
attorneys'  fees  and  "other  expenses  of  litigation." 

Former  Chief  of  the  Antitrust  Division  Professor  Donald  F.  Turner  has  re- 
cently stated  that,  in  view  of  the  private  treble  damage  cases  ranging  from  "the 
Tveak  to  the  frivolous,"  he  "would  probably  recommend  against  including  a  pri- 
vate right  of  action"  if  the  Clayton  Act  were  to  be  written  today .^^ 

In  light  of  the  dubious  history  of  antitrust  enforcement  by  private  treble  dam- 
age class  actions,  therefore,  a  radical  expansion  of  such  actions,  via  State  Attor- 
neys General,  appears  highly  questionable. 

III.   NO  SUBSTANTIAL  BENEFITS  TO  CONSUMEES  OUTWEIGH  THE  GRAVE  POTENTIAL  FOR 
ABUSE,  AND  ECONOMIC  AND  SOCIAL  COSTS  OF  TITLE  IV  OV'ERKILL 

In  coping  with  antitrust  class  actions  in  the  past,  courts  have  noted  that  the 
prospects  of  substantial  recoveries  by  individual  consumers  were  remote. 


"  FTC  Dkt.  9064,  Dec.  19.  1975. 

^^  Hearings  on  S.  1284  before  the  Subcommittee  on  Antirtust  and  Monopoly  of  the 
Senate  Judiciary  Committee,  94th  Cong.,  1st  sess.,  p.  94  (1975)  [hereinafter  "iSenate 
hearings"]. 

36  See  S.  .3201.  91st  Cong..  2d  sess.,  as  reported  by  the  Senate  Commerce  Committee. 
•Senate  Report  Xo.  91-1124  (1970),  title  II.  sec.  201(1). 

1'  747  BNA  ATRR,  p.  A-IS  (Jan.  20,  1976). 
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Thus,  the  courts  have  denounced  an  $80  million  class  action  based  on  a  $2.00 
per  individual  claim  for  allegetl  hotel  service  overcharges,  dismissing  a  case 
against  47  hotel  chains  and  600  individual  hotels/*  Likewise,  a  $9^2  million  class- 
action,  seeking  $1.00  per  claimant  based  on  car  rental  surcharges,  was  dismissed,, 
with  the  court  stressing  the  abuse  of  such  actions  benefiting  principally  the 
lawyers."*  Similarly,  the  Court  of  Appeals  dismissed  as  specious  a  class  action  on 
behalf  of  125  million  people  claiming  375  trillion  dollars  plus  $3  million  attorneys' 
fees,  against  automobile  manufacturers.^  Actually,  in  such  actions,  most  of  the 
members  of  the  consumer  class  may  not  even  wish  to  participate,  if  given  the 
option.^ 

The  heavy  burdens  of  costly  litigation,  even  if  resulting  in  settlements,  wilL 
ultimately  be  carried  by  consumers  in  the  form  of  higher  prices,  aggravating  in- 
flationary burdens.  According  to  the  Avis  court,  in  a  claim  attacking  a  $1.00  over- 
charge in  car  rental  fees  on  behalf  of  1,500,000  class  members,  "individual  mem- 
bers of  the  class  are  unlikely  to  receive  any  significant  personal  benefit  from  a 
successful  prosecution  of  this  suit  and,  indeed,  may  ultimately  have  to  pay  for  it 
through  subsequently  increased  costs  of  car  rental."  " 

Moreover,  the  costs  of  massive  antitrust  litigation  are  heavy,  at  best.  In  cases; 
where  large  financial  interests  are  at  stake,  and  the  risks  of  error  may  be  fatal, 
retention  of  experienced  antitrust  litigation  counsel  by  both  sides  creates  sub- 
stantial cost  burdens.  Such  burdens  are  not  eliminated  by  settlements,  since  such, 
settlements  typically  come  about  only  after  protracted  and  costly  pretrial  pro- 
ceedings, including  prolific  discovery  and  complex  motions. 

The  courts  perceive  that  the  real  parties  in  interest  in  massive  antitrust  class 
actions  are  the  lawyers.  One  district  court  noted  the  "miniscule  recoveries  by  it.s 
intended  beneficiaries  while  lawyers  have  reaped  a  golden  harvest  of  fees,"  '^ 
other  courts  have  denounced  the  "contingent  fee  syndrome,"  and  another  cited 
the  Italian  proverb  that  "A  lawsuit  is  a  fruit  tree  planted  in  a  lawyer's  gar- 
den." ^  Contingent  fee  awards  of  $5  million  in  a  $22  million  settlement  and  $2.2 
million  in  a  $26  million  settlement  have  been  recorded. ''  Understandably,  one 
illustrious  class  action  specialist  told  this  Committee  that  class  actions  "become 
.so  lucrative  to  some  lawyers  they  kind  of  leap  into  the  thing ;  so  lucrative  that 
they  will  not  take  any  other  kind  of  actions."  '■^ 

In  view  of  the  severe  criticisms  expressed  recently  by  the  Courts  of  Appeals 
foT  the  Ninth  "  and  Second  Circuits,"**  the  further  expansion  of  such  actions  by 
Title  IV  becomes  highly  suspect. 

For,  rather  than  benefiting  consumers  by  substantial  redress  for  economic 
injuries,  such  actions  may  mostly  enrich  the  lawyers,  for  plaintiffs  and  for  de- 
fendants alike. 

Apart  from  such  economic  considerations,  the  social  costs  of  proliferating 
massive  antitrust  litigation  are  substantial. 

Many  courts  have  deplored  the  intolerable  burdens  of  such  litigation  on  the 
judicial  system.  Weeks  ago,  a  Pittsburgh  district  judge  reported  the  judiciary's 
"increasing  disenchantment"  with  antitrust  class  actions,  which  had  become  a 
"serious  drag  upon  judicial  functions."  "*  A  New  York  district  judge  dismissed  an 
antitrust  class  action  for  fear  it  would  immobilize  "for  years  to  come  the  federal 
judicial  personnel  involved."  ^  Judge  Friendly  of  the  Second  Circuit  lamented  the 


"  In  re  Hotel  Telephone  Charges,  500  F.  2d  86  (9th  Cir.  1974). 
^^Cotchett  V.   Avis  Rent-A-Car  System,  Inc.,  56  FRD  549    (S.D.X.Y.   1972). 
-"Heart  Disease  Research  Foundation   v.   General  Motors   Corp.,  et  al..  463  F    2d   98 
(2fl  Cir.  1972). 

21  See,  e.g..  City  of  Philadelphia  v.  American  Oil  Co..  53  FRD  45  (D.  N.J.  1971)  (only 
3  percent  of  21,000  "consumer"  class  members  notified  filed  claims;  only  1,700  ever 
responde'i). 

22  Cotchett,  supra,  n.  19  at  554. 

23  Free  World  Foreign  Cars,  supra,  n.  11  at  30. 

2*  Illinois  V.  Harper  rf  Roiv  Publishers.  Inc.,  55  FRD  221  (N.D.  HI   1972) 

'^  Linda  Brothers  Builders.  Inc.  of  Philadelphia  v.  American  Radiator' d  Standard  Sani- 
tary Corp.,  ;:41  F.  Supp.  1077  (E.D.  Pa.  1972 »  ;  Philadelphia  Elec.  Co.  v.  Anaconda  ■imeri- 
can  Brass  Co^,  47  FRD  557  (E.D.  Pa.  19G9),  analyzed  In  Amicus  Brief  for  Ameircan 
College  of  Trial  Lawyers,  p.  21.  in  Eiaen  v.  Carlisle  <k  Jacquelin,  417  US    156   (1974) 

*"  Joseph  Alioto.  Senate  Hearings,  p.  359. 

'''Kline  V.  Cohlwell;  In  re  Hotel  Telephone  Charges,  supra. 

'^Eisen  v.  Carlisle  d-  Jacquelin,  479  F.  2d  1005  (2d  Cir.  1973)  :  ef.  Lefrak  v  Arabian 
American  Oil  Co.,  F.  2d  (2d  Cir.,  Dec.  12,  1975),  No.  75-7234  et  al.,  745  BNA  ATRR 
D-1.  Jan.  6.  1976. 

^  Stavridcs  v.  Mellon  Xational  Bank  and  Trust  (W.D  Pa.  No  C\  7'>-'>4'>  Nov  25 
1975).  197.5-2  Trade  Cas.  para.  HO,  tMi2.  '  "   "'  ' 

^  SchaSner  v.  Chemical  Bank,  339  F.  Supp.  329,  337  (S.D.N. Y.  1972). 
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degeneration  of  class  action  procedures  into  an  engine  for  "blackmail  settle- 
ments." ^ 

Infliction  on  the  judicial  system  of  additional  massive  antitrust  litigation  is 
now  uniquely  untimely,  with  mounting  case  backlogs  slowing  civil  and  criminal 
trials  due  to  inadequate  judicial  resources.  Chief  Justice  Burger's  1975  State  of 
tlie  Judiciary  message  pointed  to  the  "crisis"  in  the  administration  of  justice 
"particularly  in  the  larger  districts"  due  to  inadequate  judicial  resources.^ 

This  court  "crisis"  must  be  viewed  in  the  context  of  the  dramatic  rise  of  civil 
antitrust  litigation  in  the  federal  system.  Thus.  1431  civil  antitrust  actions  were 
Itled  in  1975,  up  50  percent  from  929  actions  in  1970.  Even  more  strikingly,  190 
reported  antitrust  class  actions  alone  were  filed  in  1975,  up  over  GU  percent  over 
the  114  class  actions  filed  in  1974,  mostly  in  judicial  districts  with  growing  civil 
or  criminal  case  backlogs. 

In  sum,  amid  a  mounting  crime  and  court  "crisis,"  due  to  inadequate  judicial 
resources,  it  appears  questionable  to  choke  the  judicial  system  with  more  mas- 
sive antitrust  litigation,  which  can  only  aggravate  the  coming  crunch  of  the 
Speedy  Trials  Act  of  1974  in  processing  criminal  cases  in  the  federal  system. 

IV.    PARADOXICALLY,    SMALLER    BUSINESS    FIRMS    MAT    BE    THE    GRUATEST    L0SE3SS    OF 

TITLE   IV   ENFORCEMENT 

Perversely,  monster  antitrust  litigation  may  disproportionately  victimize 
smaller  business  firms  rather  than  the  corporate  giants. 

Many  large  firms,  based  on  litigation  experience,  have  developed  an  expertise 
to  cope  with  antitrust  treble  damage  litigation,  and  a  policy  against  encouraging 
flimsy  litigation  by  easy  settlement  of  specious  claims.  Also,  the  risk  of  potential 
liability  for  a  giant  firm,  albeit  substantial,  may  sometimes  be  relatively  tolerable, 
so  as  to  justify  a  decision  to  litigate  a  large  claim  notwithstanding  the  inherent 
uncertainties  of  antitrust  litigation  before  juries  applying  shifting  and  elusive 
antitrust  principles.  (Of  course,  the  consumer  pays,  through  higher  prices.) 
By  contrast,  a  smaller  firm,  charged  as  an  antitrust  co-conspirator  with  joint 
and  individual  liability  for  an  alleged  industry-wide  conspiracy,  may  be  unable 
to  stand  the  risk  of  a  potentially  astronomical  exposure.  Understandably,  the 
§750  million  potential  liability  of  each  of  2,000  real  estate  brokerage  firms 
"shocked  the  conscience"  of  the  Court  of  Appeals.  As  the  court  stressed,  "the 
small  individual  operator  faces  a  potential  liability  of  upwards  of  three-quarters 
of  a  billion  dollars  for  which  all  of  his  or  her  assets  are  responsible.  The  amount 
of  a  recovery  in  a  lawsuit  is  not  ordinarily  of  concern  where  a  wrong  has  been 
inflicted  and  an  injury  suffered.  But  when  2,000  are  joined  in  an  action  where 
each  is  jointly  and  severally  liable,  the  liability  is  increased  in  geometric  pro- 
gression. Such  an  award  against  each  of  2,000  real  estate  broker  defendants 
would  shock  the  conscience."  ^ 

Such  litigation  is  inherently  conducive  to  the  "blackmail  settlements"  de- 
nounced by  Chief  Judge  Friendly,  since  smaller  defendants  faced  with  staggering 
exposures  often  cannot  carry  the  risk  or  the  costs  of  an  effective  defense. 

The  prevalence  of  settlements  in  massive  antitrust  class  litigation  becomes 
understandable.  One  expert  testified  that  "99%  of  these  cases  get  settled."  ^  And 
in  the  same  1970  hearings  Senator  Sam  Ervin  sagaciously  observed : 

"In  the  antitrust  field  .  .  .  many  people  agree  to  a  settlement  because  it  is 
cheaper  to  reach  a  settlement  and  pay  certain  sums  of  money  than  it  is  to  liti- 
gate. ...  I  know  many  cases  that  are  settled  because  it  is  cheaper  to  settle  them, 
cheaper  to  buy  your  peace,  than  it  is  to  seek  justice.  I  have  recommended  that 
to  clients  many  times  myself."  ^ 

Indeed,  the  vulnerability  of  smaller  firms  to  "blackmail  settlements"  has 
generated  the  class  action  litigation  tactic  of  joining  many  smf^ller  firms,  such 
as  dealers,  as  patsy  defendant  co-conspirators,  with  larger  manufacturer  de- 
fendants. Unable  to  afford  a  real  defense,  these  patsy  defendants  readily  accept 


^  Snpra  n.  12.  Spp  also  Simon.  "Class  Actions — Useful  Tool  or  Engine  of  Destruction." 
5.5  FRD  375.  3S8-92  (Remarks  delivered  to  Ninth  Circuit  Judicial  Conference,  July  27, 
1972). 

32  Chief  Justice  Burger.  "The  State  of  The  Judiciary— 1975,"  61  ABAJ  439,  443  (April 
1975). 

^  Kline  V.  ColdircU.  Banker  rf  Co.,  SOS  F.  2d  226,  237-238  (9th  Cir.  1974). 

^  Hearincs  on  S.  3201  before  the  Senate  Judiciary  Committee,  91st  Cong.,  2d  sess. 
p.  112  (1970)   (Harold  Kohn  testimony). 

35  Id.,  pp.  116.  lis. 
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small  seriatim  settlement  offers,  wliich  build  a  kitty  to  finance  further  litiga- 
tion against  the  main  defendants.  .  ,  .  ,     ^ 

A  further  imposition  on  the  smaller  firm  is  the  potential  impact  of  a  large 
outstanding  "contingent  liability,"  due  to  antitrust  litigation,  on  its  access  to 
necessary  financing  and  capital.  SEC  regulations  impost  strict  requirements  to 
disclose  contingent  liabilities  of  a  "material"  nature  in  financial  statements,  for 
the  protection  of  the  investing  public.  These  disclosure  requirements  have  led  to 
corporate  auditors'  insistence  upon  legal  opinions  by  counsel  as  to  the  degree 
and  amounts  of  contingent  liabilities  arising  from  pending  litigation. 

Without  some  definitive  assurance  against  outstanding  "material  liabilities" 
arising  from  litigation,  a  company  may  receive  only  a  "qualified"  auditor's 
report.  With  "problem  banks"  making  risky  loans  in  the  public  eye,  the  access  to 
financing  by  the  smaller  firm,  already  less  attractive  to  lenders  than  a  corpo- 
rate giant,  may  be  further  limited.  In  short,  failure  to  present  a  "clean"  auditor's 
report  due  to  large  outstanding  contingent  liabihties  from  massive  antitrust 
litigation,  whose  outcome  is  inherently  impossible  to  predict  with  certainty,  may 
well  inhibit  access  by  smaller  firms  to  capital  markets,  or  raise  their  financing 

Tlie  lesser  ability  of  smaller  firms  to  carry  the  risks  of  huge  co-conspirator 
damage  exposures,  therefore,  paradoxically  favors  corporate  giants  and  may 
increase  "concentration." 

Above  all.  Antitrust  Division  Chief  Kauper  and  Ralph  Nader  have  noted 
Title  IVs  potential  for  bankrupting  smaller  firms. 

]Mr.  Kauper  expressed  his  concern  to  this  Committee  with  the  "very  serious 
pfoblems  with  the  specrte  of  massive  recoveries  based  upon  unquantifiable  and 
perhaps  totally  unforeseeable  damages  multiplied  by  three.  In  addition,  of 
course  if  the  worst  would  come  to  pass,  the  possibility  would  arise  of  damages 
on  a  scale  wholly  unrelated  to  the  wrongdoer's  gain  that  would  result  in  signifi- 
cant impairment  to  the  viability  of  those  firms  from  whom  such  damages  were 
recovered.  Such  a  result  in  itself  could  have  anticompetitive  consequences,  since 
only  the  largest  firms  involved  in  a  given  violation  might  survive  the  financial 
pressure  of  such  damage  awards."  '^ 

Even  Mr.  Nader  disapproved  of  treble  damages  for  injury  to  a  state  s  general 
economy"  since  "unexpected  liability  when  trebled  could  easily  bankrupt  cul- 
pable local  or  State  firms."" 

Of  course,  larger  firms  may  also  face  disaster  if  targeted  for  massive  anti- 
trust exposures.  For  example,  retail  grocery  chains  have  large  sales  volume, 
with  relatively  low  net  profits.  Yet  weaker  companies,  like  A&P.  are  currently 
subject  to  massive  damage  exposures  by  multiple  cattlemen's  antitrust  actions. 
For  even  a  larger  and  vigorous  company,  let  alone  a  vulnerable  giant,  the  poten- 
tial holocaust  of  a  treble  state-wide  antitrust  damage  exposure  may  be  financially 
disastrous. 

Overzealous  pursuit  of  monopoly  "overcharges,"  therefore,  could  well  boom- 
erang by  victimizing  particularly  the  smaller  or  weaker  enterprise,  while  bene- 
fitting the  lawyers  rather  than  the  consumer. 

V.    CRITICAI-    PROBLEMS    IN    TITLE    IV,     AS    eIeVISED    BY    COMMITTEE    PRINT,     EEQUrRE 
CAREFUL     CONSIDERATION      TO     PERMIT     RATIONAL     AND      INFORMED     LEGISLATIVE 

JUDGMENT 

The  Committee  Print  reflects  S.  12S4's  transformation  from  the  principle  of 
aggregate  compensation  for  individually  "injured"  persons  under  Clayton  Act 
§  4,  to  the  principle  of  monopoly  "overcharge"  and  "illegal  profits"  confiscated 
by  the  States,  conditioned  on  redistribution  to  residents — creating  a  "new 
statutory  cause  of  action"  on  behalf  of  the  state  and  a  "new  substantive  anti- 
trust claim."  ^* 

Significantly,  in  light  of  testimony  suggesting  such  modifications  to  prevent 
judicial  obstruction  of  such  a  broad  legislative  intent,  the  Committee  Print 
has  deleted  prior  references  to  Section  4  of  the  Clayton  Act  as  to  suits  by  the 
State  Attorneys  General,  which  requires  "injury"  as  an  element  of  a  private 
treble  damage  cause  of  action.'®  Apparently  for  similar  reasons,  the  Committee 


^"  Senate  Henrincs.  d.  94. 

"'ifi.,  pp.  141,  mo. 

38  Id.,  pp.  S.Sfi,  370.  478~S2,  691. 
SBCf.  original  S.  1284,  see.  4C{a>, 
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Print  has  deleted  references  to  "ixirens  patriae,"  *"  since  this  concept  might  also 
have  l>een  construed  by  courts  to  inhibit  the  bill's  quest  to  recapture  "illegal 
profits"  and  "overcharges." 

But  substantial  Constitutional  problems  may  arise  from  such  a  "new  statu- 
tory cause  of  action"  under  the  Sherman  Act,  enforceable  by  a  State  Attorney 
General  or  his  private  auxiliary,  which  at  least  require  examination.  Only  last 
Friday,  the  Supreme  Court  invalidated  the  enforcement  functions  of  the  Fed- 
eral Elections  Commission,  and  interpreted  Article  II,  §  2,  cl.  2  of  the  Con- 
stitution as  limiting  authority  to  enforce  federal  statutes,  by  litigation  in  the 
federal  courts,  to  officers  duly  appointed  pursuant  to  that  Article."  Careful 
study  of  the  legal  implications  of  that  Supreme  Court  decision  may  reveal  the 
Constitutional  infirmity  of  Title  IV's  authorization  of  a  "new  statutory  cause 
of  action"  with  forfeitures  and  i^enalties  to  be  enforced  by  federal  court  litiga- 
tion brought  by  a  State  Attorney  General,  or  his  private  adjunct,  not  appointed 
by  the  President,  above  and  beyond  the  antitrust  enforcement  authority  previously 
reposed  in  the  Attorney  General  of  the  United  States. 

In  short,  the  Supreme  Court's  landmark  decision  at  least  requires  thoughtful 
consideration — particularly  when  a  State  Attorney  General,  the  newly  proposed 
Congressional  repository  of  antitrust  enforcement  authority,  may  sue  to  collect 
treble  damages  and  forefeitures  of  a  quasi-penal  nature  not  commensurate  with 
any  actual  "injury"  sustained  and  proved  as  a  basis  for  recovery. 

Otlier  Constitutional  infirmities  of  Title  IV  have  also  received  no  substantial 
consideration.  The  deprivation  of  tlie  right  to  a  jury  trial  under  the  7th  Amend- 
ment as  to  each  individual  claim  asserted  against  a  defendant  has  been  noted  in 
the  hearings,  without  definitive  answer.  And  the  potential  for  unconscionable 
penalties  by  ruinous  treble  damages  for  unforeseeable  liabilities,  based  on  a 
vague  "new  substantive  antitrust"  cause  of  action  map  pose  suljstantial  con- 
stitutional questions,  above  and  beyond  the  plain  Constitutional  vulnerability  of 
tlie  retroactive  application  of  such  penalties  by  §  405.  Such  Constitutional  issues 
may  l)e  aggravated  by  the  exposure  to  such  new  and  unfathomable  liabilities 
l)y  business  firms  wliich  are  already  expressly  subject  to  recently  stiffened 
criminal  penalties  of  up  to  three  years  imprisonment  and  heavy  fines  for  Sher- 
man Act  "felonies." 

The  Constitutional  dilemmas  posed  by  the  Committee  Print  revision  of  Title 
IV  would  indicate,  at  the  very  least,  an  authoritative  legal  opinion  by  the  At- 
torney General,  or  other  impeccable  legal  authority,  to  avert  a  legal  fiasco  for 
this  Committee  and  for  the  Congress. 

Furthermore,  the  interaction  of  Title  IV  with  Federal  Rule  2.3  is  steeped  in 
confusion.  As  suggested  by  Assistant  Attorney  General  Kauper,  this  "interaction" 
deserves  serious  scrutiny!  and  an  assessment  of  Rule  23's  operation  is  plainly  in 
order.'-  Possibly,  the  Committee  Print's  deletion  of  references  in  classes  in 
§-!C(a)  (1^  may  reflect  a  purpose  to  rule  out  the  application  of  Rule  23.  But 
inasmuch  as  the  Committee  Print  purports  also  to  apply  "in  any  class  action  on 
liehalf  of  natural  persons."  aside  from  actions  by  the  State  Attorney  General, 
§4C(c)  (1),  §  405.  some  clarification  of  Rule  23's  applicability  appears  essential. 

Furthermore,  the  Committee's  record  is  devoid  of  input  by  the  judiciary  or 
consideration  by  the  Committee  as  to  the  judicial  resources  necessary  for 
S.  1284's  implementation.  . 

I'articularlv  in  view  of  Chief  Ju.stice  Burger's  1975  State  of  the  Judiciary 
address  noting  the  "crisis"  in  the  "larger  districts"  (where  masssive  antitrust 
class  ar-tions"are  often  brought),  and  Administrator  Kirks'  July  23,  1975  vSUg- 
gestioa  that  the  moving  proponents  of  such  legislation  undertake  an  assessment 
of  its  burdens  on  the  courts,  the  absence  of  such  consideration  by  this  Committee 
is  striking.  Indeed,  the  American  College  of  Trial  Lawyers  expressly  recom- 
mended in  Julv  1975  that  this  Committee  obtain  such  advice  by  the  Judicial 
Conference  of  the  United  States."  This  would  seem  essential  to  an  authoritative 
legislative  judgment  as  to  the  soundness  of  Title  IV,  and  its  absence  is 
inexplicable.  . 

The  lack  of  such  advice  bv  the  Judiciary  as  to  the  impact  of  Title  IV  is  par- 
ticularlv  noteworthv  since,  in  the  context  of  comparable  consumer  class  actions 
proposals  in  1970,  the  late  Chief  Judge  Murrah  and  Administrator  Kirks  pre- 


«Cf.  original  S.  12S4,  sees.  4C(a)(l),  4C(a)(2),  Senate  Hearings,  pp.  4S0-S2. 
*i  See  references,  suprii,  n.  2. 
*-  Spnate  Hearings,  pp.  93-94. 
"Id.,  p.  521. 
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seuted  helpful  and  authoritative  testimony  to  this  Committee— with  Judge 
Murrah  stressing  that  "class  actions"  by  "enterprising  attorneys"  can  "really 
breed  chaos  in  the  courts."  ^*  ,    ,.  .  ^    .^  .,      , 

Indeed,  the  utter  absence  of  inputs  from  the  Judiciary  as  to  the  courts  rele- 
vant experience  vi-ith  massive  antiturst  litigation  can  only  stultify  the  basis  for 
any  informed  deliberations  by  the  Senate  as  to  the  public  interest  implications 

of  Title  IV.  .    ..,     .   ^  .. 

Finally,  the  Committee  record  to  date  contains  no  assessment  of  the  inflationary 
impact  of  fomenting  new  and  costly  antitrust  litigation.  It  contains  no  cost/ 
benefit  analysis  of  the  most  minimal  sort  to  support  a  reasonable  legislative 
decision.  It  contains  no  assessment  by  the  Congressional  Budget  Office  of  options 
for  a  potentially  more  efficient  and  less  wasteful  "delivery  system"  of  benefits  to 
consumer. 

Assuming  some  merit  in  Title  IV's  apparent  objective  of  transferring  "illegal 
profits"  and  "monopoly  overcharges"  from  corporate  malefactors  to  victimized 
consumers,  surely  some  examination  of  the  efficiency  of  the  chosen  instrument 
to  achieve  such  results  would  be  in  order.  Apart  from  Title  IV's  other  defects, 
its  choice  of  inherently  costly  and  wasteful  antitrust  litigation  in  the  federal 
courts  as  a  "delivery"  mechanism  for  social  benefits  appears  dubious  at  best, 
and  at  least  deserving  of  comparative  study  with  rational  alternatives. 

At  a  minimum,  such  a  study  would  include  evaluation  of  mechanisms,  com- 
parable to  the  FTC  Improvements  Act  of  1975,  authorizing  FTC  civil  actions  "to 
redress  injury  to  consumers"  for  knowingly  dishonest  or  fraudulent  violations 
of  clearly  defined  prohibitions,  including  monetary  refunds  and  damage  pay- 
ments.*^ Appropriate  enforcement  actions  by  the  Justice  Department,  invoking 
broad  equitable  powers  of  the  courts,  might  provide  more  effective  redress  for 
hard-core  violations  directly  bilking  the  public  than  Title  IV's  antitrust  overdose. 


CONCLUSION 

For  all  of  the  foregoing  reasons,  GMA  opposes  Title  IV  in  its  entirety,^  and 
recommends  further  objective  study  by  this  Committee  to  alleviate  its  many  legal 
defects  and  counter-productive  implications  for  the  public  interest. 

Any  "ill-gotten  gains"  by  antitrust  violators  are  already  deterred  by  the  risk 
of  criminal  antitrust  felony  prosecutions,  jail  sentences,  and  heavy  recoveries 
under  existing  treble  damage  procedures,  without  need  for  the  overkill  of 
Title  IV. 

Senator  Hruska.  Mr.  Rowe,  you  mentioned  the  lawsuit  attacking 
the  price  fixing  by  doctors  under  the  provisions  of  title  IV.  Just  how 
would  such  a  lawsuit  work  ?  What  are  the  mechanics  of  it  ? 

Mr.  Rowe.  Well,  I  will  try  to  anticipate,  to  the  extent  I  can.  how 
this  would  go.  As  I  pointed  out  last  December,  the  Federal  Trade 
Commission  brought  a  complaint  charging,  as  an  imfair  method  of 
competition,  the  nonsolicitation  and  nonadvertising  restrictions  of 
the  principles  of  medical  ethics,  as  leading  to  price  fixing  for  the  price 
of  medical  services. 

So,  therefore,  an  enterprising  lawyer  need  not  dream  up  a  cause  of 
action ;  the  outlines  of  that  cause  of  action  he  could,  in  essence,  copy 
from  the  complaint  which  the  FTC  filed  last  month,  and  which,  need- 
less to  say,  is  very  far,  very  far  from  any  adjudication  as  to  the  merits. 

So  let  us  assume  that  the  merits  are  highly  speculative.  Such  a  law- 
yer could  file,  if  he  were  to  secure  the  authorization  of  a  State  attorney 
general,  which  title  IV  would  presuppose,  or  if  he  could  secure  the 
authorization  of  the  corporation  counsel  of  the  District  of  Columbia, 

"  Hearings  on  S.  3201,  supra,  n.  34  at  166. 

<°  Public  Law  93-637,  sec.  206(a). 

■*'  GMA  is  also  opposed  to  sec.  704,  which  would  eliminate  critical  prerequisites  estab- 
lished for  decades  to  prove  unlawful  "attempt  to  monopolize"  under  sec.  2  of  the  Sherman 
Act.  a  criminal  jirovision,  without  any  justification  for  such  a  radical  and  probably 
unconstitutional  change. 


29 

who  expressly  is  named  in  title  IV  as  a  source  for  the  bringing  of 
actions  to  recover  for  damages  sustained  by  the  general  economy  or 
residents. 

Now,  if  he  is  authorized  by  the  corporation  counsel,  or  the  State 
attorney  general,  he  can  then  sue,  presumably,  on  behalf  of  the  Dis- 
trict of  Columbia,  or  on  behalf  of  the  State. 

Why  would  the  District  of  Columbia  corporation  counsel  or  the 
State  attorney  general  be  interested  in  this?  Well,  I  would  expect  the 
enterprising  lawyer  to  be  able  to  represent  that  this  action  would  cost 
nothing,  or  would  cost  very  little  to  the  District  of  Columbia,  or  to  the 
State,  because  he  would  undertake  it  on  a  contingency  fee  basis. 

That  has  been  common  practice  in  antitrust  class  litigation  in  the 
past.  And  so,  therefore,  he  would  sue,  and  he  could  plead  that  the 
individual  doctors  who,  let  us  say,  were  members  of  the  American 
Medical  Association,  or  the  local  chapter  of  the  American  Medical 
Association,  who  subscribe  to  these  principles  of  ethics,  were  cocon- 
spirators fixing  the  price  for  medical  services  in  the  State,  or  in  the 
District  of  Columbia,  and  that  this  was  illegal  price  fixing  under  the 
Sherman  Act. 

Now,  the  complaint  then  would  charge  as  coconspirators  these  doc- 
tors, individually  and  collectively^,  and  they  would  have  joint  and  sev- 
eral liability  as  charged. 

This  would  be  comparable  to  the  real  estate  brokers  in  California 
in  the  Kline  case  which  I  previousy  outlined  in  my  testimony  earlier. 

Now,  let  us  assume,  in  the  District  of  Columbia — rough! 3^,  a  million 
or  so  people,  if  j^ou  include  some  of  the  suburbs — the  suit  then  could 
be  brought  on  behalf  of  a  class  of  1  million  people  or  less  who  are 
consumers  of  medical  services  in  the  District  and  its  surroundings.  I 
understand  here  there  may  be  of  the  magnitude  of  3,000  or  4,000  doc- 
tors ;  I  don't  know  how  many  are  members  of  the  American  Medical 
Association,  but  thej^  could  be  coconspirators  and  defendants,  like  the 
]*eal  estate  brokers. 

Each  of  them,  at  the  time  the  suit  was  brought,  would  have  outstand- 
ing a  contingent  liability.  If  you  assume  that  the  alleged  overcharge 
in  medical  services  due  to  the  alleged  price  fixing,  would  be  of  the  order 
of,  let  us  say,  $10  per  patient,  you  could  have  up  to  1  million  people, 
each  claiming  a  $10  alleged  overcharge.  So  you  would  have  a  $10  mil- 
lion exposure  as  a  contingent  liability,  times  three,  treble,  because  you 
would  be  suing  for  treble  damages. 

So  this  liability  would  sit  on  the  doctors  individually  and  collec- 
tively, as  a  contingent  liability.  Now  what  the  ramifications  of  that 
would  be  on  a  doctor  if  he  wanted  to,  let  us  say,  buy  some  real  estate 
or  a  place  on  the  eastern  shore,  and  apply  for  a  bank  loan  and  had  this 
kind  of  contingent  liability  outstanding,  I  would  not  venture  to  pre- 
dict, but  I  would  say  he  might  have  a  large  amount  of  problems, 
understandably. 

Now,  I  would  say  that  would  be  a  very  serious  problem,  if  this 
kind  of  litigation  were  authorized  by  title  IV,  and  I  have  no  reason 
to  doubt  that  that  would  be  the  kind  of  action  that  could  be  brought. 

Now,  what  would  happen  to  the  court?  Let  us  assume  the  suit  were 
brought  in  the  District  of  Columbia.  Well,  then,  the  District  of  Co- 
lumbia might  have  to  give  notice  to  the  people  in  the  District  who  were 
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users  of  medical  services,  whereby  they  could  opt  out,  or  somehow 
disassociate  themselves  from  the  action. 

As  the  bill  provides,  actual  notice  is  not  a  prerequisite,  but  notice 
by  publication  is  permitted  so  long  as  the  judge  does  not  disapprove  of 
that  as  being  an  inappropriate  method. 

Well,  if  that  is  the  case,  then,  possibly  one  morning,  in  the  Washing- 
ton Post,  I  do  not  know  on  page  what,  one  would  have  to  see  that  this 
suit  was  announced,  and  he  could  then  write  in  and  count  himself  out ; 
or  maybe  there  would  be  an  announcement  on  "WETA,  or  WTOP,  I 
do  not  know  what,  because  one  of  the  changes  made  by  this  bill  is  the 
elimination  of  the  requirement  of  actual,  individual  notice  to  each 
known  class  member,  which  the  Supreme  Court  established  as  neces- 
sary in  the  Eisen  case. 

So.  this  suit  would  then  go  on,  and  the  individual  resident  of  the 
District  of  Columbia  who  uses  medical  services,  would  have  himself  in 
or  out. 

These  are  just  some  of  the  procedural  preliminaries  before  one  ever 
would  get  to  the  merits. 

I  am  expressing  no  prejudgment  whatsoever  as  how  the  lawsuit 
would  come  out  on  the  merits.  I  have  no  way  of  making,  and  I  would 
not  care  to  make,  any  kind  of  prediction  along  these  lines ;  and  I  would 
dare  say  it  would  take  quite  a  while  for  the  FTC  lawsuit  to  be  resolved. 
But  I  think  this  is  the  way  the  thing  would  apparently  be  launched, 
as  I  understand  the  provisions  of  title  IV. 

Senator  Hruska.  How  would  recovery  be  distributed  under  title  IV? 

Mr.  RowE.  I  have  great  problems  with  that,  Senator,  because  I  think 
one  of  the  unexplored  questions  is  really  what  would  liappen  to  what 
has  been  called  by  some,  the  so-called  pot  of  gold,  and  I  guess  I  called 
the  honeypot,  that  would  arise  if  there  were  a  settlement,  or  if  there 
were  a  substantial  recovery  by  way  of  litigation. 

What  I  see  in  the  proposal,  it  says :  "The  court  shall  distribute  or 
direct  the  distribution  of  monetary  relief  as  the  district  court  may, 
in  its  discretion,  authorize,  or  in  accordance  with  State  law."  So,  from 
that,  I  cannot  tell  how  this  would  happen.  I  do  not  know  whether 
one  would  write  in,  or  check  in,  or  report  down  there,  to  collect  his 
amount,  and  I  do  not  know  how  the  amounts  would  be  calculated.  I  do 
not  know  how  the  amounts  would  be  apportioned,  and  I  do  not  believe 
anyone  knows,  or  can  know,  from  the  provisions  of  title  IV.  I  think 
this  is  entirely  speculative  at  this  point. 

I  know  some  of  the  proponents,  in  the  hearings,  have  referred  to  the 
Tetracycline  litigation,  where  there  was  a  settlement  fund  of  close  to 
$200  million,  that  was  apportioned,  as  some  kind  of  precedent  for  the 
procedures  here. 

But  that  was  a  unique  case :  there  was  no  question  of  a  litigation  as 
to  the  merits,  because  the  defendants  settled  and,  in  effect,  dedicated 
that  fund  to  be  apportioned  out,  and  in  a  sense,  washed  their  hands  of 
it.  I  should  add  also,  the  defendents  subsequently  were  acquitted  in  the 
trial — in  the  retrial  on  the  merits  of  the  charges.  But  they  put  that 
pot  aside  and  let  it  be  distributed  out,  more  or  less  as  the  various  coun- 
sels for  the  various  interested  classes  of  plaintiffs,  allocated  out  among 
themselves  in  court. 

]Nrr.  Ivelle}^  the  attorney  general  of  Michigan,  stated,  even  though 
lie  benefited  on  behalf  of  the  State  of  Michigan  from  this,  that  there 
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were  distribution  problems  in  some  States ;  but  I  would  say,  in  any 
event,  the  experience  of  this  one  case,  the  Tetracycline  case,  certainly 
gives  very  little  assurance  that  the  total  void  in  title  IV,  as  to  how 
this  should  be  done,  can  result  in  anything  but  chaos  until  it  is  spelled 
out  more  carefully  than  it  has  been  done  to  date. 

Senator  Hruska.  Mr.  O'Leary,  do  you  have  any  questions? 

Mr.  O'Leary.  Thank  you,  Mr.  Chairman.  Mr.  Rowe,  are  you  saying 
if  doctors  have  fixed  prices  and  if  consumers  have  been  injured 

Mr.  Rowe.  I  am  not  saying  that  at  all. 

Mr.  O'Leary  [continuing].  That  those  consumers  that  have  been 
damaged  should  not  be  able  to  recover  ? 

Mr.  Rowe.  Well,  first,  Mr.  O'Leary,  let  me  be  quite  clear  that  I  did 
not  state,  or  imply,  or  insinuate,  that  doctors  have  fixed  prices. 

All  I  have  said  is,  the  FTC  has  brought  such  a  case,  and  based  on  the 
complaint  by  the  FTC,  which  is  very  far  from  adjudication,  a  private 
counsel  could  file  a  similar  complaint,  as  authorized  by  title  IV,  with 
authorization  by  the  District  of  Columbia  corporation  counsel,  or  a 
State  attorney  general,  and  duplicate  that  cause  of  action,  period. 

Now,  I  do  not  know  whether  that  answered  your  question,  because 
I  may  have  misunderstood  your  question  in  ti-ying  to  make  clear  I  was 
not  accusing  anyone  of  violating  the  Sherman  Act. 

Mr.  O'Leary,  Neither  am  I,  ls\v.  Rowe,  but  let  us  assume  for  a  minute 
that  doctors  have  fixed  prices.  Is  it  your  testimony  that  it  is  sufficient 
for  the  Department  of  Justice  or  someone  else  to  file  a  criminal  price 
fixing  against  those  doctors  who  were  involved  ?  And  that  that  should 
be  the  end  of  it?  That  those  consumers  who  suffered  damages  should 
not  be  able  to  recover  the  damages  they  suffered  by  virtue  of  the  price 
fixing? 

Do  the  difficulties  of  managing  such  a  suit  and  distributing  the 
proceeds  and  all  tlie  rest  that  you  have  alluded  to  in  your  testimony 

Mr.  Rowe.  Well,  if  you  are  saying,  Mr.  OXeary,  whetlier  a  con- 
sumer, or  a  group  of  consumers,  should  not  have  the  right  of  recovery 
for  injuries  sustained  by  them,  arising  out  of  a  violation  of  the  anti- 
trust laws,  I  am  not  saying  that  at  all. 

Let  us  get  away  from  doctors  for  a  moment,  because  there  may  be 
ouestions  of  Sherman  Act  application  to  the  learned  professions,  and 
I  think  this  would  be  a  bad  example  to  probe  further  because  of  that. 

But  let  me  use  another  example  :  Let  us  use  barbers.  That  particular 
question  does  not  exist  as  to  barbers,  so  far  as  I  know.  Now,  if  barbers 
got  together  in  the  District  of  Columbia  and  fixed  the  price  of  hair- 
cuts at  $5.  and  you  or  I  went  to  get  a  haircut  next  week  and,  by  rea- 
son of  that  price  fix,  we  paid  $2  more  for  a  haircut,  I  would  certainly 
sav  that  you  should  have  a  cause  of  action  under  the  antitrust  laws, 
which  would  reach  that  kind  of  per  se  violations  to  sustain  injury  to 
your  pocketbook,  which  you  would  sustain  the  next  time  you  get  a 
haircut. 

Mr.  O'Leary.  Mr.  Rowe,  would  you  agree  that  the  contingent  lia- 
bilitv  is  iust  one  of  many  factors  which  may  or  may  not  affect  the 
firm's  ability  to  raise  capital  ? 

Mr.  Rowe.  Oh,  very  much  so.  I  was  speaking  of  the_  incremental 
marginal  burden  on  a"  firm,  above  and  bevond  its  other  limitations. 

For  example,  everyone  knows  that  bankers  are  conseiwative,  and  I 
think,  by  reason  of  recent  publicity,  they  will  be  tending  to,  perhaps, 
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be  even  more  conservative,  because  the  problem  of  "problem  banks" 
has  been  very  much  in  the  public  eye  recently. 

And  so,  if  a  bank  has  a  choice  of,  let  us  say,  making  a  loan  to  Gen- 
eral Motors,  or  making  a  loan  to  a  smaller  firm,  let  us  say,  a  company 
that  makes  macaroni  and  has  $20  million  sales  per  annum,  it  may 
inherently  have  a  preference  for  the  larger  firm,  just  because  it  may 
be  a  safer  loan. 

What  I  am  saying  is  that  if  there  is  a  lawsuit  against,  let  us  say, 
IBM,  claiming  large  liabilities,  and  IBM  goes  to  get  a  loan,  IBM's 
bankers  may  blink  less  if  IBM  tells  them ;  "V/e  have  five  more  anti- 
trust cases  that  we  were  hit  with  in  the  last  six  months,"  then  if  a  small 
macaroni  company  goes  to  its  bank  and  says. 

I  have  just  been  named  as  a  co-conspirator  together  with  six  other  companies, 
and  maybe  five  distributors,  and  the  claim  against  me,  individually  and  jointly, 
is  $60  million  trebled  ;  and  I  know  I  am  innocent,  but  my  lawyer  cannot  guarantee 
me  that  I  will  win  the  case,  because  he  says  the  antitrust  laws  are  confusing. 

I  think  the  $20  million  macaroni  company  may  be  marginally  bur- 
dened more  than  the  IBM  type  of  company,  in  securing  financing. 

Mr.  O'Leary.  Firms  do  go  to  the  market  everyday,  and  they  reveal 
in  their  prospectus,  the  existence  of  antitrust  treble  damage  suits 
against  them,  and  still  are  able  to  raise  capital,  are  they  not? 

Mr.  EowE.  They  may,  and  they  are,  and  I  cannot  give  you  the 
statistics  on  it,  Mr.  O'Leary.  I  wish  the  committee  had  that  informa- 
tion before  it,  because  I  think  it  would  make  for  a  more  informed 
deliberation  by  the  committee  as  to  what  I  consider  to  be  a  real  peril 
of  this  legislation. 

But  I  will  tell  you,  from  my  own  personal  experience,  and  I  regret 
that  I  cannot  name  the  company  because  it  is  pending  litigation — 
that  this  company,  which  was  a  medium  size  company,  that  is,  in  $100 
million  range,  had  severe  problems  in  receiving  necessary  bank  fi- 
nancing because  of  an  outstanding  contingent  liability  in  an  antitrust 
treble  damage  action  of  $90  million. 

Because  of  these  difficulties,  it  settled  its  case  for  a  substantial  pay- 
ment of  several  million  dollars,  not  because  it  felt  that  it  did  not 
have  a  meritorious  defense,  but  in  substantial  part,  because  it  could 
not  stand  that  kind  of  contingent  liability  overhanging  it,  in  view  of 
the  representation  made  to  it  by  its  bankers,  who  told  the  company : 
"Settle  the  case." 

Mr.  O'Leary.  Mr.  Rowe,  I  have  a  prospectus  in  front  of  me  from 
the  Upjohn  Co.^ — $12.5  million  in  8i^-percent  notes — at  page  30  it 
reveals  the  existence  of  a  suit  which  supports  antitrust  claim,  seeks 
damages  in  excess  of  $750  million. 

I  have  some  other  prospectuses  which  I  would  like  to  submit  for 
the  record,  Mr.  Chairman,  but  despite  suits  in  these  rather  sizable 
sums,  firms  are  able  to  raise  money  when  they  go  to  the  market  and 
disclose  these  contingent  liabilities,  are  they  not? 

Mr.  RowE.  Oh,  I  assume  the  Upjohn  Co.,  in  Kalamazoo,  Mich.,  1 
believe  is  where  they  are,  is  a  sound  company,  and  that  if  it  has  fi- 
nancial resources,  and  is  sound  in  its  capital  position,  I  have  no  doubt 
that  the  banks  will  look  favorably  on  Upjohn. 

1  See  excerpt  prospectus,  p.  476. 
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My  point  is  not,  Mr.  O'Leary,  that  the  moment  the  Congress  were 
to  authorize  title  IV — if  that,  to  me,  sad  and  disastrous  day  should 
ever  come — that  the  next  morning,  everyone  would  go  out  of  business 
and  people  would  be  jumping  out  the  windows  in  Wall  Street  because 
the  money  flow  would  dry  up. 

What  I  am  saying,  Mr.  O'Leary,  and  I  think  it  is  very  valid  and  a 
very  important  economic  consideration,  is  that,  to  the  extent  the  Con- 
gress loads  onto  the  smaller  firm  an  additional  burden,  and  this  being 
the  greater  burden  of  securing  financing  by  reason  of  substantial  out- 
standing contingent  liabilities,  that  this  not  only  would  be  unfair  and 
unjust,  but  very  paradoxically  would  be  counterproductive  to  the  very 
aims  of  at  least  some  of  the  sponsors  of  this  legislation  to  combat 
concentration. 

What  could  more  easily  foster  concentration  if  the  smaller  firm 
takes  the  biggest  gafl'  out  of  this  legislation  ? 

Certainly,  IBM's  financing  ability  will  be  diminished  in  a  much 
lesser  degree  than  the  financing  of  the  2,000  real  estate  brokers  who 
were  victimized  in  tliis  case  in  the  ninth  circuit,  where  the  court  found 
it  to  be  unconscionable  that  contingent  liabilities  of  $750  mill  ion_ were 
loaded  on  to  each  of  those  real  estate  brokers,  individually  and  jointly, 
as  coconspirators. 

I  think  it  is  important,  Mr.  O'Leary,  to  realize  this  problem  of  co- 
conspirators. It  is  very  easy  to  assume,  in  this  kind  of  legislation,  that 
a  mcmopolist  overcharges  and  profiteers,  with  images  of  Herblock 
cartoons  of  people  sitting  there  with  top  hats  and  bags  of  money,  and 
that  taking  this  away  to  give  to  the  hollow-cheeked  victimized  con- 
sumer is  a  noble  thing. 

And  maybe,  in  theory,  something  may  be  said  for  that,  but  in  reality, 
these  litigations  are  not  only  against  IBM;  these  lawsuits  were  against 
2,000  real  estate  brokers  in  the  Los  Angeles  area. 

These  suits  can  be  brought  against  3,000  doctors  in  the  District  of 
Columbia;  these  suits  can  be  brought  against  Chevrolet  dealers. 

These  suits  do  not  limit  themselves  to  g^iants.  Everyone,  everyone  in 
the  business  community  is  a  potential  antitrust  defendant. 

And  as  I  pointed  out,  it  is  tactically,  perhaps,  smart,  for  treble 
damage  attorneys  to  join  in  with  some  of  these  small  people  as  co- 
conspirators in  the  case,  because  these  small  companies  cannot  afford 
to  litigate;  they  cannot  pay  the  legal  fees.  They  are  much  easier  to 
get  settlements  from,  and  if  you  had  a  series  of  settlements  from  small 
people  who  are  coconspirators,  who  cannot  stand  a  contingent  liability 
of  several  tens  or  hundreds  of  millions  of  dollars,  you  can  collect  that 
money  as  a  kitty  to  fight  the  rest. 

Mr.  O'Leary.  ]Mr.  Rowe,  with  respect  to  contingent  fees,  is  it  not  a 
fair  statement  to  say  that,  in  recent  years,  the  courts  have  done  a  pretty 
good  job  of  supervising  the  fees  paid  to  the  plaintiff's  lawyers  in  anti- 
trust cases? 

Mr.  Rowni:.  Well,  Mr.  O'Leary,  I  have  no  really  fully  informative 
statistical  basis  for  making  that  decision,  and  so,  I  cannot  give  jou 
an  authoritative  answer. 

I  do  know  that  there  have  been  reported  and  recorded  cases  approv- 
ing very  large  contingency  fee  settlements— contingency  fee  award=. 
based  on  settlements  without  litigations.  I  have  no  brief  against,  and 
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no  wish  to  curtail  the  professional  opportunities  of  my  brethren  in  the 
plaintiff's  bar— that  is  not  my  point. 

My  point  is  that  the  costliness  of  this  litigation,  which  results  from 
the  heavy  burdens  of  litigating  antitrust  cases  and  paying  lawyers 
both  for  plaintiffs  and  for  defendants,  and  the  high  cost  of  settlements, 
and  the  high  costs  of  the  contingency  fees,  create  a  burden  on  the  in- 
tended beneficiaries  of  this  legislation,  for  which  they  will  have  to  pay 
in  one  form  or  another. 

I  do  note,  in  direct  response  to  your  question,  that  the  report  by  the 
House  Judiciary  Committee  has  added  an  expressed  prohibition  on 
contingency  fee  arrangements.  That  kind  of  prohibition  against  con- 
tingency fee  arrangements,  which  I  would  certainly  urge  upon  this 
l>ody  to'consider  very  seriously,  has  notable  advantages  in  several  ways. 
One,  as  was  pointed  out  by  the  committee  of  the  House,  if  the  in- 
tended objective  of  the  bill  is  to  develop  a  know-how  and  an  expertise 
and  a  professionalism  in  State  attorneys  general  to  enforce  the  anti- 
trust laws,  which  is  certainly  a  worthy  objective,  that  kincl  of  incen- 
tive to  professionalism  would  be  undermined  if  there  is  this  reliance 
on  contingency  fee  arrangements  with  private  counsel. 

And  I,  of  course,  have  also  pointed,  not  to  my  personal,  but  to  the 
judiciary's  repeated  and  vehement  denunciation  of  the  contingency 
fee  syndrome  in  antitrust  litigation,  and  I  would  defer,  really,  to  what 
the  courts  have  said  about  this  subject,  rather  than  what  I  individually 
mii2:ht  opine. 

Mr.  O'Leary.  You  are  familiar  with  the  case  Citij  of  Detroit  v. 
Grmnell  Corp.,  I  am'  sure  ? 
Mr.  RowE.  I  have  read  about  it,  yes. 

Mr.  O'Leary.  The  plaintiff's  lawyer  in  that  case  sought  a  fee  of  $1.5 
million  out  of  a  settlement  of  $10  million,  and  the  court  of  appeals 
said :  "Too  much,"  and  told  the  district  court  to  go  back  and  hold  an 
evidentiary  hearing. 

And  the  court  took  into  consideration  such  things  as  the  number  of 
hours  spent,  complexity  of  the  case,  risk,  whether  or  not  there  was  a 
prior  judgment  by  the  Government  in  this  case,  all  those  factors  are 
taken  into  consideration  in  an  evidentiary  hearing  as  to  whether  or  not 
the  fees  are  reasonable,  are  they  not  ? 

INIr.  RowE.  They  may  well  be,  and  again  let  me  reiterate,  Mr. 
O'Leary,  I  do  not  begrudge  my  professional  brethren  who  specialize 
in  contingency  fee  arrangements  for  plaintiffs — anything  whiph  they 
may  legitimately  obtain  from  their  clients — that  is  not  my  point. 

But  my  point  is,  and  the  courts  have  stressed,  on  numerous  occa- 
sions, wlien  you  deal  with  large  consumer  class  actions,  you  have  an 
inherent,  endemic,  generic,  prevalent  temptation  for  abuse  because  of 
the  inherent  conflict  of  interest  which  exists  when  the  potential  legal 
fees  of  the  attorney,  wliich  may  be,  as  one  court  put  it,  astronomical, 
conflict  with  the  legitimate  interests  of  the  individual  claimant  in  the 
class  whose  interest  is  minimal. 

Or,  putting  it  another  way,  if  you  can  file  a  $100  million  suit  on 
behalf  of  people  whose  interest  each  is  $1,  it  makes  a  lot  of  sense  to 
view,  as  the  courts  have  feared,  that  the  possibilities  for  abuse  in  that 
kind  of  situation  are  rampant,  and  it  is  the  courts  that  have  run  up  the 
red  flas  of  caution  for  these  arrangements. 
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Mr.  O'Leary.  Mr.  Chairman,  I  would  request  that  the  Cif}/  of  De- 
troit X.  Grinnelh^  the  two  District  Court  decisions  ^  and  the  court  of 
appeals  decision  in  Lindy  Brothers  Builders  v.  American  Radiator  & 
Standard  Sanitary ^^  be  included  in  the  record. 

Senator  Hruska.  It  is  so  ordered.  M^ithout  objection. 

Mr.  O'Leary.  IMr.  Rowe,  with  respect  to  treble  damage  antitrust 
suits,  would  not  the  State  attorney  general  be  a  more  appropriate  rep- 
resentative for  injured  consumers  than  private  attorneys? 

By  that,  I  mean,  is  not  the  State  attorney  general  likely  to  be  more 
answerable  for  frivolous  suits? 

Does  not  the  letter  wliich  you  have  cited  from  the  State  attorney 
general  of  Michigan,  Attorney  General  Kelley.  reflect  an  awareness 
on  his  part  as  to  the  consequences  of  some  of  these  suits  ? 

iSIr.  EowE.  Mr.  O'Leary,  I  have  nothing  but  admiration  for  ISIichigan 
xVtty.  Gen.  Frank  J.  Kelley,  by  reason  of  anything  that  is  contained  in 
this  letter.  I  have  no  reason,  and  I  do  not  wish  to  impugn,  in  any 
fashion  or  by  implication,  the  bona  fides  or  sense  of  civic  responsibility 
of  any  other  State  attorney  general. 

But  my  point,  in  that  connection,  would  be  that  title  IV.  as  now 
written,  would  permit  the  attorney  general  of  the  State  of  Upper 
Slabovia,  let  us  say,  to  join  hands  with  a  treble  damage  lawyer,  on  a 
contingency  fee — let  us  say,  the  same  lawyers  who  were  ousted  by  the 
court  in  some  of  these  cases  for  bringing  a  frivolous  and  spurious 
claim  that  was  unmanageable  in  the  courts.  Because  an  attorney  could 
make  the  attorney  general  an  offer  which  he  could  hardly  refuse, 
whereby  the  attorney  would  offer  his  ser\'ices  free  of  charge,  on  a 
contingency  fee  basis,  to  bring  an  action  on  behalf  of  the  State  of 
Upper"  Slobovia,  to  redress  and  improve  the  general  welfare  of  its 
residents  by  recouping  "illegal  profits"  and  "monopoly  overcharges'' 
from  corporate  malefactors,  large  or  small. 

I  think  it  is  that  syndome  of  the  State  official  joining  hands  with 
the  contingency  fee  attorney,  which,  to  me,  is  one  of  the  real  objection- 
able features  in  the  proposal — which  may  well  have  been  recognized  by 
the  House  Judiciary  Committee,  in  its  wisdom,  when  they  expressly 
imposed  a  prohibition  on  such  arrangements. 

Mr.  O'Leary.  Is  GMA  prepared  to  support  any  legislation  which 
would  enable  a  State  attorney  general  to  aggregate  small  individual 
but  widespread  consumer  claims  ? 

Mr.  RowE.  GI^IA  is  opposed  to  title  IV.  as  it  stands,  in  its  entirety. 
And  I  could  not  really  answer  your  question  beyond  what  I  have  just 
said. 

Mr.  O'Leary.  "Well,  let  me  be  more  specific,  Mr.  Rowe. 

Both  the  American  Bar  Association  and  the  U.S.  Chamber  of  Com- 
merce testified  that  they  would  support  legislation  which  would  per- 
mit State  attorneys  general  to  sue,  as  representative  of  the  class  of 
injured  consumers,  subject  to  the  provisions  of  rule  23,  without  any 
rciiuirement  that  the  State  be  injured  in  its  own  business  or  property. 

Does  GMA  go  that  far? 

Mr.  RowE.  GINIA  does  not  go  that  far,  because  its  objections,  m 
principle,  are  more  fundamental.  As  my  statement  reflects,  GMA  is 
opposed,  in  principle,  to  the  concept  of  a  State  attorney  general  be- 

1  See  P.  5R. 

-  l^or  district  court  decisions,  see  p.  SO  and  p.  103. 

3  See  p.  79. 
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coming  an  antitrust  money  collector;  and  I  would  think  that  funda- 
mental objection  in  principle  would  put  GMA  ni  a  more  fundamental 
posture  of  opposition  to  title  IV  than  is  now  currently  the  position  of 
the  chamber  of  commerce  and  the  American  Bar  Association. 

Mr.  O'Leary.  I  have  no  further  questions,  Mr.  Chairman. 

Mr!  RowE.  Mr.  O'Leary,  may  I  just  add  a  brief  P.S.  to  your  ques- 
tion about  the  rights  of  a  consumer  to  secure  redress  for  antitrust 
violations?  Because  I  think  your  question  really  goes  to  the  funda- 
mentals of  the  objectives  of  this  bill. 

I  have  been,  frankly,  surprised  in  reviewing  the  record  of  these  hear- 
ings—I may  say,  in  great  haste  and  at  strange  hours,  in  preparation 
for  this  testimony — to  note  that  the  assumption  apparently  is,  on  the 
part  of  the  proponents  and  the  staff,  that  there  is  now  no  legal  right 
for  a  consumer  to  recover  for  antitrust  violations  whereby  he  sustains 
monetary  injury. 

And  there  are  colloquies  by  Mr.  Nash,  who  I  know  is  a  fine  lawyer^ 
and  with  ]\Ir.  Shapiro,  who  is  also  a  very  fine  lawyer  representing 
many  plaintiffs  in  antitrust  class  actions,  which  seem  to  go  on  the 
assumption  that  the  present  law  flatly  precludes  consumer  recovery 
under  section  4.  But  that  is  not  a  flat-footed  premise  tliat  is  so. 

A  consumer,  if  he  is  directly  and  immediately  and  monetarily  in- 
jured by  an  antitrust  violatioii,  such  as  price  fixing  among  barbers, 
has  no  legal  impediment  to  recovery. 

And,  so,  if  the  legislation  is  deemed  to  be  necessary  in  order  to  give 
a  consumer  a  day  in  court,  to  secure  relief  for  direct  monetary  dam- 
age by  antitrust  violation,  I  would  say  that  that  is  a  false  premise  and 
that  the  legislation  is  not  necessary  for  that  purpose. 

Frankly,  I  have  wondered  why  the  legislation  is  necessary,  but  in 
this  colloquy  it  seems  to  bo  based  on  the  fact  that  consumers  cannot 
ever  recover. 

Consumers  cannot  recover  when  they  are  so  removed  and  so  remote, 
or  so  tenuouvsly  affected  by  the  whole  chain  of  events,  that  there  is  no 
injury,  in  fact,  to  them.  ' 

I  am  perplexed  why  it  is  the  view  of  the  proponents  that  a  consumer 
who  is  only  remotely  or  tenuously  affected  by  some  economic  reverber- 
ation or  ripple  effect,  should  be  the  occasion  for  moving  the  majesty  of 
the  law  by  way  of  the  State  attorney  general  to  file  actions  on  behalf 
of  the  whole  population  of  a  State,  imposing  multimillion  or  billion- 
dollar  liabilities  on  alleged  corporate  malefactors,  where  there  is  really 
no  impediment  to  a  legitimate  recovery  right  now. 

Mr.  O'Leary.  Thank  you. 

Senator  Hruska.  Senator  Thurmond  left  some  questions  here  that 
he  would  like  to  have  submitted  to  the  witness  for  the  purpose  of  his 
responding  in  writing  to  the  questions. 

Will  you  take  that  up  with  Mr.  Chumbris,  and  arrange  it  ? 

Mr.  O'Leary.  Yes. 

Senator  Hruska.  The  committee  will  stand  in  adjournment  now, 
subject  to  the  call  of  the  Chair. 

Thank  you  for  coming,  Mr.  Rowe. 

Mr.  Ro^T5.  Thank  you  very  much,  Senator.  It  was  a  privilege. 

[Whereupon,  at  4:55  p.m.,  the  proceedings  were  adjourned,  subject 
to  the  call  of  the  Chair.] 
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U.  S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly, 

Committee  on  the  Jtthciary. 

Washington,  B.C. 

The  subcommittee  met  at  10  a.m.,  in  room  2228,  Dirksen  Senate 
Office  Building,  Hon.  Roman  L.  Hruska  presiding. 

Present:  Senators  Philip  A.  Hart,  Burdick,  Hruska,  Thurmond, 
Mathias,  and  William  L.  Scott. 

Staff  present:  Howard  E.  OT^eaiy,  chief  counsel  and  staff  director; 
Bernarcl  Nash,  assistant  counsel :  Patricia  Y.  Bario,  professional  staff 
member;  Catherine  M.  McCartlw,  chief  clerk;  Peter  N.  Chumbris, 
minority  chief  counsel;  EmoiT  Sneeden,  assistant  counsel;  and 
Garrett  Vaughn,  minority  economist. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

The  witnesses  for  today  and  tomorrow  were  asked  to  testify  on  the 
pending  measure,  which  is  S.  1284,  referred  to  as  the  Omnibus  Anti- 
trust and  Monopoly  Reform  Act.  The  witnesses  were  not  designated  by 
any  member  of  this  committee,  the  chairman,  or  any  official  member, 
and  they  will  not  have  to  appear  in  the  record. 

There  is  a  concern  that  had  been  expressed  last  Octol^er,  and  some 
detail  was  furnished  in  a  limited  fashion  on  one  aspect  of  the  bill. 
But  this,  now,  gives  the  opportunity  to  the  representatives  of  the 
American  Bar  Association  to  testify  in  greater  detail  and  in  the  light 
of  a  bill  which  is  actually  before  the  full  committee. 

This  Senator  has  called  attention  to  the  fact  that  the  seven  titles 
of  this  bill  compose  a  collection  of  various  measures  that  have  been 
considered  and  reconsidered  and  rejected  by  either  the  House  or  the 
Senate  subcommittees  or  committees  or  the  body  of  the  House  of 
Representatives  or  the  Senate  of  the  United  States.  And  this  is  a 
process  which,  in  my  personal  observation,  has  occurred  over  the  last 
20  years,  and  it  has' a  history  before  that.  Nevertheless,  hope  springs 
eternal  in  the  breasts  of  some  advocates  of  some  of  the  measures  that 
are  included  in  these  seven  titles.  So  another  effort  is  being  made. 

All  of  the  topics,  in  my  judgment,  are  not  necessarily  bad,  per  se, 
but  there  are  many  aspects  and  many  particular  provisions  in  them 
which  are  objectionable.  They  have  been  held  to  be  objectionable 
before.  And  I  do  hope  that  whatever  will  be  done  that  there  will  be  due 
consideration  given  to  the  merit  of  these  several  objections  to  the  sev- 
eral provisions,  many  of  which  will  be  talked  about  by  the  witnesses 
before  us  today. 

(37) 
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A  copy  of  the  statement  of  each  of  the  witnesses  has  been  furnished 
to  the  committee. 

It  is  my  understanding,  Mr.  Millstein,  that  you  will  open,  and  then 
the  other'  members  of  the  committee  will  testify  in  their  own  sphere. 

]Mr.  Millstein.  Yes,  sir. 

Senator  Hruska.  You  may  proceed.  Before  we  do  that,  however, 
could  you  state  briefly  and  concisely  the  process  by  which  the  Ameri- 
can Bar  Association  and  its  antitrust  law  section  arrived  at  an  official 
position  which,  I  understand,  you  are  presenting  today? 

STATEMENT  OF  IHA  MILLSTEIN,  ANTITRUST  SECTION'S  DELEGATE 
TO  THE  HOUSE  OF  DELEGATES  OF  THE  AMERICAN  BAR 
ASSOCIATION 

Mr.  Millstein.  I  would  be  delighted  to  do  that,  Senator. 

If  I  could  just  preliminarily  make  a  few  observations,  we  want  to 
apologize  for  the  lateness  of  our  statement  and  the  fact  that  we  could 
not  get  this  to  you  last  night.  We  were  only  advised  of  this  opportunity 
to  appear  last  Thursday.  It  was  on  very  short  notice.  We  had  only  4 
or  5  days  to  get  four  very  busy  lawyers  together,  find  a  date  on  wdiich 
we  could  all  appear,  and  then  prepare  the  statement.  Accordingly,  we 
completed  it  at  about  1  o'colck  this  morning,  and,  again,  I  must 
apologize  for  the  delay  and  the  lateness  in  delivering  it  and  for  any 
typographical  errors  or  inadvertencies  that  appear  in  there. 

Nevertheless,  putting  polish  to  one  side,  the  sense  of  what  we  want 
to  say  is  contained  in  the  statement  which,  I  trust,  is  being  made  part 
of  the  record. 

Senator  Hruska.  You  may  proceed  on  that  basis. 

]\Ir.  Millstein.  One  other  question,  Senator.  How  much  time  do  we 
have  ?  We  would  like  to  gage  ourselves  accordingly. 

Senator  Hruska.  As  much  time  as  yon  need,  within  reasonable 
bomids.  We  do  have  a  session  commencing  at  12  o'clock.  We  can  go  a 
little  bit  past  12  o'clock.  We  have  one  other  witness  besides  the  four 
of  you. 

INIr.  Millstein.  Right. 

Senator  Hruska.  So  if  w^e  can  bear  that  in  mind,  it  would  be  very 
much  appreciated.  Nevertheless,  we  know  the  importance  of  the  sub- 
ject and  your  interest  in  it.  So  Ave  want  to  give  you  as  much  time  as 
you  feel  you  need. 

Mr.  Millstein.  Well,  Senator,  I  will  proceed  right  to  the  question 
which  3^ou  asked. 

Let  me  introduce  myself.  My  name  is  Ira  Millstein.  I  am  the  anti- 
trust section's  delegate  to  the  house  of  delegates  of  the  ABA.  I  am 
accompanied  today  by  two  members  of  the  council  of  the  antitrust  sec- 
tion, which  is  the  equivalent  of  its  board  of  directors,  Mr.  Allen 
Holmes,  of  Cleveland,  Ohio,  on  my  left,  and  Mr.  Earl  Pollock,  of 
Chicago,  111.,  on  my  right.  We  are  also  accompanied  by  Ms.  Eleanor 
Fox  of  New  York  City,  who  is  the  chairperson  of  our  section  7  Clay- 
ton Act  Committee.  We  are  very  happy  and  honored  to  be  here  to 
present  our  views  on  S.  1284  and  very  grateful  that  vou  are  giving  us 
an  extended  opportunity  to  get  into  this  highly  technical  bill. 
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The  history,  Senator,  of  the  American  Bar  Association's  involve- 
ment in  S  1284  ^oes  back  to  April  T,  1975,  when  the  board  ot 
o-overnors  of  the  ABA  adopted  a  recommendation,^  presented  by  our 
section  concerning  the  parens  patriae  legislation  then  pending  m  the 
House.  That  bore  number  H.R.  38,  and  it  now  bears  number  H.R. 
8532  Both  proposals  follow  generally  the  contours  of  title  IV  ot 
S.  1284.  On  May  T,  1975,  Mr.  Walker  Comegys,  of  Boston,  Mass.,  pre- 
sented our  position  on  parens  patriae  before  the  Subcommittee  on 
Antitrust  and  Monopoly  of  this  committee. 

We  were  under  the  impression  that  the  version  of  S.  1284  being  con- 
sidered by  the  subcommittee  during  the  spring  of  1975  was  undergoing 
substantial  revision  pursuant  to  many  of  the  criticisms  and  comments 
which  had  been  received  by  the  subcommittee  duidng  the  course  of  its 
hearings.  We  were  somewhat  surprised  when,  on  July  28,  the  subcom- 
mittee's print  came  out  and  we  found  that  there  were  certain  addi- 
tions to  the  bill  which  had  not  even  been  the  subject  of  testimony.  And 
the  subcommittee  then  forwarded  this  revised  bill  without  recommen- 
dation to  this  committee.  Thus,  we  found  that  section  4C(c)  (1)  of 
title  IV  would  authorize  the  use  of  sampling  or  statistical  measures 
for  determining  damages  in  antitrust  parens  patriae  suits. 

After  the  hearings  were  closed  and  based  on  no  testimony  of  which 
we  are  aware,  the  committee  print  made  three  dramatic  additions  to 
this  already  dramatic  proposal  for  aggregating  damages. 

First.  It  permitted  the  statistical  and  sampling  theories  to  be  used 
not  only  in  parens  jDatriae  cases,  but  in  private  class  actions  as  well. 

Second.  It  did  not  limit  private  class  action  damage  aggregations  to 
the  Sherman  Act.  The  provision  apparently  applies  to  actions  under 
all  of  the  antitrust  laws. 

Third.  The  words,  "without  separately  proving  the  fact  or  amount 
of  individual  injury,"  were  added,  thus,  apparently  further  changing 
age-old  concepts  of  injury  and  damage. 

We  will  discuss  these  attempts  to  change  historic  injury  and  damage 
concepts  today. 

Tlie  next  change  which  was  made,  we  believe,  without  any  hearings, 
was  with  respect  to  section  704.  As  everyone  knows,  the  Sherman  Act 
has  not  been  amended  substantively  since  1890.  Yet  the  July  28  com- 
mittee print,  based  again  on  no  testimony  of  which  we  are  aware, 
inserted  the  first  substantive  change  in  the  Sherman  Act  in  86  years. 
Section  704  would  have  totally  altered  the  offense  of  attempt  or  con- 
spiracy to  monopolize. 

Parentlietically,  we  note  that  Senators  Hart  and  Scott  have  made 
certain  proposals  to  amend  S.  1284  which  have  not  yet  been  acted 
upon.  We  are  going  to  comment  on  these  amendments,  as  well,  as  we 
go  through. 

Our  study— and  I  am  leading  up  to  how  the  ABA  got  involved  in 
S.  1284— also  indicated  that  title  I,  a  verv  significant  statement  of 
policy,  had  also  apparently  not  been  fully  considered  in  hearings  be- 
fore the  subcommittee.  And  we  will  talk  about  title  I  today. 

In  addition  to  the  foregoing,  our  concern  about  the  July  28  draft 
was  heightened  by  the  fact  that,  during  the  course  of  the  hearings 

1  See  p.  177. 
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before  tlie  subcommittee,  the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division  had  indicated  a  number  of  reservations  and 
concerns  about,  if  not  actual  opposition  to,  certain  significant  portions 
of  S.  1284.  The  subcommittee  did  not  seem  to  respond  to  tliese.  For 
example,  the  Assistant  Attorney  General  indicated  that  the  adminis- 
tration could  support  title  III  if  the  present  $100  minimum  penalty 
was  retained.  And  it  was  not.  There  was  no  response  to  this.  He  urged 
the  deletion  in  title  IV  of  damages  based  on  injury  to  the  State's 
general  economy.  And,  again,  the  subcommittee  did  not  respond.  He 
urged  the  deletion  or  revision  in  title  V  of  a  variety  of  provisions, 
about  which  I  will  not  go  into  detail,  but  winding  up  with  a  suggestion 
that  the  tender  offer  be  treated  in  a  different  manner  than  it  had  been 
in  the  bill.  Again,  the  subcommittee  responded  to  none  of  the  Assistant 
Attorney  General's  suggestions  with  respect  to  title  V.  As  to  title  VI, 
the  nolo  provision,  he  urged  its  deletion.  But  the  subcommittee  did 
not  delete  it.  As  to  title  VII,  which  is  a  potpourri  of  a  number  of 
changes,  he  urged  the  deletion  of  sections  702  and  703  and  opposed 
the  expansion  of  Robinson-Patman  Act  jurisdiction  in  section  701. 
The  subcommittee  responded  to  none  of  these  suggestions. 

The  net  of  the  situation  was  that,  when  our  antitrust  section  met, 
we  had  a  variety  of  objections  to  S.  1284  which  had  been  made  by 
such  persons  as  the  Assistant  Attorney  General  in  charge  of  the  Anti- 
trust Division.  There  had  been  changes  made  after  the  hearings  and 
without  any  testimony.  We  studied  them  and  decided  to  recommend 
to  tlie  council  of  our  section  that  a  total  position  be  developed  by  the 
ABA  on  all  of  S.  1284.  Accordingly,  in  August  1975,  at  a  council 
meeting,  this  suggestion  was  proposed.  The  council's  essential  concern 
was  that  the  July  28  draft  was  not  simply  a  procedural  reform  bill 
which  largely  codified  existing  law  and  furthered  the  interest  of  fair 
procedures.  It  appeared  that  S.  1284  was  a  proposal  which  w^ould 
significantly  revamp  the  antitrust  laws  in  substance  and  distort  fair 
procedures  by,  among  other  things,  changing  the  Sherman  Act  in 
substance  for  the  first  time  in  86  years,  very  significantly  adding  to 
the  powers  of  the  Department  of  Justice,  impeding  legitimate  merger 
and  acquisition  activity,  and  expanding  and  revising  in j  ury  and  dam- 
age concepts  in  revolutionary  ways. 

The  four  persons  appearing  before  you  today  drafted,  in  August 
1975,  a  position  on  S.  1284,  and  we  presented  it  to  the  council  of  the 
antitrust  law  section.  The  antitrust  law  section's  council  modified  it 
and  adopted  it.  The  section's  recommendations  were  then  considered 
and  approved  by  the  Board  of  Governors  of  the  American  Bar  Asso- 
ciation at  its  meetings  on  October  16  and  17,  1975.  And  the  council's 
action  was  subsequently  published  in  a  newsletter  to  the  over  9,000 
members  of  the  section. 

I  would  say  that  the  position  of  the  ABA  has  received  wide  pub- 
licity and  that  the  ABA  position  we  are  presenting  today  has  moved 
through  the  normal  and  official  channels  of  the  ABA. 

Senator  Hruska.  The  committee  has  received — and  its  members 
have  received — ^tlie  resolutions  which  you  now  refer  to.  If  they  have 
not  been  incorporated  into  the  hearing  record  up  until  now,  they  will 
be  incorporated  at  this  time  and  made  a  part  of  the  record.  And  we 
will  cite  it  in  full  text  at  this  point  in  the  hearing  record. 
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Mr.  ]MiLLSTEiN-.  Thank  you  very  much,  Senator.  I  have  brought 
extra  copies  with  me  in  case  the  reporter  would  want  them. 

Senator  IIruska.  Of  the  October  16? 

Mr.  ]MiLLSTEiN.  Of  the  resolutions  which  were  approved  by  the 
board  of  governors  of  the  ABA  at  their  October  1975  meeting. 

Senator  Heuska.  xVnd  the  attachment  to  it  ? 

Mr.  MiLLSTEix.  And  the  attachments  to  it.  These  are  all  present. 

Additionally,  I  would  like  to  point  out  one  other  matter.  After  the 
subcommittee's  hearings  were  closed,  section  201(d)  of  title  II  was 
changed  to  authorize  the  Department  of  Justice  to  use  the  civil  inves- 
tigative demand,  not  only  for  its  traditional  antitrust  investigations, 
but  also  to  obtain,  and  I  quote :  "any  information  relevant  to  a  Federal 
administrative  or  regulatory  agency  proceeding." 

This  seems  to  be  a  vast  new  expansion  of  Department  of  Justice 
authority  to  discovery  in  all  Federal  agency  proceedings.  This  change 
was  made  apparently  because  the  original  language  of  S.1284  was  ob- 
scure in  its  intention  to  accomplish  the  objective  of  giving  such  dis- 
covery to  the  Antitrust  Division.  Through  inadvertence,  the  ABA 
resolution  does  not  deal  with  this  problem.  Nevertheless,  the  four  of 
us  today  would  like  to  present  our  views  on  this  subject. 

We  will  hereafter  divide  the  task  of  elaborating  on  the  various  titles 
as  follows:  Mr.  Earl  Pollock  will  discuss  title  II,  the  CID  question; 
Mr.  Holmes,  title  IV,  the  parens  patriae  problem;  Ms.  Fox,  title  V, 
the  premerger  and  acquisition  notification  problem ;  and  I  will  discuss, 
if  time  remains,  titles  I,  III,  VI,  and  VII.  The  purpose  of  our  presen- 
tations, which  elaborate  on  the  ABA  resolutions  now  placed  in  the 
record,  is  this :  the  committee  will  note  that  the  ABA  does  not  flatly 
oppose  S.  1284.  It  recognizes  Congress'  concern  wdth  procedural  areas 
which  may  warrant  change.  But  the  matters  with  which  you  are  deal- 
ing in  S.  1284  are  for  the  most  part,  legally  technical.  Hence,  the  criti- 
cisms and  comments  which  Ave  liave  on  S.  284  are  also  legally  technical 

S.  1284  is  a  closely  drafted  lawyer's  bill.  It  is  not  a  simple  policy 
statement  at  all.  Frequently,  it  is  difficult  to  discern  just  what  is  in- 
tended. We,  therefore,  seek  to  use  this  opportunity  to  attempt  to  ex- 
plain exactly  what  may  appear  as  shorthand  in  the  ABA  report  itself. 

We  will  make  certain  additional  comments,  and  obviously,  we  want 
to  be  available  for  any  questions  at  all  by  this  committee  and  its  staff. 
Let  me  parenthetically  state  that  we  would  be  much  happier  were  we 
questioned  thoroughly  on  these  subjects  than  if  we  just  read  prepared 
statements.  I  would  be  delighted  if  you  all  would  interrupt  at  any 
point  to  ask  anybody  any  question  you  have  about  the  titles  concerning 
which  they  are  testifying.  That  is  our  purpose  in  being  here  today, 
to  provide  whatever  expertise  we  can  to  the  Senate  in  responding  to 
a  highly  technical  subject  matter. 

In  all  events,  we  believe,  that  based  upon  our  testimony  today,  con- 
structive changes  can  be  made  in  S.  1284  to  alter  it  where,  in  our 
opinion,  it  needs  alteration  and  to  clarify  or  improve  certain  portions 
where  appropriate  procedural  changes  may  be  desired  by  the  Congress. 

With  that  introduction.  Senator,  Mr.  Earl  Pollock  will  discuss  the 
CID  provisions,  title  11. 

[The  prepared  statement  of  Mr.  Millstein  follows.  Testimony  re- 
sumes on  p.  50.] 
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Prepared  Statement  of  Ika  M.  Millstein,  Antitrust  Section's  Delegate  to  the 
House  of  Delegates,  ABA 

My  name  is  Ira  Millstein.  I  am  the  Antitrust  Section's  Delegali^  to  the  House 
of  Delegates  of  the  American  Bar  Association.  I  am  accompanied  today  by  two 
members  of  the  Council  of  the  Antitrust  Section.  Mr.  Allen  Holmes  of  Cleveland, 
Ohio,  and  Mr.  Earl  Pollock  of  Chicago,  Illinois,  and  by  Ms.  Eleanor  Fox  of  New- 
York  City,  who  is  the  Chairperson  of  the  Section  7  (Clayton  Ace)  Committee  of 
the  Antitrust  Section. 

We  are  honored  to  be  here  today  to  present  to  you  the  American  Bar  Associa- 
tion's position  on  S.  1284,  and  we  are  grateful  that  you  have  afforded  us  this 
extended  opportunity  to  present  the  American  Bar  Association's  comments  and 
suggestions. 

Permit  me  briefly  to  recount  the  history  of  the  American  Bar  Association's 
actions  involving  S.  1284.  On  April  7,  1975,  the  Board  of  Governors  of  the  Ameri- 
can Bar  Association  adopted  a  recommendation  presented  by  the  Antitrust  Sec- 
tion concerning  the  parens  patriae  legislation  pending  in  the  House,  tiien  bearing 
the  number  H.R.  38,  now  bearing  the  number  H.R.  8532.  Both  proposals  follow 
the  general  contours  of  Title  IV  of  S.  12SA.  On  May  7,  1975,  Mr.  Walker  B. 
Comegys  of  Boston,  Massachusetts,  presented  the  American  Bar  Association 
position  on  parens  patriae  before  the  Subcommittee  on  Antitrust  and  Monopoly 
of  this  Committee. 

Wo  were  under  the  impression  that  the  version  of  S.  1284  being  considered 
by  the  Subcommittee  on  Antitrust  and  Monopoly  during  the  spring,  was  under- 
going substantial  revision  pursuant  to  many  of  the  comments  ami  criticisms 
which  had  been  received  during  tlie  course  of  the  Subcommittee's  hearings.  We 
were  somewhat  surprised  when  on  July  28,  1975,  the  Subcommittee  made  certain 
significant  additions  to  the  bill  that  had  not  been  a  subject  of  testimony,  and 
forwarded  a  revised  bill  without  recomendation  to  this  Committee.  Thus : 

(A)  Section  40(c)  (1)  of  Title  IV  would  authorize  the  use  of  sampling  or 
statistical  measures  for  determining  damages  in  antitrust  parens  patriae  suits. 
After  hearings  were  closed  and  based  on  no  testimony  of  which  we  are  aware, 
the  Committee  print  made  three  dramatic  additions  to  this  already  dramatic 
proposal  for  aggregating  damages.  First,  it  permitted  stati.stical  and  sampling 
theories  to  be  used  in  private  class  actions  as  well  as  in  parens  patriae  cases; 
second,  it  did  not  limit  such  private  class  action  damage  aggregations  to  the 
Sherman  Act ;  the  provision  apparently  applies  to  actions  under  all  the  antitrust 
law^s ;  third,  the  words  "without  separately  proving  the  fact  or  amount  of  indi- 
vidual injury  *  *  *"  were  added,  thus  apparently  further  changing  age-old 
concepts  of  injury  and  damages.  We  will  today  discuss  these  attempts  to  change 
historic  injury   and  damage  concepts. 

(B)  Sections  1  and  2  of  the  Sherman  Act  have  not  been  amended  in  sub- 
stance since  1890;  yet,  the  July  28th  Subcommittee  print,  ba.sed  on  no  testi- 
mony of  which  we  are  aware,  and  following  the  close  of  hearings,  inserted  the 
first  substantive  change  in  Section  2  of  the  Sherman  Act  in  86  years.  Section 
704  of  the  Committee  print  would  totally  alter  the  offense  of  attempt  or  con- 
spiracy to  monopolize.^  We  will  discuss  this  today. 

Study  also  indicated  that  Title  I,  another  significant  proposal,  had  apparently 
not  heen  fully  considered  during  the  hearings  before  the  Subcommittee.  We  will 
discuss  Title  I  today. 

In  addition  to  the  foregoing,  our  concern  about  the  Subcommittee's  Jidy  28th 
draft  has  heen  heightened  by  the  fact  that  during  the  course  of  the  hearings 
before  the  Subcommittee  the  Assistant  Attorney  General  in  charge  of  the  Anti- 
trust Division  had  indicated  reservations  and  concerns  about,  if  not  actual 
opposition  to,  certain  significant  portions  of  various  titles  of  S.  1284,  and  the 
Subcommittee  tseemed  not  responsive  to  these  concerns.  For  example : 

He  indicated  that  the  Administration  could  support  Title  III  if  the  present 
$100  minimum  penalty  was  retained  ^— and  the  Subcommittee  did  not  respond ; 


1  Wp  bave  been  adviserl  that  Senators  Hart  and  Soott  have  recently  nroposed  certain 
amendments  to  S.  1284  which  have  not  yet  been  acted  upon.  Amonj?"  them  would  be  a 
proposal  to  eliminate  Section  704.  We  shall,  where  appropriate,  comment  on  others  of 
these  proposed  amendments. 

-  Hearings  on  S.  1284  at  602  (Letter  from  Thomas  E.  Kauper  to  Philip  A.  Hart,  July  22, 
1975). 
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he  urged  the  deletion  (in  Title  IV)  of  damages  based  on  injury  to  the  state's 
general  economy  ^— and  again  the  Subcommittee  did  not  respond ;  he  urged  the 
deletion  in  Title  V  of  provisions  requiring  the  court  to  determine  the  purchase 
price  of  aoquired  stock  or  assets  after  consummation  of  the  acquisition,  as  well 
as  the  "hold  separate"  language  during  the  pendency  of  litigation,  and  the 
escrow  of  profits  during  the  litigation.  He  also  requested  in  Title  V  that  the 
Department  of  Justice  have  concurrent  jurisdiction  to  issue  regulations  along 
with  the  FTC ;  and  he  recommended  that  Title  V  deal  directly  with  the  confi- 
dentiality issue,  preserving  confidentiality.  He  suggested  finally  that  tender 
offers  be  treated  in  a  different  manner  than  they  had  been.'  The  Subcommittee 
responded  to  none  of  these  suggestions. 

As  to  Title  VI  he  urged  its  deletion,''  but  Title  VI  was  not  deleted  by  the  Sub- 
committee. Finally  as  to  Title  VII  he  suggested  deletion  of  Sections  702  and 
703,"  and  opposed  the  expansion  of  Robinson-Patman  Act  jurisdiction '  in  Section 
701.  The  Subcommittee  responded  to  none  of  these  suggestions. 

In  all  events,  the  Council  of  our  Section  determined  at  its  August  1975  meet- 
ing to  develop  a  position  on  all  of  S.  1284.  The  Council's  essential  concern  wa.si 
that  the  July  28th  Subcommittee  draft  was  not  simply  a  procedural  reform 
which  largely  codified  existing  law  and  furthered  the  interests  of  fair  procedures. 
It  is  rather  a  proposal  which  could  significantly  revamp  antitrust  substance 
and  distort  fair  procedure  by,  among  other  things:  changing  the  substance  of 
the  Sherman  Act  for  the  first  time  in  86  years  ;  significantly  adding  to  the  powers 
of  the  Department  of  Justice ;  impeding  legitimate  merger  and  acquisition  activ- 
ity ;  and  expanding  and  revising  injury  and  damage  concepts  in  apparently 
revolutionary  ways. 

The  persons  appearing  before  you  today  drafted,  in  August  1975,  a  position  on 
S.  128-4  and  presented  it  to  the  Council  of  the  Antitrust  Law  Section,  which 
modified  and  tlien  adopted  it.  The  Section's  recommendations  were  considered 
and  approved  by  the  Board  of  Governors  of  the  American  Bar  Association  at  its 
meeting  on  October  16  and  17,  1975.  The  Council's  action  was  published  in  a  news- 
letter to  the  over  9,000  members  of  the  Section. 

I  would  appreciate  the  American  Bar  Association's  position  being  made  part 
of  this  record  and  request  it  be  considered  by  this  Committee  in  its  deliberations 
on  S.  1284.  I  understand  that  the  ABA's  Washington  office  distributed  these 
resolutions  earlier  to  members  of  this  Committee. 

Additionally,  in  Section  201(d)  of  Title  II,  after  the  Subcommittee's  hearings 
were  closed,  the  Department  of  Justice  was  authorized  to  use  the  civil  investi- 
gative demand  not  only  for  its  traditional  antitrust  investigations  but  also  to 
obtain  "any  information,  relevant  to  a  *  *  *  federal  administrative  or  regula- 
tory agency  proceeding."  This  seems  to  be  a  vast  new  expansion  of  Department 
of  Justice  authority  to  discovery  in  all  Federal  agency  proceedings.  This  change 
was  apparently  made  because  the  original  language  of  S.  1284  was  obscure  in 
its  intendment  to  accomplish  such  an  objective.*  Through  inadvertence,  the  ABA 
Resolution  does  not  deal  with  this  problem.  We  would  nevertheless  like  today 
to  present  the  views  of  the  four  of  us  on  this  subject. 

We  will  hereafter  divide  the  task  of  elaborating  on  the  various  titles  as 
follows : 

Mr.  Pollock  will  discuss  Title  II;  Mr.  Holmes,  Title  IV,  Ms.  Fox,  Title  V; 
and  I  will  then  discuss,  time  remaining.  Titles  I,  III,  VI  and  VII. 

The  purpose  of  our  presentations — which  elaborate  upon  the  American  Bar 
Association  Resolutions  and  Report  now  placed  in  the  record — is  this :  The  Com- 
mittee will  note  that  the  ABA  position  is  not  one  of  flat  opposition  to  S.  1284.  It 
recognizes  Congress'  concern  with  procedural  areas  which  may  warrant  change. 
But,  the  matters  which  are  being  dealt  with  in  S.  1284  are  for  the  most  part 
legally  technical,  hence  the  criticisms  and  comments  which  we  have  on  S.  1284 
must  be  legally  technical.  S.  1284  is  a  closely  drafted  lawyer's  bill — it  is  not 
simple  policy  at  all.  Frequently  it  has  been  difficult  to  discern  just  what  is  in- 


3  Hearinjrs  on  S.  1284  at  94. 
*  Hearings  on  S.  1284  at  97-99. 
=  Hearings  on  S.  12S4  at  100-102. 

8  Hearings  on  S.  1284  at  102-103.  .    „     ^ 

■  Hearings  on  S.  1284  at  1109-1110   (Letter  from  Thomas  E.  Kauper  to  Philip  A.  Hart, 
Julv  7,  197.5). 

8  See  Hearings  on  S.  1284  at  444. 
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tended.  "We  therefore  seek  to  use  this  opportunity  to  attempt  to  explain  what 
may  appear  as  shorthand  in  the  American  Bar  Association  report  itself,  to  make 
certain  additional  comments,  and  to  make  ourselves  available  for  questioning 
by  this  Committee  and  its  staff.  We  believe  that  based  upon  our  testimony  today, 
constructive  changes  can  be  made  in  S.  1284  to  alter  it  where  in  our  opinion  it 
needs  alteration,  and  to  clarify  or  improve  certain  portions  where  appropriate 
procedural  change  may  be  desired  by  the  Congress. 

TITLE  I 

To  us,  Title  I  is  an  enigma.  An  enigma  because  it  proposes  numerous  substan- 
tive findings  about  competition  in  what  is  represented  as  a  bill  to  improve  anti- 
trust procedures.  There  is  no  apparent  connection  between  most  of  the  substan- 
tive findings  proposed  and  the  procedural  provisions  of  S.  1284.  We  question  why 
it  is  necessary  to  include  highly  disputed  substantive  findings  in  Title  I,  which 
findings  might  fundamentally  alter  antitrust  law  as  we  have  known  it  since  the 
Sherman  Act  was  passed  in  1890." 

The  fact  is  that  these  findings  are  based  upon  no  recognized  consensus  of 
opinion  among  economists,  but  rather,  as  the  FTC  has  just  recently  stated,  deal 
with  a  subject  (concentration)  on  which  there  is  "great  uncertainty  and 
disagreement."  ^° 

Section  10.3(2)  of  S.  1284  declares  that  the  Congress  finds  that  the  decline  of 
competition  in  industries  in  which  "oligopoly  .  .  .  power"  exists,  "have  contribu- 
ted significantly  to  unemployment,  inflation,  inefficiency,  imderutilization  of  eco- 
nomic capacity,  a  reduction  in  exports,  and  an  adverse  effect  on  the  balance  of 
payments."  Fiirther  in  subsection  (3)  of  section  103,  increased  concentration  is 
termed  an  important  factor  "in  the  ineffectiveness  of  monetary  and  fiscal  poli- 
cies in  reducing  the  high  rates  of  inflation  and  unemployment."  And  again,  in 
subsections  (5)  and  (6)  of  section  103,  "excessive  concentration"  is  labelled  as 
anti-competitive,  and  a  finding  states  that  a  reduction  in  "*  *  *  oligopoly  power 
in  the  economy  can  contribute  significantly  to  reducing  prices,  unemployment, 
and  inflation,  "and  to  preservation  of  our  democratic  institutions  and  personal 
freedoms." 

What  is  absent  from  these  proposed  findings  is  any  mention  of  the  basic  goals 
of  the  antitrust  laws  as  they  were  established  by  Congress  and  as  they  have 
been  interpreted  throughout  this  century.  I  am  referring,  of  course,  to  the 
behavioral  proscriptions  of  the  antitrust  laws.  Section  1  of  the  Sherman  Act  does 
not  prohibit  concentration,  it  prohibits  agi-eements  in  restraint  of  trade.  Section 
2  of  the  Sherman  Act  does  not  prohibit  bigness  alone,  or  concentration,  it  pro- 
hibits acts  of  monopolization  and  attempts  to  monopolize  in  restraint  of  trade. 
The  Clayton  Act  similarly  proscribes  behavioral  practices  such  as  tying  arrange- 
ments, exclusive  dealing  arrangements,  interlocking  directorates  and  agreements 
for  the  acquisition  of  stock  or  assets  which  may  substantially  lessen  competition 
in  any  line  of  commerce." 

The  thrust  of  our  antitrust  laws  has  been  to  proscribe  certain  kinds  of  busi- 
ness behavior,  and  to  promote  a  certain  kind  of  performance — competition  lead- 
ing to  an  increased  quality  and  value  of  goods  and  services. 

We  are  frankly  concerned  that  the  proposed  findings  in  Title  I  might  unwit- 
tingly turn  antitrust  law  from  a  behavioral  and  performance  orientation,  to 
mechanical  "structural"  standards  for  judging  competitiveness ;  that  antitrust 
enforcers  and  courts  might  take  the  findings  as  a  cue  to  eliminate  the  arduous 
but  necessary  quest  for  behavioral  and  performance  evidence,  and  substitute 
instead  conclusions  as  to  the  state  of  competition  based  on  the  number 
of  companies  in  a  "market."  Our  concern  is  not  based  on  any  iinwillingness  to 
await  proof  that  such  structural  tests  properly  can  be  employed  to  preserve  and 
protect  a  free  market  economy  from  anticompetitive  restraints.  Quite  the  con- 


B  We  recognize  that  the  Hart-Scott  proposed  amendments  in  some  respects  alter  Title 
I's  impact  and  hence  move  in  a  constructive  direction.  They  are  not,  however,  snfBcient  to 
eliminate  the  objection  to  including  in  a  procedural  bill  controverted  findings  on  concen- 
tration. 

10  FTC,  Bureau  of  Economics  StafE  Memorandum.  1974  Form  LB  Revision  10  (July 
1075),  citins  Industrial  Concentration:  The  New  Learning  (H.  Goldschmid,  H.  M.  Mann, 
and  .T.  F.  Weston,  eds.   1974)    (hereinafter  cited  as  Industrial  Concentration). 

11  Cf.  recent  exchange  of  correspondence  between  the  Department  of  Justice  and  Congress- 
man Wright  Patman  regarding  the  legality  of  a  foreign  joint  venture  acquisition  of  the 
Franklin  National  Bank.  BNA,  751  Antitrust  &  Trade  Regulation  Reporter,  at  E-1  et  seq. 
(Feb.  17,  1976). 
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trary,  we  are  concerned  precisely  because  the  available  evidence  simply  does 
not  "appear  to  bear  out  the  conclusions  that  inefficiency,  high  inflation,  hish  un- 
employment, excels  capacity  and  tlie  like  are  demonstrably  linked  with  the 
decree  of  concentration. 

Consider  the  issue  of  a  relationship  between  inflation  and  concentration.  It 
has  been  exhaustivelv  analyzed.  You  will  find  those  who  will  assert  that  con- 
centration leads  to  inflation.  But  I  believe  the  evidence  suggests  no  such  relation- 
ship This  was  the  finding  of  Professor  Ralph  Beals  of  Amherst  in  a  study  pre- 
pared for  the  Council  on  Wage  and  Price  Stability  last  June.  Professor  Beals 
found :  "For  most  of  the  past  20  years  average  BLS  wholesale  prices  in  the  con- 
centrated industries  have  risen  less  rapidly  than  prices  in  the  unconcentrated  in- 
(lu.su-ies."  "  The  same  conclusions  have  been  reached  by  Professors  Weston  and 
Lustgarten  and  others." 

I   believe  the  statement  by  Professor  Edwards   of  Columbia   University  is 
apropos  the  entire  question  of  the  worthiness  of  the  proposed  Title  I  findings, 
and  in  particular  the  inflation-concentration  issue.  Parenthetically,  Professor 
Edwards'  statement  is  contained  in  a  current  economics  best-seller— if  such  can 
be  imagined— entitled  "Industrial  Concentration :  The  New  Learning".  It  is  a 
compendium  of  papers  which  were  presented,  and  of  discussions  which  were  tran- 
scribed, at  the  Columbia  Law  School  Conference  on  Industrial  Concentration  held 
in  Airlie  House  in  March  1974.  It  was  attended  by  economists  of  all  persuasions, 
as  well  as  members  of  Congress,  businessmen  and  lawyers.  I  believe  it  is  fair  to 
state  that  its  primary  conclusion  was  that  the  issues  raised  by  concentration 
merit  a  great  deal  of  continued  study,  but  that  no  recognized  consensus  exists 
that  concentration  is  responsible  for  all  the  untoward  results  identified  in  Title  I. 
Getting  back  to  Professor  Edwards'  view  on  the  inflation  question,  he  stated, 
"The  emotional  aura  surrounding  the  concentration-inflation  debate  is  such  that 
quick  legislative  action  in  this  area  is  not  inconceivable.  This  would,  in  my 
opinion,  be  both  premature  and  unwise.  We  possess  neither  sound  theoretical 
reasons  nor  even  remotely  convincing  empirical  evidence  to  justify  such  action."  " 
Let  us  also  consider,  for  a  moment,  the  asserted  relationship  between  con- 
centration and  inefficiency.  I  believe  the  evidence  supports  no  such  relationship, 
but  rather  suggests  that  concentration  evolves  as  a  result  of  the  development 
of  methods  of  production,  methods  of  organization,  and  methods  of  manage- 
ment which  are  more  efUcient,  and  which  can  be  exploited  as  a  function  of  larger 
size.  Thus,  Professor  Harold  Demsetz  has  shown  that  the  findings  in  some  studies 
of  a  weak  relationship  between  concentration  and  high  profits  can  be  explained 
by  the  greater  eflSciencies  of  the  relatively  larger  firms  in  the  concentrated  in- 
dustries." In  other  words,  concentration  and  profits  may  well  reflect  socially 
desirable  economies  and  efficiencies.  In  all  events,  as  the  editors  of  the  Columbia 
Conference  materials  concluded :  "The  issue  is  far  from  resolved  and  presents 
continued  research  challenges."  ^' 

The  FTC  input  on  the  structure-behavior  debate  is  noteworthy  at  this  junc- 
ture. FTC  economists,  such  as  Michael  Mann,  Willard  Mueller,  and  F.  M.  Scherer 
have  been  among  the  proponents  of  a  deconceutration  policy.  Yet  the  FTC 
Bureau  of  Economics  backed  away  from  categoricals  in  commenting  on  the 
issue.  The  Bureau  has  stated  that  the  existence  of  positive  relationships  be- 
tween concentration  and  economic  performance  was  subject  to  "great  uncer- 


"  R.  E.  Beals,  Concentrated  Industries,  Administered  Prices  and  Inflation:  A  Survey  of 
Recent  Empirical  Research  i-11  (.Tune  17,  197.5). 

13  ,T.  F.  Weston  and  S.  H.  Lustgarten,  Concentration  and  Wafre-Price  Changes,  printed 
in  Industrial  Concentration,  supra  at  330  ("there  is  no  relationsliip  Iwtween  concentration 
and  either  wage  levels  or  price  levels  or  changes  in  wage  levels  or  changes  in  price  levels 
over  time").  See  also  S.  H.  Lustgarten,  Industrial  Concentration  and  Inflation  (American 
Enterprise  Institute  1974)  ;  Statement  by  Dean  Lowell  C.  Smith  in  Hearings  on  S.  llfiT 
before  the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Senate  Committee  on  the 
Judiciary,  93rd  Cong.,  1st  Sess.  (Mar.  27,  1973). 

"  P.  R.  Edwards,  Concentration,  Monopoly  and  Industrial  Performance,  One  Man  s 
Assessment,  printed  in  Industrial  Concentration,  supra  at  434—35. 

15  H.  Demsetz,  The  Market  Concentration  Doctrine:  An  Examination  of  Evidence  and  a 
Discussion  of  Policy  (AEI-Hoover  Policy  Studies  1973)  :  H.  Demsetz,  Industry  Structure. 
Market  Rivalry,  and  Public  Policy,  16  J.  L.  Econ.  1  (1973)  ;  H.  Demsetz,  Tiro  Systems  of 
Belief  About  Monopoly,  printed  in  Industrial  Concentration,  supra. 

18  Industrial  Concentration,  supra  at  163.  Indeed,  as  early  as  1969,  a  Presidential  Task 
Force  on  Productivity  and  Competition  found  that  "the  correlation  between  concentration 
profitability  is  weak,  and  many  factors  besides  the  number  of  firms  in  a  market  appear  to 
be  relevant  to  the  competitiveness  of  their  behavior."  President's  Task  Force  Report  on 
Productivity   and   Competition,    Cong.   Rec.    S.   6472    (June  16,   1969). 
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tainty  and  disagreement",  and  that  "a  thorough  understanding  of  the  postulated 
relationships,  including  knowledge  of  their  possible  non-existence  if  that  is  the 
case,  is  vital  to  the  well-informed  formulation  and  implementation  of  antitrust 
policy  *  *  *." " 

Perhaps  it's  been  said  best  by  Wesley  Liebeler,  former  Director  of  Policy 
Planning  at  the  FTC  and  currently  a  professor  of  law  at  UCLA.  In  his  Office's 
1976  Budget  Overview  for  the  FTC,  the  point  was  made  that  the  weak  evidence 
of  a  relationship  between  concentration  and  profits  isn't  the  crux  of  the  fallacy 
in  the  market  concentration  doctrine.  What  is  more  important  is  that  using 
concentration  as  a  standard  to  measure  competition  overlooks  what  is  the 
relevant  question — whether  or  not  there  is  collusion  : 

"As  is  the  case  in  many  areas  of  economic  analysis,  a  simple  statement 
of  the  basic  theory  raises  questions  that  might  otherwise  have  gone  un- 
asked or  focuses  attention  on  matters  that  might  otherwise  have  gone  un- 
noticed. The  first  point  clarified  by  *  *  *  articulation  of  the  theory  by 
which  observed  correlations  between  concentration  and  profits  are  sought 
to  be  explained,  is  that  neither  profits  nor  concentration  are  the  problem. 
The  problem  is  collusion. 

"While  this  might  be  thought  to  be  obvious,  there  is  a  tendency  for  the 

proxy  (concentration  and  profits  in  this  case)  which  economists  use  to  seek 

the  underlying  problem  (collusion),  gradually  to  become  thought  of  as  the 

problem  itself."  ^^ 

Professor  Liebeler  then  stressed  that  rational  antitrust  policy  planning  should 

focus  on  collusion,  not  concentration. 

"For  if  concentration  results  from  productive  efficiency,  deconcentration 
will  cause  productive  inefficiency.  And  production  inefficiency  will  likely 
cause  higher  prices  to  consumers  *  *  *.  It  is  hard  to  see  why  deconcentra- 
tion of  an  industry  is  sensible  if  the  result  is  inefficiency  and  higher  prices 
to  consumers."  ^® 
Thus,  were  the  findings  on  concentration  contained  in  proposed  Title  I  to 
become  implanted  in  antitrust  law,  this  Congress  might  well  be  initiating  a  step 
which  could  throw  the  baby  out  with  the  bath  water.  According  to  our  best 
economic  advice,  blanket  condemnation  of  concentration  will  not  discriminate 
in  striking  at  non-collusive  efficient  industries  along  with  what  may  be  more 
appropriate  antitrust  targets. 

If  anything,  the  studies  and  learning  seem  to  point  to  keeping  the  focus  of 
antitrust  law  where  it  has  been — on  behavior  and  performance — at  least  until 
such  time  as  some  kind  of  economic  consensus  emerges  which  is  absent  now. 

AVe  submit  that  present  antitrust  law  is  well  equipped  to  deal  with  the  real 
problems — behavior  and  performance.  To  substitute  vague  proxies,  such  as 
concentration  ratios  (the  measurement  of  which  is  subject  to  a  debate  of  its 
own)  for  time-tested  and  common  sense  behavioral  standards  of  price  fixing, 
boycots,  tie-ins,  monopoly,  and  the  like,  is  a  monumental  change  in  antitrust 
philosophy  which  ought  to  be  based  on  a  good  deal  more  evidence  than  is  pres- 
ently available. 

Finally,  it  would  be  quite  dangerous  to  assume  that  the  novel  proposed  find- 
ings in  Title  I,  if  enacted,  M'ould  be  ignored  as  so  much  surplusage  by  the  anti- 
trust enforcement  agencies,  by  other  regulatory  agencies,  and  by  the  courts. 
The  courts,  for  example,  have  long  refused  to  allow  Congress  the  luxury  of  a 
meaningless  act.  Policy  declarations  such  as  those  contained  in  proposed  Title  I 
have  been  used  by  courts  in  deciding  cases,'^  and  no  doubt  also  by  regulatory 
agencies  in  determining  upon  policies  which  are  consistent  with  formalized 
national  goals  and  which  are  likely  to  win  congressional  support. 


"FTC,  Bureau  of  Economics  Staff  Memorandum,  1974  Form  LB  Revision  10  (.lulv 
1975). 

18 1976  Budget  Overview,  prepared  by  the  Federal  Trade  Commission  Office  of  Policv 
Planning  and  Evaluation,  printed  In  BNA,  692  Antitrust  d-  Trade  Regulation  Reporter  at 
E-4   (Dec.  10,  1974). 

19  Thid. 

^oFor  a  recent  example,  see  Gornincj  Glass  Worlcs  v.  Brennan,  417  U.S.  1S8,  196  1(1974) 
("Congress  included  in  the  Act's  statement  of  purpose  a  finding  that  'the  existence  *  *  * 
of  wage  differentials  based  on  sex  *  *  *  depresses  wages  and  living  standards  for 
employees  necessary  for  their  health  and  efficiency"). 
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TITLE  III^ 

Title  III  of  S.  1284  proposes  amendments  to  the  Federal  Trade  Commission 
Act  relating  to  the  enforceability  of  Federal  Trade  Commission  subpoenas  and 
orders  to  tile  annual  or  special  reports,  and  the  circumstances  under  which  a 
Conmiission  respondent  may  challenge  such  process.  Although  it  has  been  stated 
that  Title  III  merely  codifies  existing  case  law  regarding  the  enforceability  of, 
and  defenses  to,  Commission  compulsory  process,  these  porvisions  would  in  fact 
alter  existing  law  by  limiting  a  respondent's  ability  to  challenge  in  good  faith 
the  lawfulness  of  such  subpenas  and  orders. 

To  begin  with,  proposed  Section  301(a)  would  amend  Section  10  of  the  Federal 
Trade  Commission  Act  by  increasing  the  civil  penalties  for  failure  to  file  an 
annual  or  special  report  or  to  obey  a  Commission  subpoena  from  the  present 
?100  per  day  commencing  thirty  days  after  notice  of  default  to  a  $1,000  to  $5,000 
mandatorj'  daily  penalty  commencing  fifteen  days  after  such  notice.  While  an 
increase  in  the  daily  forfeiture  penalty  may  be  appropriate  to  adjust  for  the 
impact  of  inflation,  the  combined  effect  of  simultaneously  increasing  the  daily 
penalty  and  cuting  in  half  the  time  period  before  such  penalties  start  accruing 
makes  it  highly  likely  that  a  Commission  respondent  will  not  obtain  a  court 
hearing  before  substantial,  even  crippling,  daily  penalties  have  already  accrued 
which  cannot  thereafter  be  reduced  or  eliminated  by  the  court. 

If  penalties  are  to  be  increased,  therefore,  it  is  essential  that  the  court  be 
allowed  discjetion  to  reduce  the  daily  penalty  below  the  $1,000  minimum  to  avoid 
serious  potential  injustice.  A  court  should  not  be  required  to  impose  significant 
monetary  penalties  before  it  can  consider  whether  penalties  should  be  stayed 
while  agency  process  is  challenged. 

But  the  revisions  in  Title  III  go  even  further.  Title  III  would  create  a  rigid 
three  part  test  forbidding  a  stay  of  such  penalties  unless  the  respondent  could 
demonstrate  (i)  a  substantial  probability  of  success  on  the  merits;  (ii)  irre- 
parable harm  unless  the  penalties  are  stayed;  and  (iii)  equities  clearly  favoring 
a  stay.  This  multi-faceted  standard — which  would  be  more  difficult  to  meet 
than  even  the  "reasonable  probability  of  eventual  success"  standard  which  must 
be  shown  by  a  party  seeking  a  preliminary  injunction — is  a  severe  deviation  from 
the  existing  case  law  standard  for  staying  such  penalties.  As  established  by  the 
Supreme  Court,  civil  penalties  for  failing  to  comply  with  FTC  compulsory 
process  may  be  stayed  if  the  judicial  challenge  is  being  made  in  "good  faith."  ^ 

This  present  judicial  standard  is  based  upon  due  process  principles  and  can- 
not be  lightly  disregarded.  As  the  Supreme  Court  stated  in  one  of  a  long  line 
of  cases  that  commenced  in  1908  : 

"[T]he  right  to  a  judicial  review  must  be  substantial,  adequate,  and 
safely  available ;  but  that  right  is  merely  nominal  and  illusory  if  the  party 
to  be  affected  can  appeal  to  the  courts  only  at  the  risk  of  having  to  pay 
penalties  so  great  that  it  is  better  to  yield  to  orders  of  uncertain  legality 
rather  than  to  ask  for  the  protection  of  the  law."  ^ 


^  We  recognize  that  Senator  Magnuson  has  recently  requested  that  this  Committee 
fonform  the  provisions  of  Title  III  to  S.  642.  Should  this  be  done,  our  comments  herein 
would  remain  applicable,  since  it  would  not  appear  that  there  are  substantive  differences 
between  the  two. 

-^  St.  Regis  Paper  Go.  v.  United  States,  368  U.S.  201,  226-27  (1961)  ;  Oklahoma  Operat- 
in<j  Co.  V.  Love,  2,52  U.S.  331,  338  (1920).  See  also  Genuine  Parts  Co.  v.  FTC,  445  F.2d 
1.DS2,  1394  (5th  Cir.  1971). 

There  seems  to  be  confusion  surrounding  the  intent  of  Title  III  which  we  submit  has 
been  created  by  the  Federal  Trade  Commission  and  the  Administration.  The  Commission 
in  its  testimony  on  Title  III  stated  that  the  stay  standard  was  designed  to  adopt  the 
.general  preliminary  injunction  standard  of  the  Petroleum  Jokers  case  (that  is.  prob- 
.-ibility  of  success  and  irreparable  harm),  thus  limiting  the  "good  faith"  stay  standard. 
Subsequently,  however,  the  Administration  submitted  a  letter  to  Senator  Hart  (n.  6fi2 
of  Henrings).  to  make  clear  that  regardless  of  the  actual  language  of  Title  III.  its 
intent  was  not  to  adopt  a  new  FTC  subpoena  standard,  but  rather  to  "merely  codify  deci- 
sional law."'  The  FTC  then  made  a  further  submission  (p.  664  of  Hearings)  in  an  effort 
to  resolve  this  inconsistency,  stating,  somewhat  curiously,  that  the  Title  III  standard  would 
vot  limit  the  "good  faith"  standard  because:  "A  good  faith  defense  should  have  a  sub- 
stantial probability  of  ultimate  success  on  the  merits." 

^^Waflleii  Sovthern  Rniljcay  Co.  v.  Georqia,  234  U.S.  651,  661  (1915).  Accord,  fit.  Regis 
Paper  Go.  v.  United  States,  supra:  Natural  Gas  Pipeline  Co.  v.  Slatterp,  302  U.S.  300, 
310  (1937)  :  Ol-lahoma  OperatUui  Co.  v.  Love,  supra:  St.  Louis.  Iron  Mt.  &  &o.  Ry.  Co.  v. 
Williams,  251  U.S.  63  (1919)  ;  Ex  parte  Young,  209  U.S.  123   (190S). 
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In  our  opinion  the  applicable  authorities  hold  that  penalty  statutes,  such  as 
that  proposed  in  Title  III,  can  pass  constitutional  muster  only  if  the  person 
subject  to  the  cumulative  penalty  can  in  good  faith  seek  a  prompt  judicial  deter- 
mination of  the  validity  of  the  agency  action,  during  which  time  the  accrual 
of  penalties  is  stayed. 

Thus,  because  Title  III  would  mandate  the  accumulation  of  non-discretionary, 
severe  monetary  penalties  during  the  pendency  of  a  good  faith  judicial  challenge 
to  FTC  process,  and  would  also  impose  upon  those  seeking  to  stay  such  penalties 
an  unduly  strict  burden  of  proof,  we  believe  this  portion  of  S.  1284  is  of  doubtful 
constitutionality. 

Consider  this  example.  A  Commission  subpoena  or  special  order  is  directed  at 
a  small  company  or  an  individual  who  is  not  even  the  target  of  the  Commission 
investigation,  and  such  respondent  believes  in  good  faith  that  the  process  im- 
poses an  undue  burden  or  asks  for  documents  irrelevant  to  the  investigation. 
Immediately  upon  service  of  a  notice  of  default,  this  respondent  seeks  a  judicial 
test  of  the  legality  of  the  Commission  process,  and  a  stay  of  the  daily  accumu- 
lation of  penalties  so  it  can  challenge  the  process  without  debilitating  penalties 
overhanging  the  court  test.  In  view  of  increasingly  heavy  court  calendars,  as- 
sume that  a  court  does  not  even  hear  and  decide  the  merits  of  the  stay  applica- 
tion luitil  40  days  after  the  fifteen  day  period  has  run— a  rather  optimistic 
estimate  today — this  small  company  or  individual  will  be  automatically  liable  for 
at  least  $40,000  as  the  cost  of  entrance  to  the  courthouse — even  if  the  respondent 
ultimately  succeeds  on  the  merits  of  the  lawsuit.  Moreover,  in  view  of  the  unduly 
strict  burden  of  proof  Title  III  would  create,  it  is  likely  that  the  respondent 
could  challenge  the  legality  of  the  agency  process  only  at  the  peril  of  staggering 
penalties  accumulating  daily  during  the  course  of  the  court  test. 

We  believe  Title  III  deviates  from  existing  case  law  in  still  another  important 
respect,  which  is  not  explicitly  covered  in  the  ABA  Resolutions  and  Report.  We 
believe  it  fair  to  deal  with  it  today  because  it  is  another  instance  where  Title  III 
does  not  codify  existing  law.  The  courts  have  increasingly  acknowledged  the 
right  of  a  party  adversely  affected  by  an  administrative  order  to  seek  a  judicial 
test  of  the  validity  of  that  order  prior  to  institution  of  an  enforcement  proceed- 
ing by  the  agency.  In  fact,  less  than  thirty  days  ago  the  Court  of  Ai)peals  for 
the  Third  Circuit  in  A.  O.  Smith  Corporation  v.  F7'C  decided  that  a  respondent 
to  a  Federal  Trade  Commission  special  report  order  had  a  right  to  commence 
a  suit  challenging  the  legality  of  the  order  prior  to  the  Connnission's  service 
of  a  notice  of  default  and  prior  to  the  commencement  of  an  enforcement  action 
by  the  Commission.  In  doing  so,  the  Third  Circuit  confirmed  the  principles  of 
pre-enforcement  review  enunciated  by  the  Supreme  Court  ten  years  ago  in  the 
At>t)Ott  Laboratories  trilogy,^*  to  the  effect  that  a  court  should  have  discretion 
to  accept  or  reject  a  pre-enforcement  suit  depending  upon  the  kind  of  inquiry 
involved,  the  numerosity  of  parties  and  other  considerations  which  may  indicate 
that  such  a  suit  is  the  most  efficient  way  of  resolving  the  entire  controversy. 
Rather  than  codifying  case  law,  therefore,  Title  III  would  overrule  the  Third 
Circuit's  decision  by  prohibiting  such  a  suit  until  after  the  service  of  a  notice 
of  default,  and  would  retard  the  development  in  the  courts  of  this  area  of 
administrative  law,  without  publicly  examining  the  many  policy  and  legal  con- 
siderations which  the  courts  have  been  attempting  to  take  into  account. 

Finally.  Title  III^ — perhaps  inadvertently — limits  the  circumstances  under 
which  a  Commission  subpoena  or  order  could  be  enjoined  on  the  merits  to  only 
two  of  the  three  due  process  grounds  enunciated  by  the  Supreme  Court.  The  bill 
would  authorize  an  injuction  if  it  is  shown  that  compliance  would  be  "unduly 
burdensome"  or  that  the  information  sought  "is  not  reasonably  relevant  to  the 
inquiry  being  conducted."  The  bill  fails  to  airthorize  an  injunction  on  a  showing 
that  the  inquiry  is  not  within  the  authority  of  the  agency.  Because  we  believe 
there  are  unequivocal  Supreme  Court  rulings  that  Commission  compulsory 
process  is  unconstitutional  under  such  circumstances,^  revision  is  essential  to 
correct  this  deficiency. 


^*Ahhott  Lahornfnrien  v.  Gnrrhipr.  ?,R7  U.S.  13fi  (19fi7>  :  Toilet  Gnnrlx  Ass'n  v.  Gardner, 
.SS7  TT.S    ].5R  (IflfiT)  :  Gardner  v.  ToPet  Goods  Ass'n.  ?1S7  U.S.  167  (1967). 

ss'.crfP,  e.o..  United  Sltates  v.  Morton  Fialt  Co..  '.S.'',8  U.S.  6.32,  652  (1950)  ;  OTclnhoma 
Press  PuWshing  Co.  V.  Wallino,  327  U.S.  186,  209  (1946). 
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TITLES  VI  AND  VII 

Title  VII  contains  various  miscellaneous  provisions.  Some  of  these  revisions 
viould  be  duplicative  of  existing  law,  as  the  Department  of  Justice  has  pointed 
out.  Other  parts  of  Title  VII  we  believe  would  create  problems  with  the  effi- 
cient enforcement  of  the  antitrust  laws. 

But  surely  the  most  drastic  substantive  revision  of  the  antitrust  laws  would 
have  been  Section  704,  which  would  have  eliminated,  in  cases  involving  attempts 
to  monopolize,  the  requirements  of  a  showing  of  a  dangerous  probability  of 
achieving  a  monopoly,  and  proof  of  a  rele^'ant  product  and  geographic  market. 
We  understand  that  Senators  Hart  and  Scott  have  suggested  elimination  of  Sec- 
tion 704  from  the  bill.  We  enthusiastically  endorse  that  suggestion. 

Wo  also  enthusiastically  support  Senators  Hart  and  Scott  in  suggesting  the 
elimination  from  S.  12S4  of  that  part  of  Title  VI  which  would  make  a  plea  of 
nolo  contendere  in  an  antitrust  criminal  proceeding  admissible  as  prima  facie 
evidence  in  subsequent  private  treble  damage  cases. 

Section  701  of  Title  VII  would  extend  the  jurisdictional  reach  of  the  Robinson- 
Patman  Act  and  Section  3  of  the  Clayton  Act  to  activities  which  affect  interstate 
commerce  without  actually  being  in  the  flow  of  such  commerce.  In  addition,  this 
provision  would  expand  the  applicability  of  Section  7  of  the  Clayton  Act  to  cor- 
porations whose  activities  only  affect  interstate  commerce.  We  believe^that  these 
changes,  which  would  overrule  two  recent  Supreme  Court  decisions,'"  are  both 
unnecessary  and  inappropriate.  The  Robinson-Patman  Act  has  been  the  subject 
of,  extensive  criticism,  and  sweeping  changes  to  limit  the  scope  of  or  even  to 
repeal,  this  statute,  are  being  proposed.  Indeed,  one  of  the  leading  opponents  of 
the  Robinson-Patman  Act  is  the  Department  of  Justice,  which  has  expressed  its 
opposition  to  any  expansion  of  its  jurisdictional  scope.''  At  this  time,  therefore, 
it  would  seem  particularly  inappropriate  to  expand  the  jurisdictional  reach  of 
the  Robinson-Patman  Act  until  Congress  has  undertaken  a  thorough  re-evalu- 
ation of  its  substantive  provisions. 

Furthermore,  there  is  simply  no  need  for  expanding  the  jurisdictional  scope  of 
Sections  3  and  7  of  the  Clayton  Act  at  a  time  when  vigorous  antitrust  enforce- 
ment programs  are  being  undertaken  in  a  large  number  of  the  states — with  the 
active  encouragement  of  the  federal  enforcement  agencies — to  deal  with  local 
restraints  on  a  local  level.  Moreover,  there  has  been  no  indication  from  the  case 
law  that  the  commerce  limitations  have  created  any  enforcement  problems.  The 
effect  of  Section  701  would  be  to  transfer  to  the  federal  courts— already  heavily 
overburdened— a  large  number  of  local  disputes  that  more  appropriately  belong 
in  the  state  courts. 

Section  702  of  Title  VII  would  authorize  a  federal  district  court  to  provide 
expedited  handling  in  any  antitrust  case — government  or  private — if  it  desig- 
nates the  case  as  "complex."  Thus,  any  private  plaintiff  seeking  recovery  for  a 
private  wrong  might  have  his  case  expedited  even  though  no  significant  economic 
or  social  questions  may  be  involved,  and  no  other  reason  exists  for  providing  pri- 
ority in  our  crowded  courts.  As  long  as  the  plaintiff  can  demonstrate  that  its  case 
is  "complex"  (which  is  undefined),  vindication  of  its  private  interest  in  seeking 
treble  damages  may  be  expedited  at  the  expense  of  important  public  and  private 
interests  in  other  areas  of  the  law. 

Section  702  would  also  authorize  district  courts  to  appoint  "special  masters, 
economic  experts,  and  other  personnel"  to  assist  the  court  in  the  trial  of  a  com- 
plex antitrust  case.  But  we  believe  district  courts  already  have  the  authority  to 
appoint  masters  and  experts.^  and  for  this  reason  the  Department  of  Justice 
has  recognized  that  Section  702  is  unnecessary.""  Moreover,  provisions  in  Section 
702  authorizing  trial  use  of  such  personnel  as  both  witnesses  and  assistant  judges 
raises  disturbing  ethical  and  legal,  let  alone  constitutional,  questions. 


"^Gulf  Oil  Corp.  V.  Copp  Paving  Co.,  419  U.S.  186  (1974)  rRobinson-Patman  Act); 
T'nitPd  states  v.  American  Maintenance  Industries,  45  L.  Ed.  2d  177  (1975)  (Section  7, 
Clavton  Act).  _  .     ^,  .,.      .     tt     . 

-•' Hparings  on  S.  12S4  at  1109-10  (Letter  from  Thomas  E.  Kauper  to  Phihp  A.  Hart, 
July  7.  1975).  „  „  „, 

28.S'ee,  e.g..  Rule  5.^.  F.R.C.P.  ;  Manual  for  Complex  Litigation  %  .j.21. 

=9  Hearings  on  S.  12S4  at  102. 
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Section  703,  which  would  authorize  dismissal  of  cases  where  foreign  law 
prohibits  discovery,  suffers  from  the  same  infirmities  as  Section  702.  Federal 
Courts  already  possess  ample  authority  under  Rule  37  of  the  Federal  Rules  of 
Civil  Procedure  to  deal  with  a  failure  to  produce  evidence,  and  the  Department 
of  Justice  opposes  Section  703  on  this  ground.^  But  most  importantly,  Section  703 
could  have  substantial  adverse  international  implications,  and  may  even  be 
unconstitutional  if  it  conflicts  with  the  foreign  policy  of  the  United  States  or 
violates  international  law. 

Finally,  we  believe  that  Section  705,  which  would  require  an  award  of  at- 
torneys' fees  in  pirvate  injunction  cases  where  the  plaintiff  "substantially 
prevails,"  should  be  revised  to  permit  such  an  award  in  the  discretion  of  the 
court.  Because  of  the  wide  variety  of  factual  situations  which  may  be  presented, 
we  believe  that  a  mandatory  requirement  would  be  inappropriate. 

Senator  Hruska.  We  have  been  joined  by  several  members  of  the 
Judiciary  Committee :  Senator  Thurmond  of  South  Carolina,  Senator 
Burdick  from  North  Dakota,  and  the  Senator  from  Maryland,  Mr. 
Mathias. 

STATEMENT  OF  EAEL  POLLOCK,  MEMBER  OF  COUNCIL  OF  ANTI- 
TRUST SECTION  OF  THE  AMERICAN  BAR  ASSOCIATION 

Mr.  Pollock.  Thank  you,  Mr.  Chairman. 

I  would  like  to  restate  our  appreciation  of  the  opportunity  to  appear 
here  and  present  the  views  of  the  American  Bar  Association  and  the 
witnesses  today  on  this  important  proposal. 

As  Ira  has  indicated,  I  have  been  assigned,  in  particular,  the  subject 
of  title  II.  Title  II,  as  the  committee  knows,  would  significantly  amend 
legislation  enacted  in  1962  known  as  the  Antitrust  Civil  Process  Act. 
Tlie  proposed  amendments  of  that  act  would  vest  in  the  Department 
of  Justice  far-ranging  investigatoi-y  powers  comparable  to  those  of 
a  grand  jury,  and,  indeed,  many  powers  wdiich  not  even  a  grand  jury 
possesses. 

Under  the  present  statute,  so-called  CID's,  civil  investigative  de- 
mands, are  limited  to  the  production  of  documents.  They  are  limited 
to  companies  which  are  under  civil  investigation  by  the  Department 
of  Justice. 

The  present  statute  excludes  service  of  the  CID's  on  natural  persons, 
In  addition,  the  act  protects  the  confidentiality  of  the  documents  which 
are  produced  under  CID's  by  forbidding  transmission  outside  the 
Department  of  Justice.  And  the  act  also  limits  use  of  the  documents 
to  actions  which  result  from  that  particular  investigation. 

Title  II  would  make  enormous  changes  of  great  significance  in  the 
present  statute.  It  would  greatly  expand  the  Department's  authority 
to  demand  information  and  would  eliminate  many  of  the  most  impor- 
tand  safeguards  which  were  carefully  incorporated  in  the  1962  statute. 

In  particular,  to  be  more  specific,  the  bill  would  permit  the  Depart- 
ment of  Justice  to  use  CID's  to  obtain  precomplaint  discovery:  (1) 
against  natural  persons,  as  well  as  legal  entities,  such  as  corpora- 
tions or  partnerships;  (2)  through  oral  testimony,  interrogation  by 
l^ersonnel  of  the  Department,  plus  written  interrogatories,  as  well  as 
the  production  of  documents,  the  only  means  of  this  now  permitted 
precomplaint  discovery  under  the  1962  act;  (3)  and  this  is  extremely 

2»  Id.  at  102-03. 
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important,  it  Avoiild  permit  such  discovery  from  third  parties,  no 
matter  how  innocent  they  may  be  of  any  alleged  violations,  as  well 
as  from  the  targets  of  the  investigation,  to  which  the  act  is  now 
confined;  (4)  with  respect  to  contemplated  mergers  and  joint  ven- 
tures, as  well  as  past  and  present  conduct;  and  (5)  for  use  in  con- 
nection with  regulatory  and  administrative  proceedings,  as  well  as  in 
civil  antitrust  investigations.  In  addition,  the  bill  removes  many  of 
the  principal  safeguards  ])laced  in  the  1962  act  to  protect  the  con- 
fidentiality of  the  information. 

Now,  our  essential  position  can  be  stated  very  simply:  and  that  is 
that  Congress  should  restrict  the  Department's  CID  power  to  obtain 
discovery  from  the  targets  of  a  civil  antitrust  investigation.  Con- 
sistent with  that  principle,  the  American  Bar  Association  does  sup- 
port amendment  of  the  Antitrust  Civil  Process  Act  to  authorize  CID's 
First,  with  respect  to  planned  mergers  and  joint  ventures;  second, 
against  natural  persons  who  are  targets  of  the  investigation;  and 
third,  to  obtain  written  interrogatory  answers  from  investigation 
targets. 

As  Ira  indicated,  we  are  not  here  in  blind  opposition  to  the  pro- 
posals contained  in  this  bill.  On  the  other  hand,  consistent  with  the 
basic  principle  Avhich  M'e  have  enunciated,  we  do  oppose  expansion 
of  the  CID  power:  First,  to  use  against  third  parties  who  are  not 
targets  of  the  investigation;  and  second,  use  of  CID's  to  obtain  dis- 
covery for  use  in  administrative  proceedings  of  other  agencies.  In  the 
event  that  the  CID  power  is,  nevertheless,  extended  to  third  parties, 
there  must,  we  strongly  believe,  be  procedural  safeguards  placed  in  the 
bill  to  at  least  reduce  the  likelihood  of  prosecutor  excess  and  citizen 
abuse. 

Such  protections  ought  to  include  in  each  CID  identification  of  the 
target  of  the  investigation  and  a  full  description  of  the  nature  of 
the  investigation,  including  indentification  of  the  a]:>plicable  provisions 
of  law  and  the  nature  of  the  conduct  constituting  the  alleged  antitrust 
violation  which  is  the  subject  of  the  investigation. 

Furthermore,  counsel  for  the  target  in  such  circumstances,  in  ac- 
cordance with,  we  believe,  traditional  concepts  of  due  process,  should 
have  full  rights  of  participation  and  access  when  the  CID  is  used 
against  other  parties.  Furthermore,  confidentiality  of  the  information 
must  be  assured. 

Finally,  in  the  event  that  use  of  the  CID  is  authorized  witii  respect 
to  regulatory  and  administrative  proceedings,  it  must,  in  our  view, 
be  confined  to  the  Antitrust  Division's  traditional  mission  of  promot- 
ing- competition  as  it  may  relate  to  those  proceedings.  The  proper  defi- 
nition of  this  relationship  is  nowhere  to  be  found  in  the  hearings  on 
the  bill  or  in  its  provisions.  And  we  believe  that  such  profound  prob- 
lems of  definition  ought  to  be  answered  before  a  proposal  such  as  this 
becomes  law. 

Perhaps  the  most  dramatic  way  of  illustratnig  the  extraordinary 
scope  of  title  II  is  by  referring  to  the  provisions  of  title  II  dealing 
with  the  taking  of  oral  testimony  by  Government  prosecutors. 

Under  this  bill,  whenever  the  Antitrust  Division,  "has  reason  to 
believe"  that  any  person,  and  that  includes  private  individuals,  no 
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matter  how  innocent  of  any  wrongdoing  that  person  may  be,  may  have 
any  information  relevant  to  a  civil  antitrust  investigation  or  Federal 
adininistrative  or  regulatory  agency  proceedings,  that  person  may  be 
i-equired,  under  the  threat  of  severe  criminal  penalties,  to  appear  be- 
fore prosecutors  of  the  Antitrust  Division  for  interrogation. 

The  examination  would  be  under  oath.  There  would  be  no  hearing 
officer  present  to  prevent  improper  interrogation  or  to  protect  the 
rights  of  the  witness.  The  witness  may  have  counsel  present,  but,  under 
the  bill,  counsel  would  be  forbidden  to  have  any  part  in  the  proceed- 
ing except  to  state  briefly  on  the  record  objections  to  particular  ques- 
tions on  the  grounds  of  privilege  or  other  lawful  grounds. 

All  other  persons,  under  the  bill,  except  for  the  witness,  except  for 
his  lawyer,  except  for  Department  personnel  and  the  court  reporter, 
would  be  barred  from  the  hearing.  In  the  case  of  an  antitrust  investiga- 
tion, the  witness  would  be  advised  of  the  nature  of  the  investigation. 
In  the  case  of  an  inquiry  relating  to  regulatory  and  administrative 
proceedings,  the  witness  would  not  have  to  be  advised  of  anything.  In 
cither  event,  the  Department  would  not  be  obliged  to  advise  the  wit- 
ness whether  he  is  a  potential  defendant  in  any  action,  civil  or  criminal. 

If  the  witness  elects  to  inv^oke  the  privilege  against  self-incrimina- 
tion, the  bill  provides  that  the  privilege  may  be  overridden  by  a  grant 
of  use  immunity.  The  witness  would  have  only  a  very  qualified  right 
to  a  copy  of  the  transcript  of  his  own  testimony,  and  he  would  have  no 
right  whatsoever  to  copies  of  the  transcripts  of  testimony  of  other 
people.  Furthermore,  where  the  testimony  is  taken  from  a  third  party 
witness 

Senator  Thurmond.  Mr.  Chairman,  may  I  interrupt  just  a  moment? 

Senator  Hruska.  Senator  Thurmond  is  recognized. 

Senator  Thurmond.  I  have  got  to  go  to  the  White  House,  and  I  have 
some  questions  here. 

jNIr.  Pollock.  By  all  means,  Senator. 

Senator  Thurmond.  Could  I  compile  them  and  leave  them  for  the 
record  ? 

Senator  Hruska.  Very  well. 

Senator  Thurmond.  I  will  leave  them  with  you. 

Senator  Hruska.  Very  well.  The  questions  will  be  received  and  the 
witnesses  to  whom  they  are  directed  will  respond  in  writing.  We  will 
see  that  they  are  incorporated  in  the  record. 

Thank  j'ou.  Senator  Thurmond. 

You  may  proceed. 

Mr.  Pollock.  I  was  describing,  Mr.  Chairman,  the  terms  of  the  pres- 
ent bill  with  respect  to  the  taking  of  oral  testimony.  I  would  also  point 
out  that,  where  the  testimony  is  taken  from  a  third  party  witness,  the 
targets  of  the  investigation  would  receive  no  notice  of  the  hearing, 
would  have  no  opportunity'  to  participate  or  even  be  present,  and  have 
no  right  to  obtain  a  copy  of  the  transcript  after  the  hearing. 

The  American  Bar  Association  belicA^es  that  some  of  the  changes 
proposed  in  title  II  are  in  the  public  interest.  And  I  have  referred 
briefly  to  those.  More  specifically,  we  support  amendment  of  the  act  to 
authorize  the  Department  to  utilize  CID's  with  respect  to  planned 
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mergers  and  ioint  ventures.  We  also  do  not  object  to  extension  of  the 
CID  power  to  authorize  written  interrogatories  to  targets  of  the 
investigation.  And,  in  addition,  where  individuals  are  targets  of  the 
investigation,  there  would  appear  to  be  no  substantial  reason  for  bar- 
ring use  of  the  CID  to  obtain  documents  or  interrogatory  answers 
from  such  persons,  subject,  of  course,  to  the  privilege  against  self-in- 
crimination. However,  the  other  major  changes  which  are  proposed  in 
title  II,  raise,  we  believe,  questions  of  the  utmost  gravity  concerning 
traditional  requirements  of  fair  procedure,  the  proper  role  of  law 
enforcement  officers,  and  the  possible  abuse  of  governmental  power. 

As  the  committee  is  aware,  these  considerations  were  strongly 
emphasized  in  tlie  deliberations  which  resulted  in  the  1962  act.  There, 
for  example,  a  number  of  the  Senators  and  Eepresentatives  expressed 
their  concern,  in  particular,  about  provisions  which  would  have  au- 
tliorized  a  subpena  power  enabling  prosecuting  officers  to  obtain  sworn 
oral  testimony  by  placing  businessmen  under  oath  in  the  absence  of  a 
hearing  officer  and  like  safeguards.  The  same  point  had  been  made  in 
the  report  of  the  Attornev  GeneraFs  report  to  study  the  antitrust  laws 
in  1955. 

Certainly,  there  is  nothing  in  our  Nation's  experience  since  the  1962 
act  which  serves  to  reduce  in  any  way  the  danger  of  improper  use  of 
investigative  power  or  the  need  for  adequate  safeguards  and  proper 
limitations  on  the  CID  power.  In  our  view.  Congress  was  correct  to 
restrict  the  Department's  CID  power  to  obtaining  nontestimonial  dis- 
covery from  the  targets  of  a  civil  antitrust  investigation,  and  we 
believe  that  it  should  adhere  to  that  restriction  in  amending  the  act. 

The  possible  ramifications  of  abandoning  that  restriction  are,  we 
think,  enormous.  Many  antitrust  investigations  and  regulatory  pro- 
ceedings involve  entire  industries.  In  such  instances,  the  Antitrust 
Division  would  probably  have,  in  the  proposed  language,  "reason  to 
believe''  that  there  may  be  literally  thousands  of  persons — competitors, 
•suppliers,  and  customers,  in  addition  to  the  targets  of  the  investiga- 
tion— who  might  have  information  of  the  possible  relevance  to  either  a 
civil  antitrust  investigation  or  an  administrative  or  regulatory 
proceeding. 

Under  this  bill,  every  such  person,  in  the  discretion  of  the  Division, 
would  be  subject  to  CID  requiring  him  to  appear  before  Division  pros- 
ecutors for  interrogation,  to  answer  written  interrogatories,  to  produce 
documents,  or  to  furnish  any  combination  thereof.  Government  pros- 
ecutors, we  believe,  should  not  have  such  sweeping  powers  as  a  matter 
of  principle,  and  furthermore,  we  are  unaware  of  any  showing  by  tlie 
Department  that  it  needs  such  sweeping  powere  for  effective  enforce- 
ment of  the  antitrust  laws. 

For  the  reasons  stated,  we  are  highly  doubtful  of  the  wisdom  of 
expanding  the  CID  powers  to  include  any  testimonial  interrogation. 
However,"  if  Congress,  despite  its  prior  rejection  of  such  proposals, 
were  determined  to  provide  such  new  and  sweeping  authority,  we 
Avould  urge  that  it  be  limited  to  the  targets  of  the  investigation. 

In  addition,  the  bill  should  confirm  the  right  of  any_  witness  ex- 
amined under  this  procedure  to  make  all  objections  permissible  under 
the  Federal  Rules,  to  refuse  to  answer  or  terminate  the  examination 
when  it  woulcl  be  appropriate  under  the  Federal  Rules,  to  review  and 
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to  cortify  the  transcript  of  his  testimony  and,  of  course,  to  receive  a 
copy  of  that  transcript. 

Furthermoie,  if  testimonial  interrogation  is  permitted  and  is  not 
limited  to  the  targets  of  the  investigation,  then  Congress,  we  would 
urge,  must  provide  further  safeguards  to  protect  the  rights  of  those 
being  investigated. 

As  is  the  case  with  any  governmental  institution  charged  witli 
prosecutorial  responsibilities,  we  think  the  Department  of  Justice  will 
prove  a  more  wortln^  repository  for  congressional  and  public  trust  if 
its  discretion  to  investigate  in  this  area  is  properly  limited  by  tradi- 
tional requirements  of  botli  due  process  and  confidentiality. 

Xow,  these,  we  believe  wouhl  be  the  kej-  safeguards  in  that  connec- 
tion. First,  the  l>ill  ought  to  provide  expressly,  as  the  present  law  now 
provides,  that  the  new  procedures  recpure  a  preliminary  identifica- 
tion of  the  taigets  of  tlie  investigation.  At  the  time  of  the  initiation  of 
the  investigation,  the  Department  should  provide  proper  written  notice 
to  the  targets,  including  a  description  of  the  nature  of  the  investigation, 
the  applicable  provision  of  law,  and  the  particular  matters  which  are 
the  subject  of  the  investigation.  This  kind  of  identification  and  notice 
are  a  necessary  foundation  for  the  tai-gets"  collection  of  information 
responsive  to  the  investigation  and  for  the  preparation  of  an  appro- 
priate defense. 

The  written  notice  shouhl  also  define  the  paiameters  of  the  investiga- 
tion. Unlike  the  present  bill,  the  Federal  Eules  of  Civil  Procedure  are 
framed  so  as  to  limit  the  scope  of  proper  discovery  to  the  subject  mat- 
ter of  the  pleadings  in  order  to  avoid  unnecessary  expense  and  im- 
proper intrusions  into  piivacy.  Under  title  II,  however,  there  is  no 
comparable  reference  point,  with  the  result  that  Government  investiga- 
tors may  well  be  tempted  to  venture  far  afield  in  their  investigative 
demands. 

Senator  IIruska.  Can  you  describe  a  target  for  us  ? 

Mr.  Pollock.  A  target  of  the  investigation  would  be  a  person  sus- 
pected of  a  violation  of  the  antitrust  la\N  s  and,  at  the  present  time,  the 
Antitrust  Civil  Process  Act  limits  the  use  of  the  CID  to  such  persons. 

Senator  Hruska.  That  makes  it  clear  in  the  record. 

Mr.  Pollock.  We  would  urge  that  that  be  maintained. 

Senator  Hruska.  But  that  is  not  natural  persons  under  the  present 
law,  is  it  ? 

Mr.  Pollock.  That  is  right. 

Senator  Hruska.  This  bill  extended  to  individuals. 

Mr.  Pollock.  It  extends  to  individuals  and,  indeed,  extends  far 
beyoncl  that  to  natural  persons  and  other  entities  which  are  not  targets 
of  the  investigation,  but  may  simply,  in  the  view  of  the  Division,  have 
some  information  which  may  be  relevant  either  to  a  civil  antitrust 
investigation  or  some  regulatory  or  administrative  proceeding  being 
conducted  by  some  other  agency  of  the  Federal  Government. 

Senator  Hruska.  Thank  you.  It  will  be  helpful  to  follow  the  rest  of 
your  testimony  now  that  the  record  defines  what  a  target  is. 

Mr.  Pollock.  Yes ;  a  second  important  safeguard  is  that  counsel  for 
a  target  should  have  proper  notice  of  the  taking  of  any  oral  testimony, 
whether  of  another  target — that  is,  another  person  siispectecl  of  anti- 
trust violations — or  a  third  party,  and  should  have  the  right  to  attend, 
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lodge  appropriate  objections.  We  think  this  is  important  since  such 
testimony  may  well  be  used  by  the  Government  at  trial  in  a  subsequent 
action  or  in  some  ancillary  proceeding  involving  the  targets'  interests. 

For  the  same  reason,  counsel  should  have  access,  subject,  of  course, 
to  appropriate  protective  orders,  to  all  materials  that  are  collected 
under  these  procedures,  such  as  the  deposition  transcripts,  documents, 
and  interrogatory  answers. 

Senator  Hruska.  Now,  Mr.  Pollock,  before  you  leave  that  part,  may 
I  ask  if  the  target  is  a  corporation  of  national  scope?  Let  us  say  it 
starts  in  Seattle,  and  just  for  the  purpose  of  being  a  little  more  definite, 
tlie  target  will  be  a  corporation  in  Seattle,  it  will  be  a  lumber  company, 
it  will  have  vast  holdings,  it  will  have  stumpage,  it  will  have  transpor- 
tation problems,  it  will  have  marketing  and  distribution  and  so  on. 
Xow,  does  this  second  point,  to  which  you  refer,  require  that  any  in- 
dividual employed  by  the  corporation,  whereA'er  that  individual  is — 
suppose  it  is  down  in  Louisiana  Avhere  there  would  be  stumpage  of  the 
lumber  company — would  the  lumber  company  in  Seattle  have  to  be 
notified  that  that  employee  down  in  Louisiana  is  about  to  be  interro- 
gated, and  that  the  necessary  elements  of  the  notice  be  set  out,  and  time 
of  the  hearing  and  so  on  be  indicated?  Is  it  that  sort  of  thing? 

Mr.  Pollock.  Yes,  we  would  urge  that,  Senator.  We  think  it  is  en- 
tirely appropriate  that  the  alleged  target  of  the  investigation  be  ap- 
l)risecl  of  hearings  which  are  to  be  held  concerning  the  very  matters 
which  are  the  subject  of  the  investigation  against  that  company.  Nor 
would  it  necessarily  be  limited  to  employees  of  such  a  company,  since 
Tuider  this  bill,  if  that  aspect  of  the  bill  were  approved,  potentially 
hundreds  and  even  thousands  of  people  who  are  not  associated  with 
that  company  could  be  subject  to  CIE)  requiring  them  to  produce  in- 
formation with  respect  to  that  target. 

Senator  Hruska.  So  that  it  could  be  distributors,  it  could  be  dealers, 
it  could  be  customers,  it  could  be  transporters,  none  of  whom  would 
be  officially  connected  or  employed  or  contracting  with  the  target 
corporation  ? 

Mr.  Pollock.  That  is  right,  and,  of  course,  under  the  bill,  it  need 
not  be  a  target  corporation.  It  could  be  a  target  individual. 

Senator  Hruska.  And  it  could  be  a  target  industry  with  several 
corporations,  could  it  not? 

Mr.  Pollock.  Yes,  it  could.  Senator. 

Senator  Hruska.  And  the  world  at  large,  almost,  would  be  at  the 
command  of  the  investigator  ai-med  with  the  provisions  contained  in 
this  title.  Is  that  a  fair  statement  ? 

Mr.  Pollock.  That  is  correct.  INIany  antitrust  investigations,  as  I 
have  suggested,  may  involve  industries  that  may  affect  hundreds  of 
companies,  and  in  such  circumstances,  it  is  entirely  possible  that  al- 
most anyone  involved  in  the  industry  might  conceivably  have  some 
information  which  may  be  relevant  to  the  subject  of  the  investigation. 

Under  the  terms  of  this  bill,  any  such  person  would  be  subject  to 
a  CID.  And  the  point  that  we  are  making  here  is  that,  in  the  event 
that  that  kind  of  sweeping  extension  of  the  CID  power  were  approved 
so  that  the  CID  power  could  be  used  against  these  individuals  and 
companies  who  are  not  themselves  targets  in  the  investigation,  we 
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think  that  it  is  in  accord  with  basic  concepts  of  due  process  to  apprise 
the  target  of  tliese  liearings  which  are  being  conducted,  and  to  give 
counsel  for  the  accused  an  opportunity  to  be  present  at,  and  partici- 
pate, in  at  least  a  limited  way,  in  such  a  proceeding. 

Senator  Hruska.  Under  the  bill,  who  can  be  present  at  the  oral  in- 
terrogation of  a  witness  ? 

Mr.  Pollock.  Under  the  bill.  Senator,  it  is  provided  that  the  only 
persons  who  may  be  present  are  the  Division  personnel  conducting  the 
interrogation,  the  person  who  has  sworn  the  witness,  presumably  a 
notary  public,  the  witness,  his  counsel,  whose  rights  are  severely  cir- 
cmnscribed  by  the  bill,  and  the  court  reporter.  The  bill  provides  that 
all  others  shall  be  excluded. 

Senator  IIruska.  That  is  a  procedure  which  exists  in  grand  jury 
proceedings,  is  it  not  ? 

Mr.  Pollock.  Yes.  However,  there  are  two  extremely  important 
differences:  First,  as  the  Senator  and  the  committee  are  well  aware, 
the  basic  concept  of  the  grand  jury  is  that  it  serves  as  a  buffer,  as  it 
were,  between  the  Government  prosecutors  and  those  who  are  being 
interrogated;  second,  there  is  readily  available  the  district  court,, 
which  has  convened  the  grand  jury,  for  the  protection  of  the  interests 
and  the  rights  of  those  witnesses  who  are  called  before  the  grand  jury. 
This  bill  would  provide  for  no  such  protections,  and  instead,  would 
place  each  witness,  in  large  measure,  subject  to  the  discretion  of  the 
Division  prosecutors. 

Senator  Hruska.  Under  the  bill,  the  interrogating  counsel  for  the 
Department  of  Justice,  if  the  witness  asserted  his  privilege  of  against 
self-incrimination,  could  that  Government  attorney  grant  immunity  on 
the  spot  ? 

Mr.  Pollock.  It  is  provided,  Senator,  that  use  immunity  could  be 
granted  only  through  the  kind  of  application  to  the  district  court 
which  is  necessary  in  a  grand  jury  proceeding.  On  the  other  hand, 
there  is  not  provided  a  comparable  recourse  to  the  district  court  on 
the  part  of  the  witness  with  respect  to  the  protection  of  his  rights 
and  providing  relief  to  him. 

Senator  Hruska.  Very  well,  thank  you.  You  may  proceed. 

Senator  Burdick.  Mr.  Chairman  ? 

Senator  Hruska.  Senator  Burdick. 

Senator  Burtock.  Your  second  point  here  is  very  similar  to  the 
notice  given  in  depositions ;  is  it  not  ?  You  require  that  when  there  is  a 
third  party  being  examined  that  the  target  should  have  notice. 

]Mr.  Pollock,  That  is  correct. 

Senator  Burdick.  In  that  regard,  it  is  very  similar  to  depositions. 

INIr.  Pollock.  Yes,  that  is  correct,  and  we  think  that  if  this  kind  of 
procedure  is  to  be  adopted,  we  can  learn  much  from  the  procedures 
which  are  provided  in  the  Federal  Eules  of  Civil  Procedure,  so  that 
we  do  not  have  essentially  secret  hearings  outside  the  presence  of  the 
very  party  which  has  the  most  at  stake  in  the  matter. 

Finally,  by  way  of  a  further  safeguard  which  we  belieA^e  to  be  ex- 
tremely important,  the  confidentiality  of  all  materials  produced  pur- 
suant to  procedures  under  title  II  should  be  preserved  to  the  very 
maximum  extent.  Toward  that  end,  we  think  that  such  materials  should 
be  exempted  from  the  disclosure  provisions  of  the  Freedom  of  Infor- 
mation Act. 
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Furthermore,  we  oppose  the 

Senator  Hruska.  Just  a  minute.  INIr.  Xash.  assistant  counsel,  has  a 
question  at  this  point  to  follow  the  question  of  Senator  Burdick. 

ISIr.  Nash.  This  relates  to  your  point  with  respect  to  following  the 
Federal  Rules  of  Civil  Procedure  concernino;  depositions  which  allow 
tlie  targets  of  an  investigation  to  be  present  during  the  taking  of  testi- 
mony of  a  third  party  witness ;  sa}^,  a  competitor  with  evidence  relevant 
to  the  investigation. 

Assistant  Attorney  General  Thomas  Kauper  has  taken  the  position 
strongly  opposing  permitting  third  party  parties  to  be  present  during 
interrogation  of  the  third  party  witnesses.  He  states  in  a  letter  to 
Chairman  Rodino,  of  the  House  Judiciary  Committee,  dated  Novem- 
ber 18,  1975,  as  follows : 

Second  and  more  fundamentally,  the  presence  of  counsel  for  the  target  at 
precomplalnt  deposition  hearings  would  turn  the  investigatory  process  into  an 
adversary  hearing  without  precedent  in  American  jurisprudence.  If  there  is  an 
appropriate  analogy,  it  would  be  to  the  grant  jury  investigation  where  it  is 
clearly  and  firmly  established  that  counsel  for  the  person  under  suspicion  has  no 
right  to  be  present  during  the  examination  of  his  client,  let  alone  third  parties. 
One  of  the  most  compelling  justifications  for  this  secrecy  is  the  concern  that, 
absent  assurances  of  confidentiality,  witnesses  may  be  reluctant  to  testify  fully 
and  completely  ;  this  concern  applies  equally  well  to  the  civil  antitrust  investiga- 
tion because  suppliers  and  customers  may  otherwise  be  subjected  to  retaliation 
by  the  target  for  their  cooperation  with  authorities.  The  ability  of  putative 
defendants  to  intimidate  prospective  witnesses  or  to  formulate  a  common  defense 
strategy  tailored  to  evidence  obtained  by  the  Government  also  weighs  heavily 
against  turning  the  investigation  into  an  adversary  proceeding. 

Secrecy  in  this  setting  is  acceptable  because  of  the  right  of  a  defendant,  in 
subsequent  civil  or  criminal  proceedings,  to  cross-examine,  fully,  all  witnesses 
and  to  object  to  the  introduction  of  evidence  on  appropriate  grounds  of  law  or 
privilege.  It  must  be  remembered  that  the  inquiry  by  the  Department  at  this 
stage  is  simply  to  determine  whether  suit  should  be  brought.  In  the  event  a 
complaint  is  filed,  then,  and  only  then,  will  the  matter  proceed  through  the 
litigation  process,  during  which  time  the  target  will  have  the  opportunity  of 
every  defendant  to  be  present  and  to  participate  at  all  appropi-iate  stages. 

And  Assistant  Attorney  General  Kauper  then  followed  up  quoting 
from  the  1960  decision  written  by  Chief  Justice  Earl  Warren,  in 
Hannah  v.  Larche :  "The  FTC  could  not  conduct  an  efficient  investiga- 
tion if  persons  being  investigated  were  permitted  to  convert  the  inves- 
tigation into  a  trial."  And  concluded  that  "this  applies  equally  well  to 
antitrust  investigations  conducted  by  the  Department  of  Justice." 

Now,  would  3?ou  care  to  comment  for  the  record  on  concerns  voiced 
by  the  Assistant  Attorne}'  General  that  this  type  of  an  amendment 
Avould  frustrate  the  ability  of  a  department  to  expeditiously  commence 
and  conclude  its  investigations  ? 

]Mr.  Pollock.  Well,  at  the  outset,  I  am  not  aware  of  any  showing 
by  Assistant  Attorney  General  Kauper  or  the  Division  that,  without 
this  extraordinary  provision,  it  has  in  any  way  been  impaired  in  effec- 
tive antitrust  enforcement.  Furthermore,  we  do  not  propose  that  this 
kind  of  interrogation  bo  turned  into  an  adversary  proceeding.  We  do 
not  think  it  makes  it  an  adversary  proceeding  merely  to  give  the  ac- 
cused an  opportunity  to  be  present  when  the  compulsion  of  law  is  being 
utilized  by  the  prosecutor  to  obtain  testimony  of  this  kind. 

Beyond  this,  we  think  that  the  suggestion  that  the  targets'  rights 
may  be  fully  protected  merely  when  a  lawsuit  may,  ultimately,  result 
does  not  reflect  the  reality  of  an  antitrust  case.  The  only  effective  way 
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that  rights  of  an  accused  in  such  a  case  can  be  protected  is  by  the 
initiation  at  the  earliest  stage  of  efforts  to  make  an  inquiry  as  to  what 
the  person  is  being  charged  with,  to  collect  evidence  that  is  pertinent 
to  that,  and  attempt  to  defend  the  accused  from  those  charges.  If  one 
must  wait  until  the  Government  finally,  in  its  discretion,  chooses  to 
fde  a  complaint,  it  may  Avell  be  too  late  to  properly  protect  the  rights 
of  the  accused. 

I  have  no  doubt  that  it  may  well  be  that  the  Antitrust  Division 
would  prefer — as  this  letter  indicates — not  to  have  counsel  for  the 
target  be  present.  I  can  understand  why  the  prosecutor  may  well  wish 
to  have  this  done  in  secrecy,  but  balanced  against  those  desires  of  the 
prosecutors  must  be,  we  think,  certain  elementary  concepts  of  due 
process  certain  elementary  need  to  protect  the  interests  of  those  Avho 
are  entitled  to  the  presumption  of  innocence. 

INIr.  Nasii.  Chief  Justice  Earl  Warren  rejected  that  very  argument 
about  whether  the  Constitution  and  elementary  consideration  of  due 
process  should  afford  targets  of  a  Government  investigation  the  right 
to  be  present  and  to  oversee  the  Government  investigation  until  such 
time  as  tlie  Government  files  a  case. 

The  Hannah  v.  Larrhe  case  is  quite  a  survey  of  all  (fovernment 
investigations.  I  will  ask  the  chairman  to  make  the  case  part  of  the 
record.^ 

jNIr.  Pollock  May  I  just  say,  Mr.  Nash,  that  having  served  as  the 
law  clerk  for  Chief  Justice  AVarren  during  the  first  2  years  in  wliich 
he  served  as  Chief  Justice,  I  would  find  myself  strained  to  disagree 
with  the  Chief  Justice,  but  I  think,  if  I  recall  the  case  you  are  re- 
ferring to,  you  are  speaking  of  a  case  involving  the  Civil  Eights  Com- 
mission. You  are  not  speaking  of  a  case  involving  the  right  of  a 
prosecutor,  having  the  power  to  initiate  criminal  action,  to  call  to  his 
office  third  party  witnesses  as  well  as  targets  for  testimonial  interroga- 
tion. We  would  submit  that  what  might  be  appropriate  in  the  case  of 
an  agency  such  as  the  Civil  Eights  Commission  would  by  no  means 
be  appropriate  in  a  situation  such  as  we  have  here.  Nor  are  we  sug- 
gesting that  any  and  all  information  Avhicli  the  Department  of  Justice 
woidd  develop  with  respect  to  an  investigation  must  be  shared  with 
the  target  of  the  investigation. 

We  are  talking  instead  about  rights  of  the  accused  in  the  extraordi- 
nary situation  where  the  prosecutor  conducts  interrogation  under 
compulsion  of  law  of  third  party  witnesses — which  we  think  would 
represent  quite  a  different  situation. 

I  know  Mr.  Millstein  wished  to  make  a  comment  on  this  as  well. 

]Mr.  Nasii.  The  balance  of  the  rpiestion  is  whether  you  could  state 
for  the  record  any  Federal  or  State  regulatory  agency  or  prosecutorial 
body  which  permits  targets  of  an  investigation  to  be  present,  have 
access  or  conduct  cross-examination  during  the  investigative  phase 
before  it  is  concluded  with  the  filing  of  a  complaint. 

Mr.  Pollock.  W^ell,  I  think  the  question  instead  is:  What  other 
j^rocess  is  there  in  Federal  law  for  granting  to  a  Federal  prosecutor 
the  right  to  compel  testimony  in  this  way?  I  know  of  none. 

1  See  p.   2S4. 
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Senator  Hruska.  Let  the  record  at  this  point  show  that  our  chair- 
man of  the  Antitrust  JNIonopoly  Subcommittee  has  arrived  a  few- 
minutes  ago.  If  he  has  anj^  questions  at  this  point 

Senator  Hart.  Indeed,  no ;  nor  shall  I  later.  I  knew  that  the  dis- 
tinguished panel  would  be  here  and  I  wanted  to  leave  another  meet- 
ing to  welcome  them  and  to  assure  them,  as  I  know  our  minds  are 
said  to  be  solidly  formed  on  this  issue. 

]Mr.  Pollock.  Thank  you,  Senator. 

Senator  Hruska.  ]Mr.  ^lillstein,  30U  have  a  comment  to  make  in  this 
regard,  I  believe. 

Mv.  MiLLSTEix.  I  think  in  the  interest  of  moving  it  along,  because 
it  is  11  o'clock,  we  can  respond  in  writing  or  after  the  meeting  to 
Mr.  Xash,  if  that's  agreeable,  Senator  Hruska  ?  I  would  like  to  respond 
later  in  writing,  if  we  can. 

Senator  Hruska.  That's  fine. 

]Mr.  Pollock.  In  one  remaining  moment,  I  would  like  to  comment 
briefly  on  provisions  of  title  II  which  would  authorize  the  Depart- 
ment to  utilize  CID  powers  not  onh"  in  connection  with  a  civil  anti- 
trust investigation,  which  is  the  present  scope  of  the  Antitrust  Civil 
Process  Act,  but  also  any  "Federal  administrative  or  regulatory 
agency  proceeding."  We  oppose  this  extension  of  the  Department's 
authority.  We  believe  that  the  CID  power  should  be  confined  to  use 
against  targets  of  civil  antitrust  investigations  and  should  not  be  per- 
mitted against  third  parties  who  have  any  information  of  that  sort. 
Even  more  clearly,  we  do  not  believe  that  this  extension  to  regulatory 
and  administrative  agencies  should  be  permitted. 

The  Department,  in  those  circumstances  where  it  has  a  desire  to 
participate  in  some  way  in  the  regulator}^  or  the  administrative  pro- 
ceedings of  another  agency,  should,  like  all  others  participating  in 
the  proceeding,  use  the  discovery  techniques  available  under  the  pro- 
cedures of  that  agenc}'.  We  see  no  justification  for  superimposing  on 
those  agency  procedures  an  extraordinary  set  of  special  investigative 
powers  which  the  Department  of  Justice  alone  would  possess  to  the 
exclusion  of  all  other  participants  in  that  administrative  proceeding. 

In  fact,  adoption  of  this  aspect  of  title  II  would  really  mean  au- 
thorization to  conduct  ancillary  proceedings  of  the  Department's 
very  own  every  time  it  shows  its  discretion  to  participate  in  the  pro- 
ceedings of  other  agencies. 

Finally,  the  implications  of  such  authority,  we  would  point  out,  are 
extraordinarily  far  reaching.  Expansion  of  the  Department's  CID 
powers  would  make  changes  of  great  significance  in  the  relationship 
with  the  Department  and  otlier  agencies.  We  are  not  commenting  here 
on  whether  that  relationship  should  be  changed  or  not  changecl.  ^Ve 
];)elieve  strongly,  however,  that  such  changes  in  that  I'elationship  with 
other  agencies,  that  those  changes  are  much  too  important  to  make 
l)y  indirection  without  directly  facing  the  difficult  issues  which  they 
present. 

Thank  you  very  much. 

[The  preparecl  statement  of  Mr.  Pollock  follows.  Testimony  re- 
sumes on  p.  63.] 
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Prepaeed  Statements  of  Eakl  E.  Pollock 
TITLE  II 

Title  II  would  significantly  amend  the  Antitrust  Civil  Proce.^s  Act  of  1062,  15- 
U  S  C  §  §  1311-1314.  The  amendments  would  vest  in  the  Department  of  Justice- 
far-ranging  investigatory  powers  comparable  to  those  of  a  grand  jury  as  well 
as  many  powers  which  not  even  a  grand  jury  possesses. 

Under  the  present  statute,  the  Department  of  Justice  may  serve  a  pre-com- 
plaint  civil  investigative  demand  for  documents  upon  any  corporation  or  other 
business  entity  for  the  purpose  of  determining  whether  the  recipient  is  or  was- 
engaged  in  illegal  activities  under  the  antitrust  laws.  The  present  law  limits 
"CID's"  to  companies  under  investigation,  excludes  natural  persons,  protects  the 
confidentialitv  of  the  documents  by  forbidding  transmission  outside  the  r)e- 
partment,  and  limits  use  of  the  documents  to  actions  resulting  from  the 
investigation.  .  .,      .^     ^      -, 

Title  II  would  enormously  expand  the  Department  s  authority  to  demand 
information  and  would  eliminate  many  of  the  most  important  safeguards  in- 
corporated in  the  present  statute.  In  particular,  the  bill  would  permit  the  De- 
partment to  use  CID's  to  obtain  pre-complaint  discovery  (1)  against  natural  per- 
sons as  well  as  legal  entities,  (2)  by  oral  testimony  and  written  interrogatories 
as  well  as  the  production  of  documents,  (3)  from  third  party  witnesses  as  well  as 
from  the  targets  of  the  investigation,  (4)  regarding  planned  mergers  and  joint 
ventures  as  well  as  past  and  present  conduct,  and  (5)  for  use  in  the  proceedings 
of  regulatory  agencies  as  well  as  in  antitrust  investigations.  The  bill  also  re- 
moves the  principal  safeguards  to  protect  confidentiality  of  the  information. 

Our  essential  position  is:  Confiress  fhoiild  restrict  tlie  ncpartmcnVs  VID 
power  to  oitaininff  discovery  from  the  targets  of  a  civil  antitrust  investigation^ 
Consistently  with  that  principle,  the  American  Bar  Association  supports 
amendment  of  the  Antitrust  Civil  Process  Act  to  authorize  CID's  (1)  with  respect 
to  planned  mergers  and  joint  ventures,  (2)  against  natural  persons  who  are  tar- 
gets of  the  investigation,  and  (3)  to  obtain  written  interrogatory  answers  from 
investigation  targets. 

On  the  other  hand,  consistently  with  the  principle,  we  oppose  expansion  of  the 
CID  power  (1)  against  third  parties  and  (2)  to  obtain  discovery  for  use  in 
administrative  proceedings  of  other  agencies. 

In  the  event  that  the  CID  power  is  extended  to  third  parties,  there  must  be- 
procedural  safeguards  suggested  below  to  reduce  the  likelihood  of  prosecutor 
excess  and  citizen  abuse.  Such  protections  should  include  in  each  CID  identifica- 
tion of  the  target  of  the  investigation  and  a  full  description  of  the  nature  of 
the  investigation,  including  applicable  provisions  of  law  and  the  nature  of  the 
conduct  constituting  the  alleged  antitrust  violation  which  is  under  investiga- 
tion. Further,  counsel  for  the  target  should  have  full  rights  of  participation  and 
access  when  the  CID  is  used  against  third  parties.  Importantly,  confidentiality 
must  be  assured. 

Finally,  should  use  of  the  CID  be  extended  to  regulatory  and  administrative 
proceedings,  it  must  be  confined  to  the  Antitrust  Division's  traditional  missiort 
of  promoting  competition  as  it  may  relate  to  those  proceedings.  The  proper 
definition  of  this  relationship  is  nowhere  found  in  the  hearings  on  the  bill. 
Such  profound  problems  of  definition  should  be  answered  before  proposals  such 
as  this  becomes  law. 

The  extraordinary  scope  of  Title  II  is  perhaps  most  dramatically  illustrated 
by  its  provisions  for  the  taking  of  oral  testimony  by  government  prosecutors.. 
Under  the  bill,  whenever  the  Antitrust  Division  "has  reason  to  believe  that  any 
person  [no  matter  how  innocent  of  any  wrong  doing  he  may  be]  .  .  .  may  have  any 
information,  relevant  to  a  civil  antitrust  investigation  or  Federal  administrative 
or  regu'atory  agency  proceeding,"  that  person  may  be  required,  under  threat  of 
severe  criminal  penalties,  to  appear  before  Division  attorneys  for  interrogation. 
The  examination  would  be  under  oath.  There  would  be  no  hearing  officer  present 
to  prevent  improper  interrogation.  The  witness  may  have  counsel  present  but 
counsel  would  be  forbidden  to  have  any  part  in  the  proceeding  except  to  state 
briefly  on  the  record  objections  to  particular  questions  "on  the  grounds  of  privi- 
lege or  other  lawful  grounds."  All  other  persons  (except  for  Department  person- 
nel and  the  court  reporter)   would  be  excluded. 
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In  the  case  of  an  antitrust  investigation,  the  witness  would  be  advised  of  the 
nature  of  the  investigation.  In  the  case  of  an  inquiry  relating  to  regulatory  and 
administrative  agency  proceedings,  the  witness  need  be  advised  of  nothing.  In 
either  event,  the  Department  would  not  be  obliged  to  advise  the  witness  whether 
he  is  a  potential  defendant  in  any  action,  civil  or  criminal.  If  the  witness  elects  to 
invoke  the  privilege  against  self-incrimination,  the  privilege  may  be  over-ridden 
by  a  grant  of  use  immunity.  The  witness  would  have  only  a  qualifier!- — and  very 
limited — right  to  a  copy  of  the  transcript  of  his  own  testimony  (and  no  right 
to  copies  of  transcripts  of  testimony  of  others). 

Furthermore,  where  the  testimony  is  taken  from  a  third  party  witness,  the 
targets  of  the  investigation  would  receive  no  notice  of  the  hearing,  would  have 
no  opportunity  to  participate  or  even  be  present,  and  have  no  right  to  obtain  a 
copy  of  the  transcript  after  the  hearing. 

The  American  Bar  Association  believes  that  some  of  the  changes  proposed 
in  Title  II  are  in  the  public  interest.  More  specifically,  we  support  amendment 
of  the  Antitrust  Civil  Process  Act  to  authorize  the  Department  to  utilize  CID's 
with  respect  to  planned  mergers  and  joint  ventures ;  confined  to  targets  of  the 
Department's  investigation,  such  additional  authority  would  seem  to  be  in  accord 
wdth  the  basic  objectives  of  the  19()2  Act.  We  also  do  not  object  to  extension  of 
the  CID  power  to  authorize  written  interrogatories  to  targets  of  the  investiga- 
tion. In  addition,  where  individuals  are  the  targets  of  the  investigation,  there 
would  appear  to  be  no  substantial  reason  for  barring  use  of  the  CID  to  obtain 
documents  or  interrogatory  answers  from  such  persons  (subject,  of  course,  to 
the  privilege  against  self-incrimination). 

However,  the  other  major  changes  proposed  in  Title  II  raise  questions  of  the 
utmost  gravity  concerning  traditional  requirements  of  fair  procedure,  the  proper 
role  of  law  enforcement  officers,  and  the  possible  abuse  of  governmental  power. 
These  considerations  were  strongly  emphasized  in  the  de'iberatious  which  ulti- 
mately resulted  in  the  1962  Antitrust  Civil  Process  Act.  Thus,  the  19.")  Report 
of  the  Attorney  General's  National  Committee  to  Study  the  Antitrust  Laws — 
while  endorsing  the  basic  concept  of  the  CID — also  stated  (pp.  345-46)  : 

"We  reject   the  proposal  for  legislation  authorizing  the  Department  of 
Justice  to  issue  the  type  of  admiinstrative  subpoena  typically  employed  by 
regulatory  agencies.  Unlike  the  Federal  Trade  Commission,  for  example,  the 
Department  of  Justice  is  entrusted  only  with  law  enforcement.  The  grant 
of  svibpoena  powers  suggests  broader  regulatory  powers,  structural  reorga- 
nization, a  system  of  hearing  officers  and  a  panoply  of  administrative  pro- 
cedural protections   which   the  Committee  is  not  prepared  to  recommend. 
Tl'e  would,  in  addition,  disapjyrove  any  subpoena  poiccr  that  would  permit 
prosecuting  officers  in  antitrust  investigations  to  summon  sicorn  oral  testi- 
mony by  placing  businessmen,  under  oath  in  the  absence  of  a  hearing  officer 
and  like  safeguards.  Such  authority  is  alien  to  our  legal  tradition-'^,  readilg 
susceptible  to  grave  abuse  and,  moreover,  seems  unnecessary."   (Emphasis 
added  ;  footnotes  omitted. ) 
Similar  reservations  about  lodging  inquisitorial  powers  in  prosecutors  were 
repeatedly  expressed  in  the  Congressional  hearings  and  debates  preceding  adop- 
tion of  the  Antitrust  Civil  Process  Act.  (The  American  Bar  Association,  among 
others,  objected  to  proposals  to  compel  testimony  and  other  pre-complaint  dis- 
covery from  third-party  witnesses.)  After  reviewing  the  legislative  history,  one 
court  noted  '"the  tremendous  concern  shared  by  the  committees,  and  others  con- 
cerned with  the  bill,  that  it  be  surrounded  by  adequate  safeguards  and  proper 
limitations  on  its  scope"  and  pointed  out  that  "A  real  fear  was  expressed  as  te 
the  danger  of  improper  use  of  investigative  power."  United  States  v.  Union  Oil 
Co.  of  California.  343  F.2d  29,  .35  (9th  Cir.  1965)    (footnotes  omitted). 

Certainly,  there  is  nothing  in  our  Nation's  experience  since  the  1962  Act  which 
serves  to  reduce  "the  danger  of  improper  use  of  investigative  pov\-er"  or  the  nee4 
for  "adequate  safeguards  and  proper  limitations."  In  our  view.  Congress  wa-t 
correct  to  restrict  the  Bepartment's  CID  nower  to  obtaining  non-testimonial 
discovery  from  the  targets  of  a  civil  antitrust  investigation,  and  should  adhere 
to  that  restriction  in  amending  the  Act. 

The  possible  ramifications  of  abandoning  that  restriction  are  enormous.  Many 
antitrust  investigations  and  resulatory  proceedings  involve  entire  industries:  in 
such  instances,  the  Antitrust  Division  would  proT>ably  have  "reason  to  believe"" 
that  there  may  be  literally  thousands  of  persons— competitOTS,  suppliers,  custom- 
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ers  in  addition  to  the  targets  of  the  investigation — who  "may  liare  any  infor- 
mation, relevant  to  a  civil  antitrust  investigation  or  Federal  administrative  or 
regulatory  agency  proceeding."  Under  the  bill,  every  such  person — in  the  Di- 
vision's discretion — would  be  subject  to  CID's  requiring  him  to  appear  before 
Division  prosecutors  for  interrogation,  to  answer  written  interrogatories,  to 
produce  documents,  "or  to  furnish  any  combination  thereof."  Government  prose- 
cutors, we  believe,  should  not  have  such  sweeping  powers  as  a  matter  of  princi- 
ple :  and  furthermore  we  are  unaware  of  any  showing  by  the  Division  that  it 
needs  such  sweeping  powers  for  effective  enforcement  of  the  antitrust  laws. 

For  the  reasons  stated,  we  are  highly  doubtful  of  the  wisdom  of  extending 
the  CID  power  to  include  any  testimonial  interrogation.  If  Congress,  despite  its 
prior  rejection  of  such  proposals,  were  determined  to  provide  such  new  authority, 
we  would  urge  that  it  be  limited  to  the  targets  of  the  investigation.  In  addition, 
the  bill  should  confirm  the  right  of  any  witness  examined  under  this  procedure 
to  make  all  objections  permissible  under  the  Federal  Rules ;  to  refuse  to  answer 
or  terminate  the  examination  when  appropriate  under  those  Rules;  to  review, 
correct,  and  certify  the  transcript  of  his  testimony ;  and  to  receive  a  copy  of  the 
transcript. 

If  testimonial  interrogation  is  permitted  and  is  not  limited  to  the  targets  of  the 
investigation,  then  Congress,  we  believe,  must  provide  further  safeguards  to 
iprotect  the  rights  of  those  being  investigated.  As  is  the  case  with  any  govern- 
Aiiental  institution  charged  with  prosecutorial  responsibility,  the  Department  of 
Justice  will  surely  prove  a  more  worthy  repository  for  Congressional  and  public 
trust  if  its  discretion  to  investigate  in  the  antitrust  field  is  properly  limited  by 
traditional  requirements  of  due  process  and  confidentality. 

First,  the  bill  ought  to  provide  expressly,  as  the  present  law  now  requires, 
that  the  new  procedures  require  a  preliminary  identification  of  the  targets  of  the 
investigation.  At  the  time  of  the  initiation  of  the  inve.stigation,  the  Department 
should  provide  proper  written  notice  to  the  targets  of  the  investigation,  includ- 
ing a  description  of  the  nature  of  the  investigation,  the  applicable  provision  of 
law,  and  the  particular  matters  which  are  subject  to  investigation.  Such  identi- 
fication and  notice  are  a  necessary  foundation  for  the  targets'  collection  of  In- 
formation responsive  to  the  investigation  and  for  the  preparation  of  an  appro- 
priate defense.  The  written  notice  should  also  define  the  parameters  of  the  in- 
vestigation. Unlike  the  present  bill,  the  Federal  Rules  of  Civil  Procedure  are 
specifically  framed  to  limit  the  scope  of  proper  discovery  to  the  subject  matter 
of  the  pleadings  in  order  to  avoid  unnecessary  expense  and  improver  intrusions 
into  privacy :  under  Title  II.  which  specifies  no  similar  reference  point,  govern- 
ment investigators  may  be  tempted  to  venture  far  afield  in  their  investigative 
demands. 

Second,  counsel  for  a  target  of  the  investigation  should  have  proper  notice 
of  the  taking  of  any  oral  testimony,  whether  of  another  target  or  a  third  party, 
and  should  have  the  right  to  attend,  to  cross-examine  witnesses,  and  to  lodge 
appropriate  objections  to  any  testimony  offered,  since  such  testimony  may  well 
be  used  by  the  government  at  trial  in  a  subsequent  action  or  in  some  ancillary 
proceedings  involving  the  target's  interests.  For  the  same  reason,  counsel  should 
have  access,  subject  to  appropriate  protective  orders  to  ensure  confidentiality, 
to  all  materials  collected  under  these  procedures,  including  deposition  trans- 
scripts,  documents  and  interrogatory  answers. 

Finallv,  the  confidentiality  of  all  materials  produced  pursuant  to  procedures 
under  Title  II  should  be  preserved  to  the  maximum  extent.  Toward  that  end, 
such  materials  should  be  exempted  from  the  disclosure  provisions  of  the  Freedom 
of  Information  Act.^  Further,  we  oppose  the  provisions  in  Title  II  [§201  (e)] 
which  would  permit  the  Antitrust  Division  to  use  CID-obtained  information  in 
any  other  cases  or  proceedings  (including  proceedings  of  other  agences)  in 
which  the  Division  is  involved  and  to  turn  over  such  information  to  the  Federal 
Trade  Commission  for  use  in  any  matter  under  its  jurisdiction.  Adoption  of 
these  provisions  would,  for  all  practical  purposes,  make  the  confidentiality  of  the 


1  Assistant  Attnriipy  Gpneral  for  Antitrust  Kauper  testified  on  May  7,  197.T  as  follows 
in  support  of  the  nreservation  of  confidentiality  : 

"We  would  favor  clear  and  complete  exemption  from  FOI.\  for  any  information, 
in  whatever  form,  obtained  through  a  CID.  By  definition,  such  Information  is  inves- 
tigatory and  frequently  consists  of  confidential  business  data.  While  it  would  thus 
probably  be  exempt  from  disclosure  in  any  event,  we  strongly  favor  specific  statutory 
language  to  that  effect." 
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information  subject  entirely  to  the  discretion  of  Division  and  Commission  per- 
sonnel and  would  thereby  destroy  one  of  the  key  safeguards  built  into  the 
1962  Act. 

There  remains  for  consideration  the  provisions  in  Title  II  which  would  author- 
ize the  Department  to  utilize  its  present  and  proposed  investigative  powers  not. 
only  inconnection  with  "a  civil  antitrust  investigation"  (the  present  scope  of  the 
Antitrust  Civil  Process  Act)  but  also  any  "Federal  administrative  or  regulatory 
agency  proceeding".  We  oppose  this  extension  of  the  Department's  authority. 
As  stated  above,  we  believe  that  the  CID  power  should  be  confined  to  use  against 
targets  of  civil  antitrust  investigations,  and  should  not  be  permitted  against 
third  parties  who  may  merely  have  "any  information,  relevant  to  a  civil  anti- 
trust investigation".  Eveu  more  clearly,  we  beleve  that  CID  powers  should  not 
be  allowed  where  there  is  no  civil  antitrust  investigation  and  where  the  Depart- 
ment is  merely  seeking  information  to  use  for  some  undefined  purpose  in  an  ad- 
ministrative or  regulatory  proceeding  being  conducted  by  another  federal  agency. 

In  those  circumstances,  the  Department  should — like  all  others  participating 
in  the  proceeding — use  the  discovei-y  techniques  available  under  the  procedures 
of  the  other  agency.  If  those  procedures  should  be  deficient,  consideration  should 
be  given  to  statutory  or  administrative  modification  of  those  procedures.  But  we 
see  no  justification  for  superimposing  on  such  agency  procedures  an  extraordinary 
set  of  special  investigative  powers  which  one  participant — the  Department  of 
Justice — would  possess  to  the  exclusion  of  all  other  participants  in  the  proceed- 
ing. Indeed,  adoption  of  this  aspect  of  Title  II  would  mean,  in  effect,  authoriza- 
tion to  the  Department  to  conduct  ancillary  proceedings  of  its  own  every  time  it 
chose  in  its  discretion  to  participate  in  the  proceedings  of  another  agency. 

The  implications  of  such  authority  are,  to  say  the  least.  Far-reaching.  Exten- 
sion of  the  Department's  CID  powers  to  proceedings  of  other  agencies — although 
styled  only  a  procedural  revision- — would  make  changes  of  great  significance  in 
the  relationship  of  the  Department  and  other  agencies.  Whether  such  changes  are 
good  or  bad  is  beyond  the  scope  of  this  statement.  We  believe,  however,  that  such 
changes  are  too  important  to  make  by  indirection  without  facing  the  difficult 
issues  which  tliey  present. 

Senator  Hruska.  Senator  Burdick,  liave  you  further  questions  of 
this  witness? 

Senator  Bukdick.  "Well,  I  have  some  questions  I  would  like  to  ask 
the  panel  when  they  get  through ;  not  this  particular  witness.  I  would 
like  to  ask  Mr.  Pollock,  though,  if  he  would  supply  for  the  record 
the  distinction  between  the  cases  referred  to  here  and  the  opinion  of 
Chief  Justice  Warren  E.  Burger  in  the  present  situation,  if  he  would 
make  that  for  the  record?  Could  you  do  that?  You  are  distinguishing 
a  civil  rights  case. 

Mr,  Pollock.  I  think  that  we  would  like  to  submit  a  letter  to 
develop  that  point  more  f  uUy.^ 

Senator  Burdick.  Then  I  will  withhold  the  rest  of  my  questions 
until  the  time  they  are  finished. 

Senator  Hruska.  Very  well.  ]\Ir.  Millstein  ? 

Mr.  Millstein.  Before  moving  on  to  Mr.  Holmes,  I  would  like  to 
underscore  this  last  point  that  Mr.  Pollock  made  on  the  question  of 
regidatory  reform.  The  extension  of  the  Department's  powers  to  dis- 
covery in  the  Federal  regulatory  agency  proceedings  is  really  a  step 
in  the  process  of  what  we  think  of  as  regulatory  reform.  This  provi- 
sion is  a  major  step  which  should  not  be  taken  lightly.  As  we  read 
the  bill,  we  don't  quite  understand  what  the  powers  or  the  authority 
of  the  Department  would  be  in  moving  into  regulatory  agency 
proceedings. 


1  See  pp.   396  and  39S. 
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Accordingly,  we  are  suggesting  to  the  Senate  that  it  not  take  this 
step  when  everybody  does  not  understand  exactly  what  is  happening. 
If  the  Department  of  Justice  is  to  be  permitted  to  become  an  active 
participant  in  regulatory  proceedings  with  some  sort  of  CID  power, 
then  it  seems  to  us  the  Senate  ought  to  spell  out  what  the  relationship 
between  the  Department  and  the  regulatory  agency  is  and  what  the 
function  of  the  Department  in  a  regulatory  agency  proceeding  might 
be.  ; 

The  Antitrust  Law  Section  is  beginning  to  explore  this  question 
by  asking  connnittees  to  study  the  types  of  legislation  which  are  being 
introduced  in  the  Senate  on  regulatory  reform.  I  believe  Senator 
Percy  has  introduced  one  bill;  Senator  Kennedy  has  one;  there  are 
apparently  others  pending  in  the  Senate  now.  We  really  ought  to  have 
an  opportunity  to  pass  on  those,  study  and  comment  intelligently  on 
them  iDefore  a  step  like  this  is  taken ;  namely,  this  great  expansion  of 
the  Department's  right  to  discovery  in  agency  proceedings. 

Senator,  we  are  now  going  to  move  on  to  the  question  of  parens 
patriae  suits  under  title  IV. 

Senator  Hruska.  Before  we  do  that,  Senator  Hart,  have  you  any 
questions  ? 

Senator  Hart.  No. 

Mr.  ]MiLLSTEix.  Mr.  Holmes,  of  Cleveland,  Ohio,  will  deal  with  title 
IV,  the  parens  patriae  legislation. 

Mr.  Holmes.  Thank  you,  Senator. 

Senator  Hruska.  I  am  sorry  for  the  defect  in  some  of  the  amplify- 
ing equipment.  You  may  proceed,  Mr.  Holmes. 

STATEMENT  BY  ALLEN  C.  HOLMES,  MEMBER  OF  THE  COUNCIL  OP 
THE  ANTITRUST  SECTION,  AMERICAN  BAR  ASSOCIATION 

Mr.  Holmes.  Thank  you,  Senator.  May  I  first  join  my  colleagues 
in  thanking  you  and  this  committee  for  the  opportunity  to  be  here 
today. 

As  Mr.  Millstein  has  stated,  the  American  Bar  Association  has 
previously  testified  before  the  Antitrust  and  Monopoly  Subcommittee 
with  respect  to  title  IV  of  this  bill,  parens  patriae.  On  May  7,  of  1975, 
Mr.  Walker  B.  Comegys  testified  for  the  American  Bar  Association, 
expressing  the  views  that  had  been  set  forth  in  a  resolution  adopted 
by  the  ABA  a  few  months  earlier  in  connection  with  the  similar  parens 
patriae  legislation  pending  in  the  House. 

Senator  Hruska.  Would  the  witness  suspend  to  allow  the  chairman 
to  say  for  the  record  that  Senator  Scott  of  Virginia  has  just  joined 
the  hearing  panel. 

Mr.  Holmes.  Since  the  time  of  that  testimony,  title  IV  has  been 
the  subject  of  substantial  revision  prior  to  being  reported  out  by  the 
Antitrust  and  Monopoly  Subcommittee. 

We  are  pleased  to  iiote  that  the  subcommittee  did  make  certain 
amendments  which  the  ABA,  among  other  witnesses,  had  suggested 
and,  in  particular,  the  deletion  of  the  State  attorney  general  authority 
to  institute  damasre  suits  on  behalf  of  corporations  and  other  businesses 
residing  in  the  State.  Further,  it  deleted  the  language  which  would 
have  required  the  Attorney  General  of  the  United  States  to  institute 
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•■a  suit  on  behalf  of  the  citizens  of  a  State  when  a  State  attorney  gen- 
eral had  not  done  so. 

We  also  understand  that  amendments  have  been  recommended  by- 
Senators  Hart  and  Scott  which  would  delete  the  provision  which 
-would  authorize  State  attorneys  general  to  bring  suit  to  recover  for 
damages  to  the  general  economy  of  a  State,  whether  measured  by  any 
decrease  in  revenues  or  increase  in  expenditures  or  otherwise.  This 
proposed  amendment  is  of  particular  importance,  for  as  Mr.  Comegys 
testified,  such  damages  would  invariably  lead  to  duplicative  recoveries 
despite  efforts  to  avoid  such  duplication.  Any  recovery  for  damage 
to  the  general  economy  of  a  State  would,  moreover,  result  in  a  dollar 
figure  that  would  be  totally  speculative  and  unrelated  to  any  actual 
harm  that  might  have  been  caused  by  an  antitrust  violation.  It  appears 
lo  us  essential  that  this  concept  be  deleted  from  the  bill. 

We  do  note  that  certain  of  the  changes  which  Mr.  Comegys  sug- 
gested last  May  have  not  been  adopted  in  the  bill  that  was  reported 
Ijj  this  subcommittee,  and  we  urge  that  our  previous  recommenda- 
tions be  reconsidered  by  the  committee. 

Finally,  and  of  greatest  importance,  the  bill  that  was  reported  by 
this  committee  would  apply  in  a  most  significant  respect  to  private 
class  actions  instituted  under  the  antitrust  laws.  And,  in  so  doing, 
would  introduce  concepts  of  very  questionable  constitutionality,  which 
are  totally  foreign  to  private  suits  and  to  the  purpose  of  parens 
patriae  legislation  itself. 

As  Mr.  Comegys  stated  in  his  testimony,  the  ABA  agrees  whole- 
heartedly with  the  concept  of  seeking  a  means  to  redress  any  wide- 
spread consumer  harm  in  connection  with  small  individual^  claims 
arising  from  antitrust  violations.  We  believe  that  it  is  essential  that 
those  who  engage  in  antitrust  violations  which  have  the  most  direct 
consumer  impact  should  not  be  permitted  to  retain  the  profits  of  their 
wrongful  acts.  On  the  other  hand,  a  defendant  has  the  right  to  a  fair 
liearing  with  all  constitutional  safeguards.  Accordingly,  so  long  as 
those  rights  are  protected,  Congress  and  the  courts  should  provide 
whatever  remedies  are  available  which,  in  fact,  permit  the  recovery 
of  damages  to  consumers  injured  by  antitrust  violations. 

We  say  again  what  we  said  last  May:  Antitrust  suits  instituted  by 
a  State  attorney  general  for  damage  on  behalf  of  the  consumer  citi- 
zens of  the  State  could,  in  fact,  be  such  a  remedy.  We  urge  that  a  very 
simple  and  straightforward  bill  providing  for  representative  actions 
by  the  State  attorney  general  under  rule  23  of  the  Federal  Eules  of 
Civil  Procedure  would  fully  accomplish  such  goals  while  protecting 
the  rights  of  defendants. 

As  originally  drafted,  title  IV  authorized  the  court,  in  its  discretion, 
to  determine  when  the  interests  of  justice  require  that  a  suit  instituted 
by  a  State  attorney  general  on  behalf  of  citizens  of  the  State  should 
only  proceed  as  an  action  subject  to  the  requirements  of  Federal  Rule 
23.' We  endorsed  that  attorney  general  class  suit  concept  as  to  con- 
sumers, but  we  urged  that  the  other  forms  of  attorney  general  suits 
contemplated  by  the  bill  be  rejected  because  they  deprived  defendants 
and  class  members  of  basic  constitutional  rights,  including  the  right 
to  a  fair  hearing,  adequate  notice,  and  substantive  due  process  of  law. 
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Unfortunately,  the  bill  reported  by  the  subcommittee  last  July,, 
deleted  the  rule  23  alternative  entirely.  In  its  place,  the  bill  retained 
the  concept  of  suits  for  damages  to  the  general  economy,  which  we 
understand  is  now  proposed  to  be  deleted,  and  the  concept  of  State 
attorney  general  civil  actions  to  recover  damages  for  natural  persons 
residing  in  the  State.  Such  suits  would  not  be  subject  to  the  protection 
afforded  by  Rule  23. 

We  respectfully  submit  that  this  committee  should  consider  in  depth 
whether  it  would  be  more  appropriate  simply  to  amend  the  law  so  as 
to  provide  that  a  State  attorney  general  is  an  adequate  representative, 
within  the  meaning  of  rule  23,  of  consumer  interests  within  the  State, 
whether  or  not  the  State  itself  has  been  injured  in  its  proprietary 
capacity.  Thus,  such  suits  would  be  subject  to  the  safeguards  con- 
tained in  Federal  Rule  23,  which  benefit  both  plaintiffs  and  defend- 
ants alike. 

As  to  the  computation  of  damages,  we  noted  in  prior  testimony  that 
even  in  horizontal  price-fixing  conspiracies  it  cannot  be  assumed  that 
competitors  so  engaged  will  sell  at  uniform  prices  or  will  retain  identi- 
cal prices  throughout  the  period  of  the  conspiracy.  Such  situations 
will  not  permit  damage  computations  in  gross,  such  as  authorized  by 
title  IV,  but  will  rather  require  individual  damage  computations.  "We 
further  noted  that  those  few  situations  which  do  permit  of  uniform 
methods  of  damage  computations,  for  example,  when  competitors 
agree  to  raise  their  prices  in  identical  amounts  and  retain  that  price 
increase  during  the  entire  period  covered  by  the  claim  for  damages, 
do  not  require,  to  be  manageable,  the  provision  for  aggregation  of 
damages  in  gross  as  proposed  in  title  IV.  Such  suits  are,  in  fact,  readily 
manageable  under  rule  23  as  it  presently  stands.  Individual  damage 
hearings  in  such  situations  can  be  conducted  expeditiously  by  a  master 
who  needs  merely  to  multiply  the  overcharge  by  the  number  of  units 
purchased.  Whether  rule  23  procedures  are  utilized  or  new  procedures 
are  devised  under  the  proposed  legislation,  there  must  be  some  hearing 
procedure  by  which  individual  injured  consumers  establish  their  right 
to  participate  in  the  recovery. 

Unfortunately,  the  bill  reported  by  this  subcommittee  not  only 
failed  to  delete  the  provisions  for  the  aggregation  of  damages  in  gross 
contained  in  the  original  draft,  but  extended  this  concept  to  all  private 
class  actions  instituted  on  behalf  of  natural  persons  under  section  4 
of  the  Clayton  Act. 

It  thus  removed,  by  one  stroke,  one  of  the  most  basic  substantive 
requirements  of  private  antitrust  actions  under  section  4  of  the  act. 
That  act  has  always  required  that  the  particular  private  plaintiff 
demonstrate  that  he  has  in  fact  been  injured  in  his  business  or  property 
by  reason  of  anything  forbidden  in  the  antitrust  laws.  In  other  words, 
this  addition,  which  is,  of  course,  irrelevant  to  the  subject  matter  of 
the  bill  because  it  deals  with  private  suits  rather  than  suits  instituted 
by  a  State  on  behalf  of  its  citizens,  would  radically  alter  the  existing- 
law  by  eliminating  the  requirement  that  a  plaintiff  prove,  as  an 
integral  part  of  the  antitrust  Aaolation.  that  he  is  in  fact  suffering 
cognizable  injury  as  a  proximate  result  of  that  violation. 

As  this  committee  knows.  Federal  court  jurisdiction  is  limited  under 
article  III  of  the  Constitution,  to  a  case  or  controversy  involving 
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parties  who  must  show  injury  in  order  to  have  standing  to  bring  a 
suit,  and  is  subject  to  the  requirements  of  procedural  due  process.  Any 
2")rovision  that  autliorizes  a  court  to  assess  damages  against  a  defendant 
without  hearing  in  regard  to  jDroof  of  any  actual  injury  to  identified 
plaintiffs  must  invariably  run  afoul  of  these  two  principles. 

We  note,  moreover,  that  although  the  bill  limits  State  attorney 
general  suits  to  violation  of  the  Sherman  Act  and  that  an  amendment 
has  been  proj^osed  which  will  apparently  further  limit  the  violations 
to  section  1  of  the  Sherman  Act.  present  section  4(c)  of  title  IV  will 
authorize  damages  in  gross  in  any  private  class  action  antitrust  suit, 
including  violations  of  the  Robinson-Patman  Act  and  other  provi- 
sions of  the  Clayton  Act.  This  sweeping  substantive  revision  of  anti- 
trust damage  law  has  no  place  in  this  title  which  ostensibly  deals 
only  with  the  concept  of  parens  patriae. 

As  we  stated  in  earlier  testimony,  we  do  recognize  the  legitimate 
interest  of  this  committee  in  seeing  to  it  that  antitrust  wrongdoers  are 
deprived  of  profits  obtained  as  a  result  of  their  illegal  acts.  Xonethe- 
Icss,  extreme  care  is  essential  to  avoid  undue  penalty  under  the  anti- 
trust laws  that  already  provide,  as  a  deterrent  to  violations,  for 
treble  damages  and  for  substantial  criminal  penalties,  which  have 
recently  been  vastly  increased.  Accordingly,  if  this  committee  deter- 
mines to  retain  a  concept  of  damages  in  gross,  without  proof  of  the 
fact  of  injury,  we  strongly  urge  the  following  limitations: 

(1)  Such  relief  should  be  carefully  limited  to  class  actions  instituted 
by  the  State  attorney  general: 

(2)  Recoveries  in  gross  should  be  authorized  only  in  attorney  gen- 
eral suits  involving  hardcore  antitrust  violations  such  as  price  fixing. 
Limiting  such  suits  to  section  1  of  the  Sherman  Act  does  not  go  far 
enough ; 

(3)  Relief  in  gross  should  not  l)e  permitted  when  it  will  be  dupli- 
cative of  damages  recovered  by  either  those  who  have  excluded  their 
claims  from  the  suit  pursuant  to  their  right  to  opt  out  or  a  business 
entity  which  has  instituted  suit  that  is  intended  to  cause  the  defend- 
ants to  disgorge  any  retained  benefits  of  such  violations.  Such  limita- 
tions would  avoid  duplicative  recoveries,  would  permit  those  damaged 
parties  other  than  consumers  represented  by  the  attorney  general  to 
recover  their  damages,  and  would  nevertheless  insure  that  any  im- 
properly obtained  gains  are  in  fact  disgorged  by  the  antitrust  violator : 

(4)  It  should  be  provided  that  damages  awarded  in  gross  should 
not  be  trebled,  for  although  trebled  damages  may  have  a  legitimate 
place  in  individual  damage  suits,  to  encourage  private  plaintiffs  to 
bring  suit  and  to  deter  those  who  would  violate  the  antitrust  laws, 
treble  damages  are  not  needed  to  encourage  class  actions  instituted 
by  the  State  attorney  general:  and 

(5)  Finally,  notice  by  publication  should  not  be  authorized  when 
the  defendant  voluntarily  offers  to  provide  individual  notice  to  all 
natural  persons  on  whose  behalf  the  suit  is  brought  and  who  can  be 
identified  through  reasonable  effort.  Such  a  provision  would  go  further 
toward  preserving  the  rights  of  those  supposed  to  be  represented  by 
the  State,  but  who  might  not  receive  notice  pursuant  to  the  publication 
standards  presently  contained  in  the  bill. 
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In  our  previous  testimony,  we  also  objected  to  that  provision  of 
title  IV  which  provides  for  distribution  of  sums  obtained  from  de- 
fendants other  than  to  those  demonstrably  injured  by  defendants. 

No  court  has  ever  held  on  the  merits  that  any  such  treatment  of 
antitrust  recoveries,  the  so-called  fluid  recovery  or  pot  of  gold,  is 
permissible.  Although  defendants  have,  on  occassion,  agreed  to  such 
dispositions  in  settlement  situations,  it  has  been  rejected,  in  every 
instance,  when  opposed  by  a  defendant. 

The  concept  of  fluid  recoven^  suffers  from  the  same  potential  con- 
stitutional infirmaties  as  found  in  connection  with  the  concept  of  ag- 
gregation of  private  damages  in  gross.  I  should  also  note  that  one 
commentator  has  pointed  out  a  serious  economic  consequence  which 
would  be  involved  when  a  residual  fund  is  used  to  lower  prices  below  a 
true  cost.  This  commentator  observed  that  such  a  result  woiild  be 
court-ordered  predatory  pricing  action  which  would  liave  significant 
adverse  effect  on  competition.^ 

Furthermore,  seeking  indirect  benefit  for  the  citizens  of  the  State 
by  making  the  defendants  use  residual  funds  to  achieve  social  goals 
by,  for  example,  making  drug  companies  found  to  have  engaged  in 
price  fixing  build  drug  clinics,  is  no  real  solution,  since  the  same 
companies  are  totally  free  to  retrieve  their  los.ses  through  increased 
prices  that  create  a  direct  detriment  to  those  who  might  or  might  not 
be  benefited  by  the  indirect  social  benefit  mandated  by  the  court. 

Quite  simply,  if,  in  fact,  private  suits  now  provided  for  by  section 
4  of  the  Clayton  Act  and  the  State  attorney  general  class  action 
suits  which  we  suggest  and  recommend  should  be  legislated,  do  not 
sufficiently  insure  that  a  wrongdoer  is  deprived  of  his  ill-gotten  gains^ 
this  objective  should  be  accomplished  by  the  direct  means  of  in- 
creased corporate  and  individual  fines  pursuant  to  the  recently  en- 
acted Antitrust  and  Penalties  Act.  and  maximum  jail  sentences  for  vio- 
lators, as  permitted  by  that  act.  If  experience  shows  that  these  new 
penalties  are  insufficient.  Congress  has  the  authority  to  create  more 
severe  punitive  measures.  Title  IV  of  S.  1284  cannot  be  expected  ta 
do  that  job. 

Among  several  other  problems  of  title  IV.  we  do  want  to  note 
our  concern  in  connection  with  the  definition  of  the  term  "State  at- 
torney general.*'  As  written,  the  term  would  include  any  person  author- 
ized by  State  law  to  bring  action  under  the  bill.  This  definition  would 
include  private  attorneys  retained  by  the  State  to  sue  on  its  behalf. 
The  House  counterpart  legislation  has  had  a  provision  added  to  this 
definition,  to  the  effect  that  this  term  does  not  include  any  person  em- 
ployed or  retained  on  a  contingency  fee  basis.  We  would  recommend 
that  the  addition  of  this  language  to  section  4(F)  (1)  be  considered. 
Such  arrangement  would  significantly  reduce  the  amount  of  the  dam- 
age fund  available  to  injured  consumers  if  entered  into. 

We  understand  that  Senators  Hart  and  Scott  intend  to  introduce 
an  amendment  which  would  authorize  the  court  to  determine  the 
amount  of  plaintiffs'  attorneys'  fees,  if  any.  which  should  be  awarded 
in  suits  instituted  under  the  new  legislation.  That  is  a  meritorious 

1  Managing  the  Large  Class  Action,  Eisen  v.  Carlisle  &  Jacquelin,  87  Harv.  L.  Rev.  426,, 
447  (1973). 
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provision  which  we  endorse.  However,  in  order  to  make  it  clear  that 
tlie  State  may  not  enter  into  a  separate  contingency  fee  arrangement 
with  outside  coimsel,  we  urge  the  addition  of  the  language  contained 
in  the  House  bill  concerning  the  exclusion  of  attorneys  employed  on 
a  contingency  fee  basis  from  the  definition  of  State  attorney  general. 

Finally,  and  I  think  important,  we  have  noted  the  exchange  of 
correspondence  between  Senator  Hruska  and  Chief  Justice  Burger, 
which  indicates  that  the  im])act  of  S.  1284  on  the  balance  between  the 
woi'kload  of  the  courts  and  their  resources  to  deal  adequately  with 
their  caseloads,  as  well  as  the  bill's  impact  on  practice  under  rule  23 
of  the  Federal  Rules  of  Civil  Procedure,  will  be  presented  to  the 
Judicial  Conference  of  the  United  States  at  its  meeting  commencing 
on  April  7  of  this  year.  It  appears  to  us  that  such  consideration  by 
the  Judicial  Conference  is  peculiarly  appropriate,  in  view  of 
the  sweeping  expansion  of  Federal  jurisdiction  proposed  by  this 
legislation. 

Thank  you  very  much. 

Senator  Hruska.  Mr.  Holmes,  would  labor  unions  be  subject  to  the 
lawsuits  under  S.  1284,  in  view  of  such  cases  as  the  United  Mine 
Worker's  and  the  Pennington  case  and  the  Jewel  Tea  Co.  case?  If  you 
are  not  prepared  to  answer  that,  you  may  furnish  a  reply  for  the 
record,  but  some  off-the-cuff  comment  on  it  at  this  time  would  be 
welcomed. 

Mr.  Holmes.  Yes.  We  shall  be  delighted  to  furnish  a  written  re- 
sponse ;  but  I  can  say  that  I  am  satisfied  that  they  would  be  included 
in  the  class  of  persons  who  would  be  subject  to  suit  were  they  to  be 
found  to  be  violators  of  the  antitrust  law  ? 

Senator  Hruska.  "Well,  they  were  found  to  have  violated,  and  then 
proceeded  against  antitrust' laws  in  the  Jeioel  case  and  in  the 
Pennington  case,  were  they  not? 

Mr.  Holmes.  Yes,  they  were.  Senator. 

Senator  Hruska.  Xow,  with  that  as  a  premise,  the  act  would  apply 
and  the  remedy  would  be  available  under  S.  1284,  against  labor  unions, 
in  those  circumstances ;  is  that  correct  ? 

]Mr.  Holmes.  In  those  circumstances  where  individual  citizens  of  a 
State  would  have  a  claim  against  those  wrongdoers,  yes,  Senator. 

Senator  Hruska.  Unless  there  is  objection,  there  vdll  be  incorpo- 
rated in  the  record,  at  this  point,  a  paper  commenting  on  a  paper  of 
the  Bureau  of  National  Affairs,  Inc.,  which  was  published  in  1967, 
sliortly  after  the  decisions  of  the  Supreme  Court  in  the  United  Mine 
Workers  v.  Pennington  case  and  Ainalgamated  Meat  Cutters  v.  Jeioel 
Tea  Co.  case. 

^Ir.  Holmes.  Very  well. 

Senator  Hruska.  It  comments  upon  this  very^  subject,  and  will  serve 
as  a  basis  and  foundation  for  any  comment  you  might  want  to  add 
to  this. 

Mr.  Holmes.  Thank  you.  Senator. 

Senator  Hruska.  Senator  Hart,  have  you  any  questions? 

Senator  Hart.  No. 
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Senator  Hrtjska.  Senator  Biirdick  ? 

Senator  Burdick.  Not  at  this  time. 

Senator  Hruska.  The  next  witness  will  be  Ms.  Fox. 

STATEMENT  OF  ELEANOR  M.  FOX,  SECTION  OF  ANTITRUST  LAW, 
AMERICAN  BAR  ASSOCIATION 

Ms.  Fox.  Thank  you  very  much,  INIr.  Chairman. 

I  am  very  pleased  to  be  able  to  be  here  today,  and  am  honored  to  be 
invited. 

I  will  speak  about  title  V,  which  is  tlie  title  that  provides  for  pre- 
meri^er  notification  and  related  provisions.  Title  V  is  intended  to  aid 
antitrust  enforcement  against  illegal  mergers.  It  would  not  change 
rules  of  legality,  but  it  would  change  the  procedures.  The  essential 
chaiiges  it  would  make  fall  into  four  categories : 

The  first  is  premerger  notification : 

The  second  is  a  30-day  waiting  and  discovery  period,  which  could 
be  extended  by  20  days  or  more ; 

The  third  is  automatic  temporary  restraining  orders,  with  a  shift 
of  the  burdens  from  plaintiff  to  defendant  on  tlie  ensuing  motion  for 
a  preliminary  injunction ; 

And  the  fourth  applies  where  a  preliminary  injunction  is  not 
entered.  That  would  provide  for  a  nearly  automatic  hold-separate 
order  and  a  mandate  to  deprive  the  losing  defendant  of  the  benefits 
of  tlie  acquisition. 

The  first  two  categories  are  aimed  at  giving  the  Government  suffi- 
cient knowledge  and  sufficient  time  to  sue  and  to  seek  preliminary 
relief  if  that  is  appropriate.  We  believe  these  are  proper  objectives. 
"We  think  a  premerger  notification  program  and  a  w^aiting  period  for 
certain  merging  companies  could  be  salutary  and  would  be  an  aid  to 
antitrust  enforcement. 

However,  the  last  two  categories  are,  in  our  view,  unnecessary  and 
overly  restrictive.  Their  predominant  effect  will  be  to  deter  or  abort 
lawful  business  transactions.  If  a  merger  is  j)robably  unlawful,  the 
courts  will  grant  a  preliminary  injunction  against  it  today;  if  it  is 
probably  lawful,  it  seems  wrong  that  the  courts  should  stand  in  the 
way  at  the  outset  of  a  litigation,  or  impose  penalties  on  the  loser  at 
the  conclusion.  I  should  like  to  deal  in  greater  detail  with  each  of 
these  four  categories. 

First,  as  to  premerger  notification,  as  I  have  indicated,  we  support, 
in  concept,  notification  of  mergers.  We  support  notification  of  mergers 
over  a  minimum  value.  Of  course,  the  Federal  Trade  Commission 
already  has  a  notification  program. 

The" premerger  notice  provisions  of  title  V  do  not  add  a  good  deal  to 
the  existing  FTC  requirements,  but  they  do  include  more  mergers 
jurisdictionally,  they  do  insure  notice  reasonably  prior  to  consumma- 
tion of  the  transaction,  and  they  do  make  the  filings  directly  available 
to  the  Assistant  Attorney  General  in  charge  of  Antitrust.  We  believe 
that  such  additions  are  saluatory. 

However,  we  believe  the  notice  revision  suffers  from  overbreadth.  It 
requires  the  reporting  of  a  $10  million  acquisition  by  a  $100  million 
company.  Such  an  acquisition  is  probably  not  likely  to  offend  the  anti- 
trust laws. 
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Inclusion  of  all  such  transactions  is  likely  to  deluge  the  antitrust 
authorities  with  meaningless  paper  and  immerse  them  in  unnecessary 
administratiA'e  duties.  The  Federal  Trade  Commission  has  used  a  more 
realistic  reporting  minimum  of  $250  million  in  sales  or  assets,  and  ap- 
parently, according  to  the  testimony  of  former  FTC  Chairman  Eng- 
man,  the  FTC  has  found  this  minimum  entirely  satisfactory.  Ciiair- 
man  Engman  said,  in  testimony : 

If  we  have  to  conduct  full  investigations  of  all  mergei-s  exceeding  the  $100 
million  assets  or  sales  test,  the  fruits  of  our  efforts  migiit  not  be  worth  the  cost. 

Second,  as  to  the  waiting  period,  a  short  waiting  period  sufficient  to 
give  the  Govermnent  time  to  analyze  transactions  would  be  an  aid  to 
responsible  antitrust  enforcement.  Thirty  daj'S  would  seem  to  us  to  be 
a  reasonable  period.  The  bill  as  reported  allowed  an  additional  ex- 
tension of  45  days  after  receipt  of  information  and  documents  re- 
quested by  the  Government. 

We  are  pleased  to  note  that  this  period  may  be  reduced  to  20  days  by 
the  proposed  amendment;  but  even  the  20-day  period  presents  prob- 
lems that  we  think  should  be  cured.  The  most  obvious  problems  inhere 
in  the  tender  offer  situation.  The  olfering  company  must,  under  the 
Williams  Act,  accept  tendered  stock  within  60  days  of  tender,  or  risk 
its  withdrawal.  To  cure  the  time  problem  caused  by  this  possibly  ex- 
tended waiting  period,  we  propose  the  following:  In  order  to  take 
.'ulvantage  of  the  discretionary  time  extension,  the  Government  should 
be  rec{uired  to  make  its  request  for  information  and  documents  within 
10  days  after  notification  is  filed. 

Third,  temporary  restraining  orders  and  preliminary  injunctions: 
Subparagraph  (d)  of  the  bill,  as  reported,  would  grant  the  Govern- 
ment preliminary  injunctions  at  its  will.  We  strongly  opposed  this 
provision,  as  did  many  others,  including  FTC  Chairman  Engman. 
Presumabh'^,  within  the  notice  period,  the  Government  would  have 
assembled  sufficient  facts  to  prove  that  it  was  entitled  to  preliminary 
relief,  if  it  was  so  entitled.  If  preliminary  injunctions  were  made  auto- 
matic on  mere  application  of  the  Government,  without  any  adversarial 
testing  on  the  merits,  large  numbers  of  probably  lawful  transactions 
would  be  unduly  restrained.  ; 

Senator  Scott  and  Hart  have  proposed  an  amendment  that  would  go 
only  a  small  way  toward  curing  this  problem.  In  essence,  the  Govern- 
ment would  have  the  right  to  an  automatic  temporary  restraining 
order,  and  on  the  ensuing  motion  for  preliminary  relief,  the  usual 
burdens  would  be  shifted. 

The  preliminary  injunction  would  issue  unless  defendants  show  that 
the  Govermnent  does  not  have  a  reasonable  probability  of  success  on 
the  merits,  or  that  defendants  will  be  irreparably  injured  by  loss  other 
than  loss  of  benefits  of  the  transaction.  The  burden  on  defendants 
would  be  a  hard  one  indeed,  and  one  would  expect  the  preliminary 
in j  miction  to  issue  even  where  the  Government's  case  is  thin.  As  ex- 
perience teaches,  the  grant  of  preliminar}"  relief  often  aborts  the  deal ; 
therefore,  we  can  expect  man}'  lawf til  transactions  to  be  frustrated  by 
the  provisions.  The  present  law  that  the  Government  must  show  a  rea- 
sonable probability  of  success  seems  a  far  fairer  allocation  of  burdeng. 
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The  automatic  temporary  restraining  order  is  itself  a  problem.  The 
problem  is  magnified  in  tender  offer  cases  where  entry  of  the  order 
will  almost  surely  kill  the  tender  offer.  Therefore,  the  case  is  particu- 
larly strong  for  eliminating  tender  offers  under  the  Williams  Act,  from 
subparagraph  (d).  Indeed,  we  think  that  subparagraph  (d)  should 
be  eliminated  entirely,  except  for  its  very  salutary  expediting  pro- 
cedures, for  the  existing  law  governing  temporary  restraining  orders 
and  preliminary  injunctions  is  fair  and  effective. 

Fourth,  and  finally,  hold-separate  orders,  escrowed  profits,  and  dis- 
gorgement of  benefits:  Subparagraph  (g)  mandates  a  hold-separate 
order  unless  justice  requires  otherwise,  authorizes  profits  to  be  es- 
crowed, and  mandates  disgorgement  of  the  benefits  of  the  transaction.^ 
This  provision  is,  of  course,  intended  to  cover  those  cases  in  which  no 
preliminary  injunction  issues  under  subparagraph  (d).  It  is  hard  to 
understand  how  such  restrictions  are  merited  in  a  case  in  which  the 
Government — to  borrow  words  from  subparagraph  (d) — ^"does  not 
have  a  reasonable  probability  of  ultimately  prevailing  on  the  merits."  ^ 

In  any  event,  a  hold-separate  order,  although  it  might  be  appropri- 
ate, should  be  won  by  the  plaintiff  in  an  adversarial  proceeding,  or  ne- 
gotiated, if  granted  at  all. 

Subparagraph  (g)  provides,  also,  that  the  court  may  order  that 
profits  of  the  acquired  firm,  or  stock  or  assets,  be  placed  in  escrow,  and 
that  the  court  shall  deprive  the  losing  defendant  of  all  benefits  of  the 
violation.  These  provisions  are  apparently  intended  as  a  deterrent 
to  illegal  acquisitions,  and  as  a  method  of  preventing  acquiring  com- 
panies from  profiting  from  their  illegal  acts. 

These  objections  are  salutary,  but  the  solutions  are  not.  The  bill 
would  tend  to  discourage  the  acquiring  company  from  maximizing  the 
competitive  potential  as  well  as  the  efficiency  of  the  acquired  fii-m.  The 
defendant  will  lose  its  incentive  to  do  so.  It  is  likely  to  prefer  to  spend 
its  money  and  eft'orts  where  its  investment  is  a  surer  one,  and  the 
acquired  firm  is  likely  to  stagnate. 

We  believe  that  subparagraph  (g)  provides  disincentives  to  compe- 
tition ;  ^  and  we  oppose  it. 

In  conclusion  and  summary,  we  favor  premerger  notification  and  a 
reasonable  waiting  and  discovery  period,  during  which  the  Govern- 
ment may  gather  information  sufficient  to  make  enlightened  decisions 
whether  to  sue  and  whether  to  seek  preliminary  relief.  Having  this 
information,  the  Government  will  be  well  situated  to  get  preliminary 
relief  where  it  is  reasonably  likely  to  prevail.  When  the  Government's 
case  is  so  thin  that  it  is  not  likely  to  prevail,  we  believe  the  merging 
companies  should  have  the  right  to  consummate  the  transactions  and 

1  We  do  not  read  subparagraph  (g)  as  changing  the  law  regarding  divestiture,  and  to 
the  extent  that  it  reaffirms  the  rule  that  divestiture  is  in  most  cases  the  preferred  remedy 
for  a  section  7  violation,  we  have  no  objection  to  it. 

2  Under  subparagraph  (d),  a  preliminary  injunction  may  be  denied  If  it  would  irreparably 
Injure  defendants,  but  presumably  in  such  case  the  court  would  order  a  hold-separate 
order  under  (d)  if  appropriate,  so  that  subparagraph  (g)  is  not  needed  for  this 
circumstance. 

3  Subparagraph  (g)  would  deter  mergers  that  are  probably  lawful,  since  these  are  the 
mergers  that  do  not  invite  preliminary  relief  under  subparagraph  (d).  There  is  no  public 
Interest  in  deterring  lawful  mersers. 
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we  believe  they  should  fully  retain  their  incentives  to  operate  efficiently 
and  to  compete  effectively. 

Senator  Hruska.  Senator  Burdick,  have  you  any  questions  i 

Senator  Burdick.  Yes ;  I  would  like  to  ask  a  question. 

\Tc  TTax  Yes. 

Senator  Burdick.  In  your  hypothetical  case,  you  seemed  to  endorse 
prenotihcation  of  certain  cases,  but  any  time  that  a.  company  of  $10 
million  and  a  company  of  $100  million  began  to  merge  m  some  way, 
if  you  were  the  Attorney  General  you  would  look  at  it  very  carefully, 

wouldn't  you  ?  ,.        i      •        t 

Ms.  Fox.  I  don't  think  I  would  seek  out  mergers  ot  such  size.  L 
would  look  for  all  mergers  that  might  offend  the  antitrust  laws.  The 
problem  with  the  dollar  standard  is,  dollars  do  not  directly  correlate 
with  the  legality  of  the  transaction.  The  benefit  of  having  a  dollar 
minimum  in  notification  programs  is  to  weed  out  mergers  that  are  so 
small  that  thev  are  probably  not  going  to  be  among  those  that  are  il- 
legal. This  does  not  mean  that  there  cannot  be  a  small  merger  that  is 
not  legal.  But  the  FTC  covers  a  number  of  such  situations  by  its  own 
i-ules,  with  respect  to  industries  like  the  cement  industry  and  food 
distribution,  where  it  fears  that  there  might  be  undue  concentration  or 
lack  of  competition ;  and  it  provides  for  notification  in  such  cases. 

Senator  Burdick.  What  I  am  trying  to  get  at  is  what  is  the  pre- 
notification  of  two  companies  merging,  any  physical  size,  and  the 
Attorney  General,  doing  a  duty,  makes  inquiries '? 

My  question  is,  is  30  days,  45  days,  60  days  long  enough  to  do  the 
job,  ov  is  the  Attorney  General  apt  to  ask  for  a  restraining  order  or 
temporary  injunction — whatever  you  call  it — just  to  be  on  the  safe 
side'^ 

Ms.  Fox.  Yes;  he  may  ask  for  an  injunction  to  be  on  the  safe  side. 

Senator  Burdick.  Now,  there  are  situations,  when  I  was  in  Xorth 
Dakota,  where  the  merger  was  brought  about  by  dire  necessity ;  they 
were  out  of  capital,  and  had  to  wait  60  days  and  then  get  a  temporary 
injunction  and  have  that  enforced  until  the  merits  are  heard — and  if 
you  are  sick,  your  patient  may  die. 

Ms.  Fox.  You  point  out  a  very  significant  problem  with  the  bill. 
Under  the  bill,  even  as  to  the  amendments  proposed,  there  would  be  a 
temporary  restraining  order  that  is  automatic,  and  could  not  be  lifted 
under  any  circumstances. 

Senator  Burdick.  Well,  my  question  is,  is  it  better  for  this  sick  com- 
pany to  take  a.  chance  on  merging  now,  as  long  as  they  are  going  to 
get  some  infusion,  money  or  blood,  and  just  meet  this  question  later? 
Xow,  here  is  a  case  that  I  know  where  jprenotification  has  probably 
killed  the  compaii}' . 

Ms.  Fox.  Yes.  I  believe  that  there  should  be  exceptions  where  neces- 
sary. 

The  FTC,  as  you  probably  know,  did  have  premerger  notification 
rules.  It  changed  them  to  rules  that  require  notification  10  days  after 
agreement  in  principle  to  merge,  but  not  necessarily  premerger  notifi- 
cation. That  has  its  benefits,  because  it  does  not  stop  deals  that  might 
be  aborted  if  premerger  notification  is  required. 
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Senator  Bukdick.  Well,  sometliing  has  got  to  be  done  where  time 
of  the  essence ;  you  cannot  wait  for  months  and  years  to  go  by. 

:Ms  Fox.  I  think  that  is  absolutely  right;  and  even  if  restrictions  are 
imposed  along  certain  lines,  as  I  have  indicated  here,  I  think  it  is 
essential  that  a  temporary  restraining  order  must  be  able  to  be  lifted. 
If  the  TEO  is  provided  for,  it  must  be  able  to  be  lifted,  on  a  showing 
that  the  merger  must  be  consuminated  or  will  fall  through,  and  that 
there  is  a  need  for  the  consummation. 

Senator  Burdick.  I  know  this  is  one  of  the  problems  I  would  like  to 
have  resolved,  where  we  are  going  to  have  a  situation  like  that. 

Ms.  Fox.  Well,  we  think  that  "the  existing  rules  governing  TRO's 

and  preliminary  injunctions  are  adequate  to  cure  that  problem.  They 

allow  the  court'to  take  financial  emergencies  into  account ;  and  that  is 

one  of  the  reasons  why  we  think  the  existing  rules  are  proper  and  good. 

Senator  Hruska.  Senator  Mathias  ? 

Senator  ^Matiiias.  I  am  wondering  if  you  considered  what  sort  of 
human  reaction  would  be  in  the  Justice  Department  ?  Senator  Burdick 
raised  the  question  of  the  Attorney  General  seeking  a  restraining 
order  almost  as  a  matter  of  course. 

I  think  we  all  know  that  the  Attorney  General  is  not  much  likely 
to  be  occupied  with  the  average  run-of-the-mill  cases,  but  if  some 
young  Justice  Department  lawyer  would  happen  to  have  this  file 
dropped  on  his  desk,  and  will  have  to  really  make  the  decision,  can  you 
analyze  what  that  young  Justice  Depai-tment  lawyer  is  likely  to 
do  when  that  file  drops  on  his  desk  and  this  choice  is  put  before  him 
to  act  in  the  name  of  the  Attorney  General  of  the  United  States j 

Ms.  Fox.  Well,  we  do  feel  that  automatic  injunction  provisions  will 
be  used.  We  Avould  hope  that  they  would  be  used  responsibly.  If  an 
enforcement  person  had  auy  doubt'at  all.  the  enforcement  person  would 
get  the  injunctive  relief.  That  is  the  reason  why  we  opposed  the  auto- 
matic injunctive  relief. 

Senator  Bfrdick.  And  the  temporary  injunction  will  last  until  the 
matter  is  tried  on  its  merits,  would  it  not  ? 

Ms.  Fox.  The  temporary  injunction  would  last  until  the  decision  on 

the  preliminary  injunction,  and  then,  of  course 

Senator  Bfrdick.  And  that  may  be  months  or  years ;  could  it  ? 
Ms.  Fox.  Yes ;  except  that  there  is  a  provision  in  the  amendments 
proposed  by  Senators  Hart  and  Scott  that  it  be  vacated  if  prelimi- 
nary injunction  proceedings  are  not  completed  within  60  days. 
Senator  Burdick.  That  can  be  extended. 
Ms.  Fox.  Yes ;  it  can  be  extended. 
Senator  Burdick.  OK. 

Senator  Hruska.  Mr.  Nash  has  some  questions. 
Mr.  Nash.  Thank  you,  Mr.  Chairman. 

Ms.  Fox,  is  it  not  correct  that  under  section  7  of  the  case  law 
there  is  something  called  the  ''Failing  Company  Doctrine,"  whereby 
if  the  company  to  be  acquired  is  about  to  go  into  bankruptcy  or  needs 
an  infusion  of  capital,  or  it  fits  into  the  category  sort  of  described 
by  Senator  Burdick,  that  the  courts  have  held  that  such  an  acquisi- 
tion is  not  within  the  contemplation  of  section  7,  and  it  would  not  be 
deemed  to  violate  the  antitrust  laws  ? 
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]SIs.  Fox.  Some  courts  haA'e  so  held.  It  is  a  controversial  question. 
Tlie  Federal  Trade  Commission  takes  a  slightly  different  position. 

Mr.  Xash.  Xow,  with  respect  to  the  30-day  notification  provision, 
possibly  forcing  an  entity  to  go  to  bankruptcy  because  they  could 
not  consummate  a  merger  quickly  and,  therefore,  would  not  get  the 
infusion  of  capital,  is  it  not  correct  that  under  existing  standards  in 
S.  1284,  as  reported  by  the  subcommittee,  the  governmental  authori- 
ties (a)  have  power  to  issue  general  exemptions  by  rule  for  such 
transactions,  and  (b)  with  regard  to  any  particular  merger  transac- 
tions, they  have  the  authority  to  waive  the  30-day  waiting  period,  and 
to  authorize  the  companies  to  proceed  and  consummate  the  merger  at 
once  ? 

Ms._  Fox.  That  is  totally  discretionary  with  the  enforcement  au- 
thorities, yes. 

Mr.  Xash.  You  are  an  accomplished  antitrust  counsel,  particularly 
in  the  section  7  merger  matters.  AVould  it  be  your  judgment  where 
one  of  the  companies  is  in  the  nature  of  a  failing  company,  that  the 
antitrust  authorities  would  or  would  not  be  disposed  toward  waiving 
the  30-day  waiting  period  ? 

Ms.  Fox.  Well,  with  due  respect,  Mr.  Nash,  to  me,  that  is  not  the 
important  question.  I  want  to  be  sure  that  there  is  an  opportunity^, 
apart  from  the  discretion  of  the  Attorney  General,  for  a  financially 
needed  merger  to  go  through.  I  want  the  discretion  not  to  lie,  of 
course,  with  the  authorities,  but  for  there  to  be  either  the  power  of 
the  court,  under  ordinary  TRO  preliminary  injunction  standards  or 
else  a  preexemption. 

Mr.  Nash.  Well,  we  are  talking  here  of  the  30-day  notification  period 
that  Senator  Burdick  was  concerned  with,  not  with  Mdiat  standard 
should  apply  for  the  preliminary  injunction. 

]\Is.  Fox.  What  I  am  saying  is  that  I  do  not — although,  of  course, 
the  antitrust  authorities  have  discretion  not  to  require  the  30-day 
waiting  period — I  do  not  think  that  is  enough  in  certain  emergency 
situations.  I  do  not  think  that  that  is  enough  to  rely  on. 

Mr.  Nash.  So  would  you  counsel  the  committee  to  draft  a  further 
exemption — say,  exemption  No.  12 — for  failing  companies  or  emer- 
gencies? Is  that  the  essence  of  what  you  are  saying? 

Ms,  Fox.  No.  I  do  not  think  that  they  should  draft  it  that  way. 

]Mr.  Nash.  I  have  no  further  questions. 

Senator  Burdick.  Well,  what  I  am  fearful  of  is  that  the  prosecutor 
is  going  to  take  the  safe  side  and  not  consent  to  this  exemption;  that 
he  will  want  to  do  a  little  studying  on  this  matter.  That  is  what  I 
am  afraid  of. 

Ms.  Fox.  There  is  also  a  question  about  what  is  a  failing  company, 
and  of  possible  prosecutorial  skepticism  when  a  company  says  that  it 
must  merge  because  it  is  failing. 

Senator  Hruska.  Have  you  a  question  ? 

Mr.  O'Leary.  Yes ;  Ms.  Fox,  with  respect  to  Senator  Mathias'  ques- 
tion about  how  the  individual  in  the  Justice  Department  performs 
when  the  file  is  dumped  on  his  desk,  and  wdiether  or  not  he  is  going 
to  seek  a  preliminary  injunction,  the  Government  seeks  very  few- 
does  it  not  ? 
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Ms.  Fox.  T  do  not  refilly  think  T  could  answer  that  question.  There 
are  quite  a  number  of  injunctions  granted. 

Mr.  O'Leary.  Our  research  shows  that  from  1955  to  1975  the  Gov- 
ernment sou<rht  62  preliminary  injunctions,  or  approximately  3  a 
year.  Is  it  a  fair  statement  to  say  that  when  the  Government  seeks  a 
preliminary  injunction,  it  oenerally  loses? 

Ms.  Fox.  I  do  not  know  what  the  statistics  are,  but  I  would  not  say 
that  that  is  a  fair  statement.  I  think  the  Government's  likelihood  of 
getting  preliminary  relief  depends  on  the  strength  of  the  Govern- 
ment's case. 

Mr.  O'Leaky.  Well,  once  again,  with  respect  to  those  62,  the  Gov- 
ernment was  successful  in  less  than  one-third. 

Ms.  Fox.  Yes:  what  T  am  saying  is  that  this  might  reflect  on  the 
merits  of  the  Government's  case.  In  addition,  I  might  point  out  that 
since  the  Expediting  Act  was  amended,  if  the  Government  loses — and 
says  that  it  should  have  won,  but  it  lost  because  it  had  a  judge  who 
was  just  unsympathetic  to  the  Government,  and  should  not  have  been, 
under  the  circumstances — the  Government  has  recourse  now  to  the 
circuit  court.  And  I  regard  that  as  a  very  good  development.  I  re- 
gard that  as  important  backup. 

I  do  believe  that  if  the  Government  has  a  reasonable  probability 
of  success,  it  will  get  preliminary  relief  at  the  district  court;  at  the 
least,  in  most  cases,  assuming  justice  is  carried  out,  it  will  get  the  re- 
lief from  the  appellate  court. 

Mr.  O'Leaky.  Would  you  agree  that  in  attempting  to  secure  ade- 
quate relief  after  trial  or,  as  often  say,  "unscrambling  the  eggs" — 
that  it  is  pretty  difficult  2  or  3  years  down  the  pike,  after  trial  ? 

Ms.  Fox.  In  stock  acquisitions,  it  may  be  less  difficult.  Of  course, 
in  asset  acquisitions  it  may  be  more  difficult.  There  are  certainly  prob- 
lems of  divestiture  after  mergers  are  consummated. 

JVIr.  O'Leary.  Well,  our  research  shows  that  the  Government  is  suc- 
cessful at  the  trial  stage  in  almost  90  percent  of  the  section  7  cases — 
exchiding  banking  cases — it  files. 

Ms.  Fox.  Other  than  bank  cases  ? 

Mr.  O'Leary.  Yes;  now,  given  the  fact  that  the  Government  wins 
90  percent  of  the  cases  at  or  after  trial  on  the  merits,  and  that  relief 
after  trial  is  difficult,  is  it  so  wrong  of  us  to  attempt  to  shift  the  burden 
with  respect  to  the  standard  by  which  a  preliminary  injunction  will  be 
granted  or  denied? 

Ms.  Fox.  I  still  think  your  equation  eliminates  the  important  fact 
of  whether  the  Government  had  a  reasonable  probability  of  success. 
If  it  looks  like  the  Government  should  win,  if  it  looks  like  the  merger 
is  probably  illegal,  and  if  the  Government  should  take  the  effort  to 
go  to  the  court  on  a  motion  for  preliminary  injunction,  it  will  get 
that  relief  and  not  have  to  face  the  problems. 

You  do  have  the  other  type  of  case  where  it  looks  like  the  merger 
is  probably  legal ;  but  anything  can  happen,  and  the  defendant  might 
lose  in  the  end.  There  might  be  relief  problems,  but  it  looks  to  us  that 
this  defendant,  where  it  looked  like  the  merger  was  probably  legal, 
should  not  be  penalized. 

Mr.  O'Leary.  Is  not  that  saying  that  because  the  Government  is 
wrong  10  percent  of  the  time,  we  are  going  to  allow  a  lot  of  mergers 
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to  o^o  throii^jh  that  are  ultimately  going  to  be  determined  to  be  illegal ; 
and  relief  3  and  5  years  down  the  road,  as  a  practical  matter,  is  pretty 
difficult? 

Ms.  Fox.  You  must  be  assuming  that  in  such  cases  a  preliminary  in- 
junction was  sought  and  denied.  I  am  sure  the  statistics  do  not  bear 
that  out.  If  the  Government  is  right  90  percent  of  the  time,  it  will  get 
a  preliminary  injunction  90  percent  of  the  time.  Indeed  the  standard 
for  preliminary  relief  is  lesser  than  the  standard  for  judgment  after 
trial.  If  the  Government  can  prove  that  it  is  likely  to  win,  it  gets  pre- 
liminary relief.  It  has  to  prove  that  there  is  a  violation  to  win  at  trial. 

Mr.  O'Leary.  Thank  you. 

Senator  IIruska.  Now,  we  have  ]\Ir.  Millstein,  unless  there  are  any 
further  questions. 

Mr.  Millstein.  I  am  going  to  take  just  a  couple  of  minutes  to  finish 
up.  I  would  like  to  be  sure,  however,  that  there  are  no  further  questions 
of  jNIr.  Pollock  and  Ms.  Fox  and  jVIr.  Holmes,  before  I  go  on,  because 
I  think  they  dealt  with  the  major  subject  matters. 

Senator  Hruska.  I  will  have  a  couple  of  questions  of  Mr.  Pollock. 

Are  there  any  legitimate  standards,  Mr.  Pollock,  we  could  adopt 
now  on  limited  investigatory  authority  which  title  II  contains,  such 
as  by  permitting  its  use  only  if  it  is  needed  in  order  to  draft  an  anti- 
trust complaint,  instead  of  razing  the  fields — and  almost  indiscrimi- 
nantly — in  terms  of  law  enforcement  or  low  activity  ?  Instead  of  doing 
that,  direct  it  more  j^articularly  and  usefully  and  truthfully  ? 

Mr.  Pollock.  I  think  that  it  would  be  a  very  worthwhile  inquiry. 
I  think  that  is  the  kind  of  thing  that  perhaps  we  should  respond  to  by 
letter,  that  is,  whether  there  is  or  it  would  be  possible  to  develop 
some  verbal  formulation  which  would,  at  least  to  some  extent,  restrict 
the  unlimited  discretion  which  is  conferred  by  this  bill.  I  think  we 
would  like  to  consider  that  and  respond  to  the  Senator. 

Senator  Hruska.  On  another  point.  Y\"ith  all  of  the  new  reports  and 
documents  that  will  be  required  under  the  proposed  provisions  in  title 
II,  do  you  think  it  would  be  well  to  make  sure  that  all  copies  and 
originals  of  documents  are  returned  after  the  investigation  is  over,  so 
that  the  Antitrust  Division  does  not  become  a  gigantic  data  bank? 

Mr.  Pollock.  I  think  that  the  bill  does.  Senator,  provide  for  the 
return  of  documents.  The  difficulty  is  that  it  also  provides  a  variety  of 
new  ways,  not  now  permitted  by  the  Antitrust  Civil  Practice  Act,  for 
the  disclosure  of  previously  confidential  information.  It  provides,  for 
example,  that  the  information  could  be  used  by  other  Antitrust  Divi- 
sion attorneys  in  connection  with  other  matters.  Information  could 
be  turned  over  to  the  Federal  Ti-ade  Commission,  for  whatever  use  it 
wishes.  It  also  provides  that  the  information  can  be  used  b}^  Division 
attorneys  in  connection  with  the  oral  interrogation  about  which  we 
spoke  earlier,  so  that  information  obtained  through  one  CID  could 
be  disclosed  through  witnesses  at  these  depositions,  at  the  discretion  of 
the  Division  attorneys,  thereby,  we  think,  largely  emasculating  many 
of  the  confidentiality  protections  which  were  built  into  the  1962  act. 

Senatoi-  Hruska.  A  final  question  on  title  II.  When  innocent  parties 
are  brought  in,  third  parties  not  parties  to  the  action,  the  case  is  even 
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more  compellino-  in  regard  to  the  question  I  will  now  propound :  and 
that  is,  in  many  instances,  considerable  expense  will  be  incurred  by  the 
witness,  much  time,  and  the  employment  of  counsel  and  so  on,  all  be- 
cause they  are  called  upon  by  the  Antitrust  Division  of  the  Depart- 
ment of  Justice  to  enable  the  Department  of  Justice  to  perfect  a  case — • 
to  build  and  perfect  a  case.  Normally,  when  the  Antitrust  Division 
undertakes  to  build  up  a  case,  they  have  to  pay  for  the  services :  they 
certainly  have  to  pay  their  own  attorneys.  Now,  they  are  imposing 
upon  people  who  have  no  interest  in  it,  and  who  are  third  parties.. 
Consiclcrable  hardships  and  great  expense  would  be  visited  upon  them. 
Should  there  be  some  provision  for  paying  for  reimbursing,  for  ex- 
penses incurred  and  payment  of  counsel  fees  and  witness  fees,  and  the 
time  of  such  witnesses,  whether  they  be  companies  or  natural  persons? 

Mr.  Pollock.  Well,  I  think  a  provision  that  would  be  designed  to 
provide  for  the  reimbursement  of  certain  expenses  would  be  entirely 
reasonable.  I  was  struck,  Senator,  by  the  absence  of  any  provision 
in  the  bill  even  for  payment  of  the  customary  witness  fees  or  for  pay- 
ment of  expenses  of  the  witness  involved  in  traveling  to  the  place 
where  he  must  appear  for  the  interrogation. 

The  problem  is  compounded  by  the  fact  that  the  bill  provides  that 
the  witness  can  be  compelled  to  appear  any  place  in  the  country  where 
he  transacts  business.  So  that  if  you  have  a  business  executive  who, 
from  time  to  time,  engages  in  business  in  a  variety  of  cities  around  the 
country,  the  bill  would  enable  the  Justice  Department  to  compel  that 
man  to  appear  at  any  such  place,  without  any  provision  whatsoever 
for  payment  of  his  expenses,  counsel  fees,  or  any  other  expenses  that 
might  be  incurred  in  that  testimony.  That  omission  would  seem  to  me 
to  be  exceedingly  unfair. 

Senator  Hruska.  Thank  you. 

Senator  Burdick,  any  further  questions? 

Senator  Burdick.  No. 

Senator  Hruska.  Senator  Mathias  ? 

Senator  INIathias.  Just  one,  Mr.  Chairman, 

There  has  been  some  discussion  about  the  compulsory  process  of 
targets 

Mr.  Pollock.  Yes,  Senator,  which  is  the  limitation  of  the  present 
statute. 

Senator  Mathias.  Is  that,  in  your  judgment,  adequate,  given  the 
importance  of  obtaining  information  from  third  parties  ?  Do  you  feel 
that  we  should  retain  the  limitations  ? 

Mr.  Pollack.  Well,  let  me  answer  it  this  way :  My  practice  has  been 
with  both  the  Department  of  Justice,  in  earlier  years,  and  Mith  a 
private  firm  thereafter,  and  throughout  this  period  involved  in  anti- 
trust matters,  and  it  has  never  been  my  experience  that  the  Department 
of  Justice  has  been,  in  any  way,  substantially  impeded  in  obtaining 
information  from  third  parties. 

I  was  also  struck  by  the  conspicuous  absence  in  the  statements  of 
Assistant  Attorney  General  Kauper  of  any  showing  that  effective 
antitrust  enforcement  has  been  impaired  without  such  compulsory 
powers,  apart  from  a  conclusory  statement  of  Mr.  Kauper  that  such 
compulsory  powers  would  be  useful  to  the  Department.  I  do  not  know 
of  any  showing  of  need.  And  it  has  been  my  experience  that  the  Depart- 
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ment  lias  vast  resources  at  its  disposal  to  obtain  the  requisite  informa- 
tion from  third  parties  without  the  necessity  of  using  the  kind  of 
sweeping  powers  that  are  proposed  in  this  bill. 

Senator  ]Matiiias.  Well,  you  call  them  sweeping  powers,  but  it  is  a, 
fact  that  a  third  party  would  have  a  right  to  quash,  as  a  matter  of 
fact  ? 

:Sh\  Pollock.  No,  I  don't  think  that  he  would  have  any  such  right. 
Senator  Mathias.  Well,  he  could  move  if  he  does  not  have  such 
right. 

^Mr.  Pollock,  The  difficulty,  Senator,  is  that,  so  far  as  I  am  aware, 
he  would  have  no  grounds  for  obtaining  such  relief,  no  matter  how  in- 
nocent he  may  be,  no  matter  what  his  knowledge  may  be,  no  matter 
how  tangential  his  relationship,  no  matter  how  arbitrary  the  Division 
would  be,  because  the  test  is  that  whenever  the  Assistant  Attorney  Gen- 
eral has  reason  to  believe  that  a  third  party,  or  any  person,  may  have 
information  relevant  to  an  antitrust  investigation  or  to  regulatory  or 
<administrative  proceedings,  he  may  issue  a  CID.  Now,  given  that  kind 
of  authority,  Senator,  even  if  there  were,  theoretically,  some  right  on 
the  part  of  that  person,  and  assuming  that  he  had  the  resources  to 
employ  counsel  to  go  to  a  U.S.  district  court  to  seek  relief,  it  ^yould 
seem  that  the  U.S.  clistrict  court,  in  those  circumstances,  under  this  bill 
as  it  now  stands,  would.  I  assume,  have  no  alternative  but  to  say,  ''I 
can  give  you  no  relief,  and  you  must  obey  the  subpena,  and  you  must 
testifv  as  provided." 

Senator  Hruska.  Mr.  ]\Iillstein,  have  you  something  to  add  to  that? 
]Mr.  MiLLSTEiN.  Yes.  In  our  i^ositioii  statement,  Senator  Mathias, 
we  are  very  careful  to  point  out  that  while  our  basic  position  is  we  are 
ao-ainst  the  extension  of  the  power,  we  also  add  a  number  of  safe- 
S'uards.  So  that  if  vou  were  to  grant  the  power  to  go  after  third  per- 
sons with  the  CID.' at  the  very  least,  you  ought  to  build  in  the  kind  of 
safeguards  that  would  permit  the  witness  to  go  to  court  and  object. 
The^kind  of  safeguards  we  were  talking  about  were  identification  of 
who  the  target  is,  the  nature  of  the  proceeding,  the  laws  involved,  and 
so  on.  so  that  he  could  go  to  court  and  sliow  the  judge :  "This  is  what 
they  are  after,  and  this  is  the  nature  of  the  investigation;  the  two 
don't  match.  I'm  being  overburdened ;  this  is  harrassmeiit,''  et  cetera. 

Senator  JNL^thias.  To  air  the  complaint. 

Mr.  IMiLLSTEiN.  At  the  least. 

Senator  Mathias.  I  was  just  going  to  ask  counsel  to  comment. 

]Mr.  Nasii.  Thank  you.  Senator  INIathias. 

The  lansuage  in  the  bill  will  speak  for  itself,  but  I  would  ask  the 
chairman  to  accept  for  the  record  a  January  22,  1976,  letter  from  the 
Assistant  Attorney  General  Thomas  Kauper,^  which  specifically  states 
the  reasons  that  the  1062  act  was  insufficient,  and  enumerates  case  after 
case,  in  which  the  Department  was  unable  to  efficiently  and  promptly 
pursue  investigations  because  of  such  inadequacies. 

Senator  Hruska.  Would  you  identify  for  the  record  what  is  its 
date  and  to  Avliom  is  it  addressed? 

Mr.  Nash.  It  is  dated  January  22,  1976,  to  Hon.  Peter  W.  Eodino, 
Jr.,  chairman  of  the  House  Committee  on  the  Judiciary,  and  it  spe- 

1  See  p.  231. 
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cificaliy  refers  to  H.R.  39,  which  is  the  House  equivalent  to  title  II  of 
S.  1284. 

Senator  Hruska.  Without  objection,  the  request  is  granted. 

Mr.  Nash.  Mr.  Pollock,  is  it  or  is  it  not  correct  that  the  standards 
in  existing  law  under  the  Antitrust  Civil  Process  Act,  which  are  con- 
tinued and  contained  in  title  II  of  S.  1284,  require  a  civil  investigative 
demand  to  be  relevant  to  the  antitrust  investigation,  and  requires  the- 
nature  of  the  investigation  to  be  stated  in  the  CID ;  that  the  compul- 
sory process  must  be  limited  to  documents  in  the  possession,  custody,  or- 
control  of  the  subpenaed  party;  that  the  CID  must  be  drafted  with 
definiteness  and  certainty;  that  a  reasonable  period  of  time  nnist  be 
allowed  to  comply  with  the  CID;  and,  most  importantly,  does  it  not 
allow  a  party  to  simply  decline  to  comply  with  the  CID,  without  that 
part}^  being  in  any  peril  whatsoever  unless  the  Department  of  Justice 
decides  to  take  the  recipient  before  a  judge  to  explain  why  the  CID 
is  not  being  complied  with;  and  is  it  not  correct  that  only  after  a 
judge  makes  a  review  of  the  legality  of  the  CID  must  the  person 
then  comply  with  it  ? 

Mr.  Pollock.  AVell,  if  you  are  asking,  Mr.  Nash,  whether  the  pres- 
ent Antitrust  Civil  Process  Act  might  appropriately  be  amended,  in 
light  of  the  experience  Avhich  has  been  had  under  the  1962  act,  I  would 
remind  you  that  we  do,  indeed,  support  certain  amendments  where 
problems  have  arisen;  in  particular,  the  matter  of  dealing  with 
planned  mergers,  which  are  now  excluded  from  the  scope  of  the  act. 
We  would  support  even  the  extension  of  CID  power  to  natural  persons 
when  they  are  targets  to  the  investigations.  And  we  think  there  may 
also  be,  approximately,  written  interrogatories  to  such  targets. 

I  am  speaking  on  a  personal  basis  now,  since  this  is  not  part  of 
our  resolution  or  our  previous  discussion — if  the  present  penalties 
in  the  Civil  Process  Act  are  insufficient  to  require  adequate  cooperation 
on  the  part  of  those  who  receive  CID.  I  think  that  much  could  be  said 
toward  appropriate  amendment  in  that  i-espect.  We  are  not  opposed 
to  appropriate  changes.  What  we  have  tried  to  bring  to  the  attention 
of  the  committee  here  are  more  fundamental  problems  involved  in  an 
essentially  revolutionary  expansion  of  the  scope  of  the  present  CID. 

Mr.  Nash.  I  take  it  you  do  not  agree,  then,  that  the  particular  re- 
quirements for  and  safeguards  underlying  the  issuance  of  the  CID, 
which  I  enunciated,  are  contained  in  the  existing  CID  statute  and  are 
continued  under  S.  1284  ? 

]Mr.  Pollock.  No  ;  we  would  not  agree  that  that  would  be  continued 
at  all.  For  example,  the  present  limitation  with  respect  to  the  produc- 
tion of  documents,  the  present  limitation  with  respect  to  targets  in 
investigation,  the  present  limitations  with  respect  to  confidentiality, 
would  all  be  abandoned  under  the  provisions  of  this  bill. 

Mr.  Nash.  But  the  limitations  of  relevance,  possession,  custody  or 
control,  definiteness  and  certainty,  reasonable  period  of  time,  the  ab- 
solute right  of  recourse  to  a  judicial  detei-mination  before  one  is  in- 
jeopardy — safeguards  such  as  that — are  they  not  in  title  II  ? 

Mr.  Pollock.  No,  no,  no — that  is  entirely  incorrect.  This  bill  pro- 
vides criminal  penalties  which  did  not  exist  before  for  any  such  wit- 
ness, no  matter  how  innocent,  for  failing  to  appear  at  the  Depart- 
ment's offices  to  testify  in  this  kind  of  secret  hearing.  It  provides  a; 
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whole  variety  of  different  procedures  Avliich  are  unprecedented  in 
terms  of  the  1962  legislation. 

In  addition,  there  is  no  provision  whatsoever,  for  example,  for  even 
identifying  what  the  purpose  of  the  CID  is  when  the  CID  would  be 
issued  with  respect  to  some  regulatory  or  administrative  proceeding. 

This  bill — and  I  think  your  question  highlights  it— takes  almost 
each  and  every  one  of  the  safeguards  which  were  the  subject  of  so  much 
discussion  in  the  years  prior  to  1962  and  negates  them,  and  changes 
the  bill  into  something  that  the  statute  is  not  today. 

Mr.  Nash.  I  have  no  further  questions. 

As  I  originally  stated,  I  believe  the  members  of  the  committee  will 
have  to  read  the  bill  and  make  the  judgment  as  to  what  it  does  or  does 
not  contain. 

Senator  Hruska.  They  will,  indeed.  And  may  I  say  this,  that  those- 
elements  and  those  provisions  found  in  the  pending  bill  were  discussed 
in  particular  and  in  depth  in  1962,  when  the  civil  investigative  de- 
mand that  is  now  on  the  books  finally  evolved  from  the  legislative 
process.  And  in  that  regard,  of  course,  when  they  reinstated  the  same 
objections  adhering  to  them  at  that  time,  14  years  ago,  are  still  there — 
they  are  still  there,  and  are  not  cured  by  the  provisions  in  present  law, 
which  do  not  apply  to  them  because  they  have  no  occasion  to  apply  to 
them.  Does  that  follow,  Mr.  Pollock? 

Mr.  Pollock.  I  think  that  is  absolutely  true.  As  I  indicated  in  my 
remarks  earlier,  during  this  14-year  period,  without  the  necessity  of 
making  specific  references  to  matters  that  have  come  before  the  Con- 
gress, we  certainly  cannot  say  that  our  experience  has  been  such  that 
would  enable  us  to  say  that  the  values  and  ol)jectives  which  were  ex- 
pressed in  1962,  particularly  with  respect  to  executive  power,  the  po- 
tential of  abuse,  and  prosecutor  excess,  we  cannot  say  that  our  experi- 
ence demonstrates  that  those  concerns  are  any  less  valid  today  than' 
they  were  in  1962. 

Senator  Hruska.  Any  further  questions? 

Mr.  Nash.  No  thank  you.  Mr.  Chairman. 

Senator  PIruska.  jNIr.  O'Leary  ? 

Mr.  OT^EARY.  No. 

Senator  Hruska.  Very  well.  We  will  recess  at  12 :30.  If  there  is  a 
desire  to  read  the  other  statements  and  to  participate  in  them,  we  can 
come  back,  but  not  until  3  o'clock  because  of  other  commitments. 

Mr.  MiLLSTEiN.  I  believe  we  can  wrap  this  up  in  5  minutes. 

Senator  Hruska.  Now,  you  have  further  text  in  your  statement  with 
reference  to  titles  I  and  III 

Mr.  MiLLSTEiJsr.  I,  III,  VI,  and  VII. 

Senator  Hruska.  Now,  all  the  statements  which  you  have  prepared 
and  submitted  and  which  have  not  been  read  will  be  incorporated  into 
the  record  in  toto. 

Mr.  MiLLSTEiN.  Thank  you,  Senator. 

And  we  will  not  burden  the  committee  with  the  recitation  of  that  at 
the  moment.  I  would  like  to  summarize  the  positions  on  each  of  those 
titles. 

Senator  Hruska.  Very  well. 

Senator  Mathias.  Mr.  Chairman,  when  any  witness  says  he  cans 
wrap  it  up  in  5  minutes,  there  is  a  strong  presumption  of  impossibility.. 
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But  let  me  say,  in  Mr.  Millstein's  case,  the  man  who  can  resolve  the 
problem  of  New  York  City  may  be  able  to  resolve  this. 

Mr.  MiLLSTEiN.  I  would  like  to  say,  in  summary,  that  the  collo(juy 
which  occurred  between  all  of  us  and  all  of  you  demonstrates  the  fact 
that  this  is  a  lawyer's  bill,  and  it  is  highly  technical.  And,  without  any 
opprobrium  at  all,  we  urge  that  everybody  study  this  bill  and  study 
our  text  and  compare  the  two  because  we  have  gone  to  great  pains  not 
to  argue  and  not  to  fight,  but  to  demonstrate  where  w^e  think  the  prob- 
lems are  and  what  additions  could  be  made  to  improve  the  bill.  Let  me 
just  race  through  the  end  of  this. 

With  respect  to  title  I,  we  have  a  fairly  extensive  submission  wliich 
is  being  made.  And  all  we  are  suggesting  is :  Why  get  into  this  fight 
in  this  bill  ? 

This  bill  is  a  procedural  bill.  Yet  title  I  contains  many  highly  dis- 
puted issues  of  economics  concerning  primarily  concentration.  We 
would  vigorously  urge  the  committee  to  forego  making  findings  on  con- 
centration at  this  point,  especially  when  those  findings  are  not  founded 
in  a  consensus  and  really  are  not  necessary.  We  would  like  to  avoid 
an  argument  about  title  I  at  this  point.  You  do  not  need  it.  It  is  not 
germane.  It  should  be  eliminated. 

Title  III  is  the  so-called  FTC  provision  of  the  bill.  The  key  point 
we  would  like  to  make  to  you  is  that  this  provision  has  been  suggested 
to  be  simply  a  codification  of  existing  law.  It  is  not  simply  a  codifica- 
tion of  existing  law.  And  the  paper  which  we  have  submitted  to  you, 
citing  page  and  verse,  will  demonstrate  to  you  that  it  is  not  a  codifica-  • 
tion  of  existing  law.  It  is  a  significant  cliange  in  existing  law  which 
will  severely  limit  respondent's  ability  to  contest  FTC  process.  We 
urge  that  our  position  be  studied  carefully  because  we  think  a  signifi- 
cant change  is  being  made  in  the  law  which,  in  effect,  attempts  to  per- 
mit the  Commission  to  go  to  court  and  obtain  a  rubber  stamp  of  its 
orders,  without  giving  the  respondent  a  full  opportunity  to  debate  the 
propriety  of  the  Commission's  process.  All  we  are  seeking  with  respect 
to  title  ill  is  an  opportunity  for  a  respondent  to  go  to  court  and  con- 
test the  propriety  of  the  Commission's  process. 

Title  III  is  not  a  codification.  It  is  a  very  very  significant  change.  In- 
deed, it  overrules  a  case  in  the  third  circuit  decided  about  a  month  ago, 
A.  O.  Smith  v.  FTC^  where  the  court  held  to  the  contrary  of  what  this 
particular  provision  would  do.  The  court  held  that  a  respondent  does 
have  the  opportunity  to  obtain  preenf  orcement  relief  against  the  Com- 
mission. This  bill  would  attempt  to  remove  that.  And  so  title  III 
would  in  fact  change  the  law  by  overruling  a  third  circuit  decision. 

As  far  as  title  VI  is  concerned,  we  understand  that  the  Hart-Scott 
proposed  auiendments  would  delete  the  nolo  problems.  We  applaud 
that  and  hope  that  the  committee  will  adopt  it. 

Title  VII  contains  a  variety  of  provisions,  many  of  which  the  Assist- 
ant Attorney  General  in  charge  of  the  Antitrust  Division  has  op- 
posed. Sections  701,  702,  and  703;  I  think  each  of  them  ought  to  be 
looked  at  liecause  we  agree  with  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division.  Most  of  these  provisions  should  be 
deleted  or  seriously  altered.  The  key  provision  I  would  like  to  call  to 
your  attention  is  section  701  in  title  VII,  which  expands  the  jurisdic- 
tion of  the  Robinson-Patman  and  Clavton  Acts  to  matters  only  affect- 
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ino;  interstate  commerce.  There  vre  have  the  anomaly  that  while  the 
Robinson-Patman  Act  is  beino;  severely  attacked  and  many  people  are 
suggesting  that  it  be  dropped  or  changed  or  modified,  a  suggestion  is 
made  not  only  not  to  do  that  substantively,  but  to  increase  the  number 
of  matters  to' which  the  Eobinson-Patman  Act  would  apply  by  letting 
it  reach  matters,  really,  very  local  in  nature. 

Well,  that  is  a  very  quick  summary  of  those  points,  but  I  suggest 
that  our  submission  is  complete.  Again,  in  winding  up,  we  do  appre- 
ciate the  opportunity  you  gave  us.  Two  and  a  half  hours  before  this 
committee  is  a  huge  amount  of  time,  knowing  how  busy  you  are. 

We  close  on  the  same  note  we  opened  with;  by  stating  that  S.  1284 
is  a  lawyer's  bill.  It  is  not  easy  to  debate  it  fully  in  forums  such  as 
this.  This  is  precisely  why  we  have  given  you  a  rather  lengthy 
statement. 

If  there  is  anything  else  that  we  can  do  in  terms  of  responding  to 
questions  the  four  of  us  are  available  to  come  down  to  answer  questions. 
We  want  to  assist  and  be  of  some  help  in  improving  this  statute. 

Thank  you  very  much. 

Senator  Bukdick.  ]Mr.  Chairman  ? 

Senator  Hruska.  Senator  Burdick? 

Senator  Burdick.  Because  of  the  shortness  of  time,  I  did  not  ask 
these  questions.  I  have  a  few  cpiestions  that  I  would  like  to  ask.  Who 
should  I  direct  them  to  ? 

]Mr.  INIiLLSTEix.  Well,  if  you  would  direct  the  questions  to  me,  I  will 
see  that  they  are  properly  directed  to  the  person  who  can  answer  them. 

Senator  Burdick.  May  I  ask  leave  to  have  the  answers  placed  in  the 
record,  the  questions  and  answers? 

Senator  Hruska.  Indeed.  Senator  Mathias? 

Senator  Mathias.  Xo  questions,  Mr.  Chairman. 

I  think  that  Mr.  Mill  stein  has  made  an  interesting  ]>oint  in  his 
statement  in  which  he  refei-s  to  the  fact  that  section  1  of  the  Sherman 
Act  does  not  prohibit  concentration.  Section  2  does  not  prohibit  bigness 
alone;  it  prohibits  acts  and  observations.  It  raises  the  clanger  if  we 
move  to  stretch  those  standards.  And  we  have  moved  a  considerable 
degree  in  that  direction  already. 

]Mr.  MiLLSTEix.  All  we  would  like  to  do  is  call  your  attention  to  it. 

Senator  JSIathias.  Xo.  I  think  maybe  you  get  closer  to  the  philoso- 
phy^ of  the  problems  that  we  have  in  that  proposition. 

Mr.  MiLLSTEiN.  Thank  you,  Senator. 

Senator  Hruska.  By  way  of  conclusion,  as  far  as  the  acting  chair- 
man of  this  subcommittee  is  concerned,  I  would  suggest  that  the  hear- 
ing this  morning  proves  the  point  that  has  been  made  by  each  of  you. 
It  is  one  that  I  had  stressed  a  good  deal  when  these  hearings  started, 
seven  titles,  seven  bills  in  one  bill. 

Now,  the  other  body  has  many  attributes  which  we  admire  and  some 
of  which  we  hold  in  question.  But  let  me  suggest  they  took  14  months 
on  parens  patriae  alone,  and  they  processed  it  twice  in  the  subcom- 
mittee, twice  in  the  committee,  got  a  rule  last  week,  and  I  think  they 
are  going  to  consider  it  this  week.  Here,  in  the  space  of  21^  hours,  we 
hearf  our  eminent  authorities  of  the  legal  profession  who  have  special- 
ized in  this  field  of  the  law  covering  seven  bills. 
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And  I  submit  that  the  detail  has  not  been  sufficiently  plumbed  in  the 
last  21/0  hours  in  any  one  of  these  bills.  And  I  think  that  is  a  funda- 
mental'defect  in  tryinjj  to  leoislate  in  this  very  vast  and  intricate  and 
vital  field  of  the  law.  havinj>-  86  years  of  history,  and  here  we  are  doinoj 
violence  to  some  of  the  basic  original  tenets  of  that  leofislation.  And  I 
would  like  to  take  exception  to  the  precedent,  once  the  approach  is 
made,  of  this  bill.  And  I  shall  elaborate  on  this  subject  when  we  get  to 
the  floor.  .  . 

Senator  Mathias.  I  hope  the  Chair  will  demonstrate  some  ability 
to  evoke  extraordinary  performance  from  the 

Senator  Hruska.  Well,  of  course,  we  will  have  the  markup  starting 
Thursday  and  we  will  have  IG  hours  of  you.  And  that  will  help  a  little 
hit.  But,"  again.  I  want  to  say  that  there  will  be  a  limit  of  16  hours  of 
markup  session  devoted  to  seven  bills,  each  of  them  very  difficult,  com- 
plicated, complex,  long  legislative  history.  We  could  take  that  much 
only  on  the  civil  investigative  demand  and,  in  fact,  we  took  many, 
many  more  hours  than  that  in  1962  to  pound  out  what  we  did  in  the 
Civii  Investigative  Demand  Act  of  today. 

Anything  further,  Senator  Burdick? 

Senator  Burdtck.  No. 

Senator  Hruska.  Senator  Mathias? 

Senator  Mathias.  No. 

Senator  Hruska.  We  will  take  a  short  recess.  We  have  one  more 
witness  to  hear  from  today  after  the  recess. 

Thank  you  for  coming,  each  one  of  you. 

[Recess.] 

Senator  Hruska.  The  subcommittee  will  come  to  order.  The  next 
witness  is  Milton  D.  Stewart,  president  of  the  National  Small  Business 
Association. 

Mr.  Stewart,  you  have  submitted  a  copy  of  your  statement  together 
with  excerpts  and  attachments.  The  entire  statement  will  be  in- 
corporated in  the  record.  You  may  now  proceed  with  your  summary 
and  your  statement  promptly. 

Mr.  Stewart.  Thank  you.  Mr.  Chairman. 

STATEMENT  OF  MILTON  D.  STEWART.  PRESIDENT,  NATIONAL 
SMALL  BUSINESS  ASSOCIATION 

Mr.  Stewart.  I  much  appreciate  your  courtesy  in  letting  me  proceed. 
I  should  say  for  the  record  that  I  am  chairman  of  the  board  of  a 
company  called  Terra,  California.  I  am  also  a  lawyer  and  a  member  of 
the  bar  of  the  District  of  Columbia  and  the  State  of  New  York,  al- 
though I  want  to  emphasize  that  I  do  not  appear  here  out  of  any  pre- 
sumed expertness  with  respect  to  antitrust  law. 

I  have  five  or  six  points,  ISIr.  Chairman,  which  I  can  summarize 
very  quickly.  No.  1,  small  business  in  the  United  States  has  historically 
the  feeling' that  it  has  been  caught  in  a  crossfire  between  antitrust 
zealots  on  the  one  hand,  and  counsel  for  major  corporations  on  the 
other,  not  necessarily  intended.  Our  appearance  here  is  really  to  ex- 
press our  hope  that  "this  will  not  be  an  occasion  when  we  are  caught 
in  a  perilous  crossfire  between  the  consumer  on  the  one  hand,  and  the 
Crovernment  on  the  other. 
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'We  urge  the  committee  to  consider  a  forthriirlit  but  careful  exemp- 
1:ion  from  title  IV,  our  principal  concern,  the  parens  patriae  pro- 
vision, for  small  business.  And  we  sugo-ested  a  structure  for  the  ex- 
emption relying  on  existing  law  and  regulation  as  provided  in  the 
Small  Business  Act  and  the  regulations  of  the  Small  Business  Ad- 
ministration. It  was  also  suggested  that  the  exemption  be  limited  to 
keep  it  from  becoming  a  loophole  and  to  keep  it  from  hampering 
investigation  and  enforcement.  Our  reasons  for  urging  the  exemption 
are  perfectly  forthright.  If  our  purpose  is  to  confer  the  ability  to 
defend  consumer  interests  which  are  small  individualh^  but  enormous 
in  the  large,  these  interests  do  not  arise  as  a  result  of  antitrust  viola- 
tions by  small  companies  unless  large  companies  are  involved.  And 
we've  provided  here  that  iji  such  instances  our  proposed  exemption 
would  be  limited  so  that  small  companies  could  be  named  as  codef end- 
ants  for  the  purpose  of  asserting  jurisdiction  and  maintaining  in- 
Testigation  and  enforcement. 

"We  have  given  other  reasons  for  our  exemption.  Our  own  experience 
with  regulatory  process  is  that  time  and  time  again  statutes,  regula- 
tions, unless  they  distinguish  between  large  and  small  companies, 
wind  up  with  the  burden  of  enforcement  that  is  unequal  and  in  gen- 
eral create  what  I  have  called  a  totally  synthetic  and  indefensible  non- 
economic  advantage  of  scale  to  bigness.  It  is  suggested  also  that  this 
kind  of  exemption  has  proven  that  the  Congress  can  always  eliuiinate 
it  far  more  easil}^  if  it  turns  out  to  be  unwarranted  or  to  leave  loop- 
holes, then  it  can  come  back  and  take  it  out  aft^r  the  failure  to  pro- 
vide it  exposes  many  small  businesses  to  the  risk  of  very  severe 
consequences. 

And  finally,  ISIr.  Chairman,  we  have  made  it  perfectly  plain  that  we 
do  not  suggest  in  the  slightest  that  our  request  for  an  exemption  re- 
flects any  diminution  in  our  historic  determination  to  see  the  anti- 
trust laws  strengthened  greatly  compared  to  whnt  they  have  been. 
Because  our  experience  in  the  marketplace  and  the  world  of  business 
is  that  they  have,  in  the  large,  failed  in  terms,  not  perhaps  of  the 
niceties  of  legal  objectives  which  the  antitrust  bar  is  concerned  with, 
but  in  terms  of  the  public  polic}''  which  underlies  in  the  maintenance 
of  competition  in  the  marketplace.  We  must  report  to  this  committee 
that  86  years  have  gone  by;  the  economy/  is  more  concentrated  than 
ever,  me'rgers,  I  think  you  will  hnd,  about  to  erupt  again  in  a  form 
■and  at  a  size  scale  which  will  make  us  look  back  10  years  from  now 
and  wonder  why  we  let  them  happen. 

We  suggested  that  the  greatest  peril  that  confronts  this  committee 
in  deliberating  on  this  bill  is  perhaps  not  that  it  will  do  procedural 
harm  to  large  company  defendants  by  failing  to  extend  to  them  all 
the  remedies  and  all  the  rights  that  we  know  all  of  us  want  to  enjoy, 
but  perhaps  leaving  the  general  public  with  a  feeling  that  its  dimin- 
ishing confidence  in  the  enterprise  economy  is  warranted.  I  cannot 
say  this  too  strongly.  The  American  people,  I  have  tried  to  say,  have 
been  putting  out  in  warning  flash  of  every  kind  and  color  to  all  of 
us  about  their  growing  hostility  to  bigness. 

Mr.  Nader,  in  his  statement  last  spring,  cited  one  survey.  I  have 
-others  which  I  will  be  happy  to  furnish  for  the  record.  This  is  a  mat- 
ter, I  think,  that  should  be  of  great  concern  to  the  Congress  in  strik- 
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ing  balances  about  procedural  needs  and  substantive  advances.  Other- 
evidences  of  the  dano-ers  of  bi«:ness — and  I  for  one  am  not  troubled, 
at  all  by  seeing  this  proposed  statute  extend  the  statement  of  pur|)Ose 
of  the  antitrust  laws,  because  I  think  it  is  warranted.  We  nuist,  if  we 
are  goino-  to  be  candid  witli  one  another,  acknowledge  that  we  have 
reached  the  point  in  many  industries  where  we  have  not  just  concen- 
tration but  a  diminution  of  capacity  to  serve  the  American  people 
that  becomes  clearer  every  day. 

We  have  a  faltering  teclmology.  Business  Week,  and  we  will  furnish 
this  for  the  record/  two  issues  in  a  row  have  talked  about  the  failing- 
R.  &  D.  of  technology  incentive,  technology  innovation  that  character- 
izes our  econom}^,  and  attributes  it  openly  to  bigness  and  concentra- 
tion. 

We  have  seen,  in  our  own  view,  other  failures  nationally  as  a  result 
of  concentration.  Perhaps  the  most  dramatic  one,  in  my  own  experi- 
ence, with  my  own  reading  of  American  history,  only  in  the  Civil 
War  and  the  Great  Depression  and  World  War  II  ha^e  we  suffered 
a  calamity  as  great  as  the  energy  crises.  In  my  own  view  again,  I 
think  we  miss  the  point  if  we  do  not  acknowledge  that  it  came  about 
as  a  failure  of  big  companies  as  well  as  big  government. 

Let  me  conclude  on  this  note,  Mr.  Chainnan.  Small  business  has 
been  well  treated  over  the  years  in  terms  of  attention  by  the  Con- 
gress. Unfortunately,  we  have  found  that  Congress  has  divided  in  its 
approach  to  the  problems  of  small  business  between  those  on  the  one 
hand  concerned  wuth  the  excessive  growth  of  big  government,  and 
those  on  the  other  with  the  excessive  growth  of  big  business.  We  must 
be  concerned  with  both,  and  equally  because — I  just  offer  this  con- 
cludinc:  fact :  15  years  ago  one  out  of  every  four  Americans  was  em- 
ployed by  either  the  Fortune  1300  or  some  level  of  government.  Today 
that  number  is  one  out  of  every  three.  At  this  rate,  the  third  century 
of  this  Republic  will  not  have  progr-essed  vei-y  far  before  all  of  our 
children  will  have  to  anticipate  working  either  for  big  government 
or  big  business. 

We  think  what  you  are  considering  here,  ]xirticularly  title  Y,  bears 
on  this  greatly  and  we  just  urge  as  sti-ongly  as  Ave  can  that  the  Con- 
gress acquire  perhaps  a  greater  sense  of  urgency,  even  conceding  the 
fact  that  seven  substantial  measures  are  hei'e  jammed  into  one  piece 
of  legislation. 

Mr.  Chairman,  speaking  for  myself  alone,  given  only  the  exemption 
we  are  talking  about  which  we  think  will  diminish  the  possible  dan- 
gers greatly,  given  that  alone,  we  think  the  facts  in  the  business  com- 
munity warrant  the  enactment  of  this  measure. 

Tliank  you  very  much. 

[The  prepared  statement  of  Mr.  Stewart  follows.  Testimony 
resumes  on  p.  98.] 

Statement   of   Milton    D.    Stewart,    President,   National    Small   Business 

Association 

We  should  like  first  to  express  our  thanks  to  this  Committee  for  its  considei'a- 
tion  and  responsibility  in  giving  ns  this  opportunity  to  be  heard.  This  is  an 
appropriate  point  for  us  also  to  record  our  thanks  to  Senator  Thurmond  for 

1  See  p.  714. 


SDon^oring  our  Job  Creation  Credit  Bill.  Thafs  an  affirmative  proposal  to  expand 
^mall  busfness  rather  than  big  government  in  the  fight  to  reduce  joblessness.  Our 
appearance  here  is  to  make  sure  that  this  Committee's  eftort  to  strengthen  anti- 
trust enforcement  in  the  interest  of  the  consumer  is  directed  where  it  ought  to 
hp— .it  hi-'  business  rather  than  small  business.  . 

This  is  also  a  proper  place  to  say  three  things  to  Senator  Hart.  This  country  s 
history  will  one  dav  record  a  debt  which  its  people  owe  to  him  for  his  tireless, 
often  lonely  fight  to  focus  attention  on  the  problem  of  economic  concentration. 
Like  manv'  too  manv  others,  we  in  the  small  business  community  have  not  given 
him  the  support  we  should  have  given  him.  He  (and,  as  it  happens,  ben'ator 
Scott  his  colleague  in  the  sponsorship  of  this  bill)  are  closing  many  years  of 
distinguished  service  in  the  Senate.  You  may  be  sure  that  this  is  one  small  busi- 
ness man  and  lawver  who  will,  in  the  years  ahead,  do  what  he  can  to  see  that 
these  good  men  have  not  fought  this  good  fight  in  vain.  We  have  something  to 

make  up  for.  „  „      -, 

1  We  recommend  stronglv  that  an  express,  but  carefully  drawn  exemption 
for  small  business  be  written  into  Title  IV  of  S.  1284  (Parens  Patriae). 

The  exemption  we  recommend  should  provide  that  Title  IV  will  not  apply  to 
any  enterprise  (including  one  engaged  in  licensed  professional  practice)  which 
qualifies  as  a  small  business  under  any  of  the  definitions  of  "small  business"  pro- 
vided in  the  regulations  of  the  Small  Business  Administration. 

To  reassure  those  who  fear  that  this  may  be  used  as  a  loophole,  the  exemption 
should  be  limited  further  to  enterprises  w^hich,  with  affiliates,  have  fewer  than 
l.OUO  employees  and  less  than  $10,000,000  in  annual  sales  (or  any  other  numbers 
the  Committee  finds  appropriate).  This  will  preclude  any  unintended  "slippage" 
of  jurisdiction.  The  exemption  should  be  further  qualified  to  allow  the  naming  of 
small  businesses  (without  opening  them  to  liability)  as  co-defendants  where 
they  are  alleged  to  be  indispensable  parties  in  complaints  against  large  compa- 
nies. This  will  preclude  the  misuse  of  the  exemption  to  hamper  investigation 
and  enforcement. 

Onv  reasons  for  urging  the  exemption  : 

(a)  We  do  not  believe  State  Attorneys  General  need  new  authority  to  go  into 
Federal  courts  to  defend  consumers  against  small  businesses  in  class  actions. 
In  the  rare  cases  where  small  companies  violate  the  antitrust  laws  with  damages 
to  consumers,  it  is  only  the  involvement  of  large  companies  which  will  produce 
the  mass  of  impacted  persons  warranting  class  actions  at  all. 

(b)  There  is  simply  no  adequate  justification- — even  a  theoretical  one — in 
potential  benefit  to  the  consumer  for  extending  this  measure  to  small  businesses. 
The  issues  involved  will  involve  too  few  people  and  too  little  money  to  warrant 
the  costly  process  and  the  severe  sanction. 

(c)  Not  to  provide  the  exemption,  however,  is  to  expose  small  companies  to  a 
risk  of  distorted  "cheap  and  easy"  enforcement.  An  anonymous  FTC  official  made 
one  of  the  rare  public  admissions  of  the  existence  of  this  regulatory  approach 
last  Fall.  He  was  quoted  by  the  Wall  Street  Journal  as  having  said  that  the 
Commission  staff  was  finding  the  going  too  tough  against  big  companies ;  they 
resisted  too  successfully  because  they  could  afford  protracted  delaying  legal 
maneuvers.  Therefore,  he  said,  small  companies  would  be  the  target  of  enforce- 
ment first.  They  would  just  give  up  earlier  and  concede  legal  issues  because  of 
their  inability  to  survive  or  even  finance  long  litigation.  Then,  he  said,  the  results 
could  be  used  against  larger  companies. 

((/)  Over  and  over,  we  have  learned  that  when  the  same  restrictive  law  is 
applied  to  large  and  small  companies  without  distinction,  the  result  is  inequality 
of  treatment  because  of  the  far  greater  ability  of  large  companies  to  defend 
themselves.  Until  Federal  laws  confer  burdens  and  benefits  on  businesses  with 
some  regard  for  their  size,  they  will  continue  to  be  an  important  force  for  eco- 
nomic concentration.  Their  spurious  equality  of  treatment  actually  adds  a  totally 
synthetic  and  indefensible  non-economic  "advantage  of  scale"  to  bigness. 

(e)  It  only  makes  enforcement  and  jurisdictional  common  sense  to  begin  this 
untested  program  with  the  highest  priority  problems — those  involving  the  great- 
•est  number  of  consumers  and  the  companies  with  the  largest  impact.  Should  the 
Attorneys  General  find,  from  experience,  that  the  exemption  is  not  warranted 
or  is  inhibiting,  the  Congress  can  always  remove  it.  It  is  far  less  prudent  and 
more  dangerous  to  determine  need  by  inclusion.  That  risks  the  unfair  and  dis- 
astrous exposure  of  many  small  companies  to  ruinous  consequences.  ( See  letter 
•of  Frederick  Rowe  to  Senator  Thurmond,  February  17,  1970,  and  letter  of  John 
Lewis  attached.) 


(/)  We  hftve  no  desire  to  allow  the  gravity  of  Title  IV's  possible  applicatioiu 
to  small  business  to  pi-ovide  a  convenient  screen  for  big  company  resistance  to- 
proper  public  policy  in  defense  of  consumers.  Congress  should  decide  that  issue- 
on  its  own  merits  without  the  distraction  of  small  business  involveme'i.t. 

2.  With  the  exemption  we  have  recommended,  we  believe  S.  1284  should  be 
enacted  promptly  with  the  support  of  all  Senators  concerned  with  the  future- 
competitive  position  of  small  business. 

Small  business  may  appear,  at  first  blush,  to  have  little  to  gain  directly  and 
"selfishly",  if  you  will,  from  S.  1284.  Title  IVs  limitation  to  "natural  persons," 
for  example,  means  that  small  companies  will  not  be  able  to  use  it  directly  to 
defend  themselves  against  antitrust  abuses.  Nevertheless,  we  believe  S.  1284  will 
strengthen  the  antitrust  laws  enough  to  warrant  our  support.  This  Committee 
will  never,  for  example,  satisfy  the  legal  gladiators  and  hired  guns  of  the  anti- 
trust bar  with  this  or  any  other  bill.  Nor  will  you  get  complete  unanimity  among 
the  economists  who  spin  out  their  differing  airy-fairy  definitions  and  proofs  and 
disputations  and  propositions :  they  have  as  much  to  do  with  the  real  world  of 
business  as  a  collection  of  spider  webs.  The  record  shows  you  have  a  remarkable 
degree  of  support  from  them  already. 

What  S.  1284^particularly  Title  V — may  do  is  to  help  a  little  to  slow  down 
the  next  wave  of  merger  madness.  With  signs  of  a  reviving  stock  market, 
that's  already  being  prepared  in  Wall  Street,  LaSalle  Street  and  Montgomery 
Street.  The  press  has  reported  the  open  opposition  to  Title  V  of  the  investment 
bankers.  They  are  so  often  the  prime  movers  and  the  engineers  of  big  company 
mergers  that  you  may  take  their  opposition  as  a  good  sign  that  you  are  prob- 
ably on  the  right  track.  We  say  this  with  full  awareness  that  small  companies 
often  want  and  need  mergers  to  achieve  liquidity  for  stockholders  or  other- 
benefits.  And  we  freely  concede  that  a  relatively  rare  big  company  merger  may 
be  economically  defensible.  The  strengtliened  notification  procedure  will  hardly 
be  a  significant  impediment  in  those  cases. 

I  have  taken  the  liberty  of  attaching  excerpts  from  a  statement  I  made  just 
two  weeks  ago  to  the  Senate  Committee  on  Banking,  Housing  and  Urban  Affairs. 
It  too  was  concerned  with  mergers.  The  Committee  on  Banking  was  considering 
the  facts  in  the  attempted  takeover  of  a  company  called  Microdot  by  General 
Cable  and  Microdot's  management's  only  defense :  selling  out  to  an  even  bigger 
company  called  Northwest  Industries  even  though  it  really  wants  to  stay- 
independent.  You  will,  I  think,  find  the  facts  of  that  case  pertinent  to  Title  V 
of  S.  1284  and  we  do  not  support  the  suggestion  that  surprise  takeovers  be 
exempted  from  it. 

Small  business'  greatest  stake  in  S.  1284  may  not  relate  to  any  one  of  its 
specific  provisions  at  all.  We've  seen  the  antitrust  laws  sliced  up  into  ineffective 
procedural  baloney  by  big  business  lawyers  to  expect  too  much  from  this  one 
spt  of  changes.  What  should  concern  us  most  right  now  is  what  passage  or 
failure  of  S.  1284  will  do  to  opinions  among  two  groups  of  people — one  very 
small  (big  business  management)  and  one  very  large  (the  American  people). 
Small  business  wants  very  much  to  hold  the  confidence  of  the  American  people 
in  the  enterprise  system.  Big  business,  with  some  help  from  big  government 
and  big  labor,  is  losing  it  for  us  at  a  frightening  pace.  We  know,  and  we  think 
big  business  needs  to  be  reminded — and  reminded  hard — that  the  enterprise 
system  rests  on  the  same  public  opinion,  the  same  mechanism  of  consent  as  our 
system  of  government.  For  some  five  years  at  least,  if  I  read  the  polls  cor- 
rectly, the  American  people  have  been  putting  out  warning  flags  of  everv  kind 
and  color  to  all  of  us  about  their  growing  hostility  to  bigness.  (See  p.  146  of 
Committee  hearings  on  S.  1284  citation  of  Opinion  Research  Corp.  studies  by 
Nader  and  Green.) 

We  will  ignore  those  warnings  at  our  peril.  Too  many  big  company  boards 
continue  to  live  in  a  dream  world  in  which  public  disenchantment,  even  con- 
tempt, for  business  is  treated  as  a  public  relations  problem,  or  the  result  of 
antibusiness  pronaganda,  or  a  media  concoction,  or  just  politics.  Small  business 
knows  it  isn't.  It's  a  realistic,  understandnble  public  resnonse  to  the  very  real 
abuses  of  bigness— among  many  other  things,  corporate  political  payola  at 
home  and  abroad,  our  faltering  technology,  the  disastrous  failure  of  "big  oil 
as  well  as  big  government  to  level  with  us  about  energy  for  the  in  years  after 
OPEC  was  formed  and  before  it  lowered  the  boom.  If  you  pass  S.  1284,  you  will 
buttress  a  little  the  confidence  of  the  American  people  that  the  Congress  is 
awake  and  aware  of  the  need  to  take  its  small  steps  to  make  antitrust  en- 
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forcement  more  effective.  If  you  don't  pass  it,  it  will  be  taken  as  just  one  more- 
i.roof  that  bigness  is  now  so  far  out  of  control  that  even  the  shadowy  and  tenta- 
tive measures  of  procedural  and  notice  improvements  can't  be  made  any  more. 

For  what  it's  worth,  the  passage  of  S.  1284  and  bills  like  it  are  also  an. 
important— if  indirect  part— of  the  biggest  big  business  need  we  have:  the  need 
for  a  new  and  better  definition  of  management's  tiduciary  duty  to  shareholders. 
The  way  it  reads  now  it  doesn't  matter  what  you  do  to  show  growth  and„ 
improvement  at  the  bottom  line.  Earnings  are  to  be  bought,  if  necessary,  by 
acquisition  or  even  bribery.  Losses  are  to  be  hidden  and  tax  sheltered  by  other 
mergers  if  they  can't  be  hidden.  The  more  companies  you  acquire,  the  more 
mouev  you  can  borrow  against  their  assets.  And  the  more  you  borrow,  the  more 
you  have  to  buy  more  earnings  to  get  your  stock  price  up  so  you  can  borrow 
more  to  buy  more,  and  on  and  on  and  on.  (Some  day  some  really  good  economist 
will  figure  out  how  much  the  capital  formation  needs  of  big  business  are 
merely  reflections  of  excessive  borrowing  and  leveraging  to  make  acquisitions.) 

What  we  need  is  a  better  definition  for  all  big  business  men — one  that  says 
you  also  have  a  fiduciary  obligation  to  the  enterprise  system  as  a  whole  and 
all  its  stockholders,  employees,  customers  and  suppliers.  That  means  your  obli- 
gation to  increase  the  return  on  investment  to  your  own  stockholders  is  qualified 
by  your  duty  to  maintain  an  economically  diverse  system  for  all  stockholders. 
Otherwise  you  threaten  the  system  itself.  That  means  you  reach  a  point  where 
you  don't  acquire,  without  divesting,  where  you  fight  for  earnings  the  harder 
"way  yet — getting  more  of  them  from  the  assets  you  already  control. 

Those  are  the  two  most  important  reasons  for  Congress  to  enact  S.  1284 — 
and  to  go  beyond  it.  Small  business  knows  that  the  end  of  the  golden  merger- 
and  acquisition  escalator  is  not  a  stronger  enterprise  system  ;  it  is  state  social- 
ism for  which  big  business  is  laying  the  foundation  with  its  ceaseless  drive  for 
size.  Small  business  knows  that  it  will  take  far  more  than  S.  1284  to  recover 
and  strengthen  the  confidence  of  the  American  people  in  the  possibility  of 
maintaining  a  competitive  enterprise  system.  Small  business  knows  that  it 
will  take  more  than  S.  1284  to  bring  big  business  management  to  its  senses  and 
to  a  new  definition  of  its  fiduciary  duty.  Small  business  also  knows  that  Con- 
gress' failure  to  enact  S.  1284  will  be  read  as  one  more  proof  of  its  unwillingness 
and  inability  to  come  to  grips  with  the  problem  of  economic  concentration. 

This  Committee  will  note  from  the  attchment  our  suggestion  that  you  and 
the  Senate  Committee  on  Banking,  Housing  and  Urban  Affairs  and  the  Senate 
Committee  on  Finance  consider  a  joint  study  of  mergers  and  concentration. 
Antitrust  actions  alone  will  not  do  the  job  of  widening  competition  and  ex- 
panding diversity.  We  must  deal  with  related  tax  and  banking  issues.  We  must 
take  the  artificial  corporate  inducements  to  size  out  of  our  tax  laws,  and  the 
interlocks  and  premiums  on  mergers  and  acquisitions  out  of  our  financial 
institutions  and  practices. 

You  must  see  our  presence  here  as  reflecting  the  long-term  National  Small 
Business  Association  commitment  to  a  15-year  catch-up  program  for  the  nation's 
small  business  men.  We  are  determined  to  restore  balance  to  our  economy  by 
having  the  small  business  sector  outgrow  big  business  and  big  government  in 
that  15-year  period.  Part  of  that  catch-up  program  must  be  an  effective  anti- 
trust program.  S.  1284  is  hardly  a  complete  answer,  but  with  the  exemption 
we  have  recommended,  it's  a  good  step  in  the  right  direction. 

ATTACHMENT  A 

National  Small  Business  Association, 

Washington,  D.C.,  February  18, 1976. 
Hon.  James  Eastland, 
Chairman,  Senate  Judiciary  Committee, 
DirJcsen  Senate  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  The  National  Small  Business  Association  is  very  much' 
concerned  about  the  potentially  harmful  effects  of  S.  1284  on  small  businesses. 
The  parens  patriae  provisions  of  Title  IV  would  have  a  seriously  disproportionate 
impact  on  small  companies  who  cannot  afford  the  extremely  expensive  litigation 
costs  to  defend  themselves  against  the  type  of  multi-million  dollar  damage  that 
would  be  authorized  by  the  bill.  Because  of  their  far  greater  vulnerability,  small 
companies  would  be  forced  to  settle  "blackmail"  suits  involving  enormous  damage- 
claims  which  larger  companies  named  as  co-defendants  can  successfully  defendi. 
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Furthermore,  the  ability  of  a  small  company  named  in  such  a  suit  to  obtain 
operating  capital  would  be  drastically  impaired  in  view  of  necessity  to  disclose 
such  enormous  "contingent"  liabilities  on  company  financial  statements  along 
witli  a  statement  evaluating  the  potential  liability.  Thus  the  mere  filing  of  such 
a  suit  against  a  small  company,  by  either  a  State  Attorney  or  any  person  "au- 
thorized" by  state  law,  would  have  a  totally  disastrous  effect  on  the  company's 
ability  to  continue  to  do  business. 

Accordingly,  the  NSB  respectfully  and  urgently  requests  an  opportimity  to 
present  testimony  on  the  serious  impact  S.  1284  would  have  on  the  entire  small 
business  community. 
•Sincerely, 

John   Lewis, 
Executive  Vice  President. 
ATTACHMENT  B 

Excerpts  From  Statement  of  Milton  D.  Stewart,  President,  National  Small 
Business  Association,  Before  the  Senate  Committee  on  Banking,  Housing, 
and  Urban  Affairs,  Holding  Hearings  on  Federal  Banking  and  Securities 
Laws  and  Corporate  Takeovers,  February  16,  1976 

Mr.  Chairman  and  Members  of  the  Committee,  my  two  principal  missions  in 
appearing  before  you  today  are  first,  to  congratulate  this  Committee  for  becom- 
ing interested  in  the  problem  of  corporate  takeovers,  and  secondly  to  urge  as 
strongly  as  I  know  how  that  you  broaden  your  concern  to  include  the  financing 
and  management  of  all  merger  and  takeover  activities — not  just  those  brought 
about  by  tender. 

Let  me  point  out  to  you  that  the  General  Cable  Corporation,  according  to 
the  most  recent  issue  of  Fortune  which  I  have  seen,  ranked  o25th  in  Fortune's 
list  of  1,000  industrial  companies  and  Microdot  ranked  490th.  Northwest  Indus- 
tries ranked  182nd.  With  Microdot's  assets  it  will  increase  in  size  from  an  ap- 
Ijarent  $1  billion  in  assets  to  about  ,'?1.220  billion.  While  you  are  inquiring  into 
this  particular  situation,  the  eighth  largest  company  in  the  United  States  with 
assets  in  excess  of  .$9  billion  (G.E. )  is  planning  to  increase  its  size  by  acquiring 
the  336th  largest  industrial  company  (Utah  International)  with  assets  in  excess 
of  .$900  million.  In  another  part  of  the  corporate  forest  the  24th  largest  company, 
Tenneco,  is  wooing  the  118th  largest.  Anaconda ;  and  if  they  make  it,  the  corpo- 
rate consequence  will  have  assets  in  excess  of  $8  billion.  In  the  meantime,  Ana- 
conda is  rel)uffing  another  suitor,  the  Crane  Corporation,  the  ITOch  largest 
corporation  with  assets  in  excess  of  $1  billion.  If  Crane  manages  to  swallow 
Anaconda — it  will  apparently  be  taking  over  assets  twice  its  own  according  to 
Fortune  .  .  . 

The  sense  of  foreboding  and  uncertainty  in  this  country,  in  my  opinion  relates 
specifically  to  a  feeling  of  estrangement  of  the  citizenry  from  what  used  to  be  its 
own  institutions.  I  have  yet  to  hear  or  to  read  of  a  major  spokesman  of  American 
industry  saying  publicly  tliat  there  may  1)e  some  relationsliip  between,  for 
(-xample,  the  mad  rush  to  monstrous  size  in  hanking,  industry  and  commerce 
and  the  public's  increasing  disaffection  with  both  the  enterprise  system  and  the 
government.  It  is  my  own  view  that  if  over  the  next  10  years  we  have  another 
rash  of  major  corporate  margers  like  that  of  the  late  1980's — and  I  think  we  are 
going  to  haA'e  it — within  10  years  the  leaders  of  major  American  enterprise  will 
have  forsworn  what  remains  of  the  basis  of  public  support  for  the  enterprise 
system. 

In  my  view,  they  have  much  for  which  to  answer.  But  the  fault  is  not  theirs 
alone.  The  fault  is  also  in  Congress  and  with  the  lack  of  leadership  in  the 
Presidency  on  this  most  fundamental  of  American  issues — the  struggle  to  main- 
tain and  expand  the  economic  diversity  in  which  so  much  of  what  we  value  is 
rooted  .  .  . 

As  for  tliose  vaunted  economies  of  scale,  in  my  experience  only  three  are  real 
and  result  from  mergers  of  major  companies. 

First,  fewer  people  make  more  decisions  about  larger  business  matters — if 
you  consider  tliat  an  economy  of  scale. 

Secondly,  raising  and  controlling  capital  can  be  done  more  effectively  and 
easily  becau.se  of  the  way  our  money  market  is  organized. 

Third,  influence  can  be  brought  to  bear  more  effectively  and  continuously  on 
tlie  makers  of  law  and  public  policy. 
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So  far  as  the  National  Small  Business  Association  Is  concerned,  we  have  had 
quite  enough  of  these  economies  of  scale.  Our  economy  cannot  tolerate  many 
more! 

.  Microdot  is  hardly  a  small  company  by  government  definitional  standards. 
Yet  in  our  economy  it  is  emphatically  a  small  business.  It  is  companies  with  be- 
tween $10  million  and  $500  million  in  assets  which  will  be  the  main  targets  for 
tomorrow's  merger  maniacs.  I  know  little  about  the  merits  or  demerits  about 
the  particular  conduct  of  the  various  corporated  and  banking  managements  in- 
volved in  this  matter.  But  I  must  confess  that  experience  has  taught  me  to  be 
far  less  shocked  about  any  of  this  than  the  Microdot  management  has  been. 

The  critical  questions  for  this  Committee  are  not  the  technical  niceties  involv- 
ing the  securities  laws  and  the  mechanics  of  tenders.  They  are  only  the  tip  of 
the  iceberg.  The  critical  issues  relate  to  undisciplined  large-scale  greed  for 
money,  for  power,  for  size,  masked  by  a  legal  fabrication  of  fiduciary  obligation 
to  stockholders  .  .  . 

Here  are  my  recommendations  to  this  Committee. 

1.  Let  us  clarify  our  national  policies  about  this  matter.  Let  us  begin  by 
amending  the  Full  Employment  Act,  probably  our  most  fundamental  statement 
of  national  policy.  Let  us  say  that  we  want  a  full  employment  economy  but 
we  want  it  without  sacrificing  economic  diversity  and  the  small  business  and 
independent  professional  sectors. 

2.  Let  this  Committee  broaden  its  concern  from  this  particular  takeover  to  the 
last  50  or  100  large  mergers  invohang  companies  with  more  than  $100  million 
assets.  Let  this  Committee  find  out  who  really  benefits  from  these  mergers,  how 
much,  when  and  why. 

We  are  long  overdue  for  a  major  review  of  the  inadequacy  of  national  policy 
governing  mergers.  This  Committee,  perhaps  through  a  Special  Joint  Committee 
with  members  from  the  Senate  Finance  and  Senate  Judiciary  Committees,  ought 
uuw  to  t;:ke  the  rime  and  the  rioublt  ro  do  luis  joL  ijght. 

Do  we  really  want  Microdot  situiitions  nappening  again  and  again?  Here  was 
a  management  which  apparently  did  a  good  job  for  its  stockholders — so  good  a 
job  that  it  attracted  the  attention  of  a  middle-sized  corporate  shark  attack.  And 
to  fend  off  that  attack — and  others  like  it — it  had  to  turn  to  an  even  larger,  if 
friendlier  and  fairer,  corporate  shark. 

3.  I  recommend  specifically  that  the  study  address  the  issue  of  making  size 
alone  a  per  se  violation  of  the  antitrust  laws.  It  is  time  for  evei-y  responsible 
elected  official  in  this  country  to  take  an  open  position  on  when  he  vdll  become 
personally  concerned  about  the  concentr.^ition  of  economic  power  in  this  country. 
Are  we  ail  to  wait  with  Art  Buchwald  for  that  happy  day  when  the  two  surviving 
companies  in  America — one  East  and  one  West  of  the  Mississippi — finally  merge 
with  the  blessing  of  the  Antitrust  Division?  We  are  not  so  bereft  of  wisdom  in 
this  country  that  we  cannot  devise  a  national  merger  policy  in  which  size  alone 
does  bring  into  play  the  restraint  of  law  and  public  i)olicy. 

4.  One  of  the  things  we  need  most  is  to  make  the  drive  for  concentration 
through  merger  and  acquisition  a  little  less  profitable  for  everybody  involved  in 
it.  For  example,  v.'hen  is  the  public  going  to  get  a  direct  benefit  from  all  these 
wonderful  economies  of  scale?  When  are  we  going  to  have  a  sharply  graduated 
business  income  tax?  A  capital  gains  tax  related  to  size  and  risk  as  well  as 
holding  period? ... 

5.  We  need  a  graduated  transaction  tax  on  mergers  of  companies  whose  assets 
exceeded,  say,  $100  million.  Even  Business  Week  as  discovered  in  its  current  issue 
that  there  is  a  ■•breakdown  of  U.S'.  innovation."  It  has  found  that  "the  increasing 
concentration  of  products  into  larger  and  fewer  companies  also  works  against 
innovation.  Radical  ideas  tend  to  bog  down  in  big  company  bureaucracy."  And 
the  magazine  comments  editorially  "A  careful  analysis  of  U.S.  business  today 
suggests  that  bigness  itself  may  tend  to  discourage  new  thinking  and  new 
ventures."  Proceeds  of  the  graduated  transaction  tax  on  mergers  which  I  have 
mentioned,  might  well  be  applied  to  a  new  "Special  Fund  for  Innovation  and 
Small  Business."  Turn  it  over  to  the  SBA  for  use  in  a  new  revolving  fund  avail- 
able for  small  company  experimentation  with  innovative  technology. 

It  is  my  experience  that  the  brightest  and  best  brains  in  Wall  Street,  La  Salle 
Street  and  Montgomery  Street  devote  themselves  religiously  to  the  i-elentless 
hunt  for  mergers  and  acquisitions.  Why?  Because  it  is  the  best  and  fastest  way 
to  make  money.  And  one  reason  it  is  such  a  good  way  'is  because  of  provisions 
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in  our  tax  code.  I  know  some  of  these  men  personally.  Their  talents  could  be 
used  just  as  usefully  in  "demergers"  and  "unacquisitions"  as  they  are  now  used 
to  further  concentration  of  industry.  All  they  need  is  a  little  encouragement.  For 
example,  suppose  the  Internal  Revenue  Code  imposed  a  75  percent  surtax  on 
personal,  partnership  and  corporate  income  derived  from  mergers  with  or 
acquisitions  by  the  thousand  or  1,500  largest  companies  in  the  country.  And 
suppose  on  the  other  hand  income  from  transactions  resulting  in  divestitures 
which  created  independent  new  businesses  with  more  than  $100  million  in  assets 
were  tax-exempt.  I  have  an  instinctive  feeling  that  the  best  and  brightest  brains 
in  investment  and  commercial  banking  would  find  shiny  new  virtues  in  smallness 
of  scale  that  would  make  it  irresistible  to  them  .  .  . 

6.  In  the  same  way,  stockholders  could  be  given  preferential  treatment  on 
other  gains  or  losses  to  encourage  spin-offs,  demergers  and  unacquisitions. 

7.  One  of  our  ablest  Assistant  Attorneys  General  for  Antitrust  in  recent  years 
had  what  has  always  seemed  to  me  to  be  a  pretty  good  idea :  for  companies 
above  a  certain  size,  no  acquisition  or  merger  should  be  permitted  without  the 
simultaneous  divestiture  of  assets  equivalent  to  those  acquired. 

8.  And  finally,  perhaps  we  need  a  specially  maintained  pool  of  publicly  guaran- 
teed venture  capital  to  make  divestitures  under  antitrust  orders  more  easily 
financeable. 

These  will  appear  to  be  dangerous  ideas  to  some.  They  are  about  as  dangerous 
as  Federalist  Paper  No.  51  and  the  point  it  makes  about  the  need  for  government 
because  men  are  not  angels. 

ATTACHMENT  C 

KiRKLAND,    ElXIS    &   ROWE, 

Washington,  D.C.,  February  11,  1916. 
Re  S.  1284. 

Hon.  Strom  Thukmond, 
Dirkfien  Senate   Office  Buildvng, 
Washington,  B.C. 

Dear  Senator  Thurmond  :  This  letter  is  responsive  to  your  questions  sub- 
mitted to  me  following  my  testimony  on  February  3,  1976  on  behalf  of  Grocery 
Manufacturers  of  America,  Inc.  in  opposition  to  Title  IV  of  S.  1284. 

Question  1.  You  mentioned  Title  IV  would  provide  the  potential  for  abuse  by 
the  Attorneys  General.  Would  you  care  to  comment  further  on  the  apparent 
authorization  of  contingency  fee  arrangements  by  state  officials  with  private 
counsel?  Can  you  give  me  a  scenario? 

Answer.  Section  I  of  my  February  3  prepared  statement  relates  to  this  subject 
matter,  and  cites  examples  from  recorded  proceedings  (pp.  4,  nn.  6-7). 

In  view  of  the  nature  of  your  qiiestion,  I  reiterate,  as  I  stressed  throughout 
my  testimony,  my  assumption  of  utmost  good  faith  on  the  part  of  all  State 
Attorneys   General  or  private  counsel  concerned. 

CONTINGENT  FEE  AUTHORITY 

The  apparent  authorization  of  contingency  fee  arrangements  by  state  oflScials 
with  private  counsel  stems  from  the  July  28,  1975  Committee  Print's  addition 
to  the  original  S.  1284.  The  Committee  Print  redefines  State  Attorney  General, 
in  new  Section  4F(1),  to  include  other  "authorized"  persons,  presumably  private 
coTinsel  retained  by  a  State  Attorney  General 

Since  contingency  fee  arrangements  are  permissible,  and  are  reported  in 
antitrust  litigation,^  they  would  apparently  be  authorized  by  Section  4F(1)  of 
S.  1284,  as  revised. 

This  problem  has  been  recognized  by  the  House  Committee  on  the  Judiciary. 
The  Committee's  favorable  report  on  H.R.  8532,  a  proposal  similar  to  S.  1284, 
Title  IV,  expressly  provides  that :  "The  term  'State  attorney  general'  means 
the  chief  legal  oflBcer  of  a  State,  or  any  other  person  authorized  by  State  law 
to  bring  actions  under  this  Act,  except  that  such  term  does  not  include  any  person 
employed  or  retained  on  a  contingency  fee  "basis."  H.R.  Rep.  No,  94-499,  p.  30 
(Sept.  22, 1975)  (emphasis  supplied). 


1  See  cases  In  note  4  infra. 
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POTENTI^VL  FOB  ABUSE 

The  magnitude  of  the  antitrust  claims  authorized  by  Title  IV,  by  way  of 
claims  for  all  or  large  groups  of  state  residents,  or  for  the  state's  "general 
economy,"  is  obvious. 

However,  as  pointed  out  by  court  opinions,  large  claims  filed  on  behalf  of 
a  multitude  of  claimants,  each  with  a  minute  individual  claim,  enhance  the 
potential  "conflicit  of  interest"  on  the  part  of  counsel.  Per  one  recent  opinion, 
"in  any  class  action  there  is  always  the  temptation  for  the  attorney  for  the 
class  to  recommend  settlement  in  terms  less  favorable  to  his  clients  because 
a  large  fee  is  part  of  the  bargain.  The  impropriety  of  such  a  position  is  in- 
creased where,  as  here,  the  attorney  is  also  the  representative  who  brought  the 
action  on  behalf  of  the  class,  and  where,  as  here,  the  potential  recoveries  by 
individual  members,  including  representatives,  of  the  class  are  likely  to  be  very 
small  in  proportion  to  the  total  amount  of  recovery  by  the  class  as  a  whole." 
Graybeal  v.  American  Savings  <£  Loan  Association,  59  FRD  7,  13  (D.  D.C.  1973). 

Under  existing  law,  courts  in  such  cases  are  governed  by  Federal  Rule  of 
Civil  Procedure  23.  Rule  23  establishes  specific  criteria  and  safeguards  for  class 
actions.  Under  these  Rule  23  safeguards.  Courts  have  dismissed  many  such 
claims,  on  the  basis  that  (1)  issues  common  to  the  class  did  not  predominate  over 
individual  issues  (e.g.,  Cotchett  v.  Avis  Rent-A-Car  System,  56  FRD  549  (S.D. 
N.Y.  1972)  ;  (2)  class  methods  were  inferior  to  other  methods  of  adjudicating 
the  issues  (e.g.,  Graybeal  v.  American  Savings  &  Loan  Ass'n.,  59  FRD  7  (D.  D.C. 
1973)  ;  (3)  the  litigation  was  unmanageable  in  terms  of  notice,  administrative 
costs,  and  complexity  (e.g.,  In  re  Hotel  Telephone  Charges,  500  F.2d  86  (9th 
Cir.  1974)). 

However,  the  present  safeguards  of  Rule  23  would  apparently  be  removed  by- 
Title  IV,  as  revised  by  the  July  28  Committee  Print,  with  respect  to  actions 
brought  by  a  State  Attorney  General  or  "other  person"  authorized  by  the  state. 

1  believe  his  to  be  so  because  Section  4C(a)  (1)  has  been  changed  from  the 
original  text  of  S.  1284  by  deleting  the  prior  language  which  refers  to  a  dis- 
cretionary judicial  authorization  of  a  State  Attorney  General  to  act  "as  a  repre- 
sentative of  a  class  or  classes  consisting  of  persons  residing  in  that  state,  who 
have  been  damaged."  S.  1284,  Section  4C(a)  (1)    (March  12.  1975). 

Accordingly,  the  pre-existing  judicial  discretion  and  safeguards  under  Rule 
23  are  apparently  eliminated  by  Section  4C (a)(1)  of  the  July  28  Committee 
Print,  which  deletes  references  to  classes  in  suits  by  Attorneys  General. 

Consequently,  under  revised  Title  IV,  the  type  of  case  previously  dismissed 
by  courts  under  Rule  23  may  be  imposed  on  the  courts,  notwithstanding  abuses 
of  such  actions  referred  to  in  the  judicial  opininons  cited. 

Also,  since  huge  antitrust  claims,  on  behalf  of  the  state's  economy  or  its  res- 
idents, would  be  authorized  by  Title  IV,  the  apparent  availability  of  contingency 
fee  arrangements  between  state  officials  and  private  counsel  could  become  an 
important  incentive  for  more  such  actions.  An  action  brought  directly  by  the 
State  Attorney  General  must  presumably  be  justified  by  reference  to  the  actual 
costs  to  the  taxpayer  of  such  antitrust  litigation,  which  may  be  quite  substantial. 
By  contrast,  a  contingency  fee  arrangement  may  eliminate  such  direct  litigation 
costs  for  the  state,  if  private  counsel  is  willing  to  undertake  the  case  on  a 
"contingency"  or  "percentage  of  recovery"  basis,  thus  eliminating  ongoing  finan- 
cial accountability  to  the  state  of  the  direct  cost  burden  arising  from  such  litiga- 
tion. 

As  reflected  in  judicial  decisions,"  such  suits  can  obtain  large  settlements, 
without  ever  reaching  the  merits.  Particularly  smaller  firms  may  settle  even  a 
marginal  antitrust  case,  because  they  do  not  have  the  expertise  or  the  re- 
sources for  an  effective  defense  to  complex  antitrust  litigation,  and  may  be 

2  See,  e.g-.,  Lxndy  Bros.  Builders  v.  American  Radiator  &  Standard  Sanitary  Corp  ,  341 
F.  Supp.  1077  (E.D.  Pa.  1972)  (settlement  of  .$20  million)  ;  West  Virginia  v  Chas  Pflzer  <6 
Co.,  314  F.  Supp.  710  ( S.D.N. Y.  1970).  aff'd..  440  F.2d  1079  (2d  Cir.  1971)  cert  den  . 
404  U.S.  871  (1971)  (settlement  of  $100  million).  Chief  Jud^e  Friendly  has  pointed  out 
the  threat  of  "blackmail  settlements"  in  such  cases.  Friendly,  Federal  Jurisdiction — A 
General  Virir  120  (1973).  See  generally  Simon,  "Class  Actions — Useful  Tool  or  Engine 
of  Destruction,"  55  FRD  375,  389-394  (1972). 
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exposed  to  intolerably  high  contingent  liabilities  as  co-conspirators,  jointly  and 
severally,  for  the  amount  claimed  against  all  of  the  dependents/ 

In  sum,  the  apparent  contingency  fee  authorization  by  Section  4F(1)  of  the 
Committee  Print  creates  new  exposures  and  possibilities  of  abuse  beyond  the 
existing  law  and  beyond  Title  IV  of  original  S.  1284.  For,  since  the  state  may 
have  nothing  to  lose  financially  in  an  action  brought  by  authorized  private  coun- 
sel on  a  contingency  fee  basis,  contingency  fee  arrangements  could  serve  as  an 
incentive  for  more  such  actions. 

LACK    OF   JUDICIAL   CONTROLS 

■  As  to  judicial  control  of  such  contingency  fee  arrangements,  I  stated  in  col- 
loquy on  February  3  that  I  had  no  really  fully  informative  statistical  basis  and 
hence  could  not  give  an  authoritative  answer  (Tr.  (i~^2). 

After  some  further  researching  of  the  problem,  I  still  have  no  definitive  sta- 
tistical basis  for  an  authorizative  answer,  but  have  turned  up  some  court  opin- 
ions which  may  be  significant. 

As  noted  by  the  courts  in  reported  opinions,  including  those  placed  into  the 
hearing  record  of  February  3,*  the  courts  are  wrestling  with  the  problem  of 
determining  appropriate  attorne.vs'  fees,  contingent  and  otlierwise,  in  antitrust 
litigation.  It  seems  evident  that  the  courts  still  lack  any  clear-cut  and  efCective 
■groundrules  to  conti'ol  excess. 

For  example,  in  the  Limly  Bros,  case,  the  Third  Circuit  attempted  to  .«et  up 
criteria  for  determining  fee  awards  in  antitrust  treble  damage  cases,  487  F.2d 
161  (3d  Cir.  1973).  However,  the  second  district  court  opinion,  383, F.  8upp.  999 
(E.D.  Pa.  1974),  on  remand  to  apply  those  criteria  on  attorneys'  fees,  is  .still 
pending  on  appeal  before  the  Third  Circuit,  so  the  application  of  those  principles 
in  the  very  case  which  generated  them  is  still  an  unknown  fartor. 
.  :\foreover.  the  unreliability  of  those  factors  is  demonstrated  by  the  most  recent 
■published  decision  of  the  Third  Circuit  on  December  24,  197.".  in  PitchfonJ  v. 
PEPI,  Inc.  (Nos.  75-1136  and  75-1137),  BNA  ATRR  (No.  749,  February  3,  1976, 
•p.  D-1).  According  to  the  Court  of  Appeals  opinion: 

I  "In  a  summary  order  the  trial  judge  awarded  $645,2.50  as  an  attorney's  fee 
plus  costs — over  four  times  the  sum  set  forth  in  Pitchford's  \i.e.  the  plaintiff's] 
•application.  In  his  order  the  trial  judge  cited  Lindy  Bros.  Builders.  Inc.  v.  Amer- 
ican Radiator  d  Standard  Sanitary  Coi'p.,  but  did  not  adduce  any  explanation 
for  the  amount  of  the  award."  Id.  at  p.  D-9. 

The  Court  of  Appeals  reversed  that  award,  and  returned  it  for  further  con- 
sideration and  "specific  findings  and  analysis."  Id.  at  D-9. 

Acttially.  the  one  factor  which  does  appear  consistently  from  the  reported  cases 
is  that  court  supervision  of  attorneys'  fees  in  antitrust  treble  damage  litigation 
is  a  very  complex  and  time-consuming  process,  which  itself  can  take  years  to 
■litigate  in  addition  to  the  years  of  litigaiton  on  the  merits.  In  and  of  itself,  this 
■issue  casts  substantial  additional  burdens  on  the  courts.^ 

'  Of  course,  the  reported  opinions  may  be  only  the  proverbial  tip  of  the  ireberg. 
An  antitrust  defendant  may  not  be  too  concerned  about  the  split  of  a  settlement 
fund  as  between  the  plaintiffs'  monetary  recovery  and  the  plaintiffs'  att07-neys' 
fees.  On^v  when  an  issue  arises  as  to  an  additional  award  of  plaintiffs'  attorneys' 


3  In  this  connection,  the  Ninth  Circuit's  Kline  decision  stressed  the  .$750  million  joint 
and  several  liability  by  2000  real  estate  brokers,  dismissine  the  class  action  because  the 
prospect  of  such  exposure  "would  shock  the  conscience."  Kline  v.  Coldviell,  Banl:er  rf  Co., 
•508  P.2d  226.  234  (9th  Cir.  1974).  Judge  Duniway  said,  concurring  in  that  opinion, 
"[M]nnv  of  the  named  defendants  will  settle  for  whatever  amount  they  can  barsrnin 
for.  and  without  regard  as  to  whether  they  are  really  liable  or  not,  with  a  good  chunk 
of  the  money  going  to  plaintiffs'  lawyers."  508  F.2d  at  2.38. 

*  Irindii  Bros.  Builders,  Inc.  of  Pliiladclphia  et  al.  v.  American  Tfadinfor  <f  Standard 
Snnitarv  Corp.,  341  F.  Supp.  1077  (E.D.  Pa.  1972).  vacated.  487  F.2d  Ifil  (M  Cir.  1973). 
opinion  after  remand,  382  F.  Supp.  999  (E.D.  Pa.  1974)  now  on  appeal  to  3d  Circuit;  Citv 
61  Detroit  V.  Grinnell  Corp.,  35G  F.  Snpn.  1380  f  S.D.N. Y.  1972),  aff'd  in  part,  rev'd  in  part, 
495  F.2d  448  (2d  Cir.  1974)  ;  the  opinion  on  remand  is  not  reported. 

*  The  size  of  this  burden  is  shown  by  the  reported  litigation.  The  Lindy  Bros,  case,  started 
in  the  mid-1960's,  is  -sitill  pending  today.  It  already  generated  three  reported  opinions  on 

,  fees  alone,  and  there  will  be  more  as  a  result  of  the  still  pending  appeals. 

'  Another  significant  Third  Circuit  case  on  legal  fees  is  antitrust  treble  damage  litigation, 
Merola  v.  Atlantic  Richfield,  has  been  going  on  from  1971  to  date.  It  too  has  already 
generated  two  opinions  by  the  Third  Circuit,  493  F.2d  292  (1974),  and  515  P.2d  lf!5 
(1975).  as  well  as  two  unreported  district  court  opinions,  solely  on  the  issue  of  attorneys' 
fees.  When  last  reported,  515  F.2d  165  (1975),  this  case  was  remanded  for  yet  a  third 
district  court  opinion. 
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fees,  or  wheu  the  claimants  themselves  litigate  among  themselves  over  the  alla- 
cation  of  attorneys"  fees  is  this  issue  likely  to  turn  up  in  reported  court  opinions. 
Because  of  the  nature  of  this  question,  I  respectfully  recommend  that  the  Com- 
mittee obtain  authoritative  views  beyond  those  of  private  antitrust  attorneys, 
since  counsel  for  both  plaintiffs  and  for  defendants  may  stand  to  gain  from  the 
proliferation  of  such  actions  under  Title  IV.  Such  authoritative  vie\vs  may  best 
come  from  the  Judiciary,  or  from  members  of  the  Judiciary,  with  direct  experi- 
ence in  this  area. 

POSSIBLE    SCENARIOS 

As  for  a  scenario,  my  February  3  statement  referred  to  the  possibility  of  mas- 
sive antitrust  actions,  on  a  contingency  fee  ba>is,  patterned  on  the  facts  of  the 
Ninth  Circuit's  Kline  and  Telephone  decisions.  The  Kline  case  involved  alleged 
liabilities  of  some  $750  million  against  about  2000  real  estate  brokers  on  the 
grounds  that  brokerage  commissions  were  "fixed."  The  Telephone  Ghavjes  case 
involved  claimed  damages  of  .$2  each  for  40  million  people  on  the  grounds  that 
room  rates  had  been  raised  by  a  "confusingly  mislabeled"'  charge  for  telephone 
services. 

Mv  statement  also  noted  the  potential  of  a  massive  treble  damage  action, 
pleaded  on  behalf  of  a  state's  or  the  District  of  Columbia's  "general  economy" 
or  residents,  patterned  on  the  recent  Federal  Trade  Commission  compl-imt 
against  the  American  Medical  Association  claiming  alleged  price  fixing  of  doc- 
tors' services  due  to  the  solicitation  and  advertising  restrictions  of  the  AMA 
••Principles  of  Medical  Ethics.""   (FTC  Dkt.  90G4.  Dec.  19,  1975;. 

Particularly  since  some  of  the  concerns  expressed  by  others  as  to  Title  Iv 
relate  specificallv  to  its  so-called  "general  economy"'  treble  damage  claim  author- 
ization, ar.  distinct  from  the  authorization  for  aggregate  treble  damages  on  be- 
half of  state  "residents."  it  shrmld  be  stressed  that  the  size  of  damage  claims 
under  the  •'residents"  authorization  could  far  exceed  such  liabilities  under  the 
"general  economy"  provision  as  revised  in  the  July  28.  1975  Committee  Print. 

This  is  so  because  a  massive  claim  for  treble  recovery  of  "overcharges"  on 
behalf  of  millions  of  State  residents,  paying  the  alleged  "overcharge"  m  the 
form  of  higher  prices  for  a  product,  or  for  services,  may  be  substantially  greater 
than  a  claim  on  behalf  of  a  state's  "general  economy"  which  would  be  "measured 
by  anv  decrease  in  revenues  or  increase  in  expenditures,  or  both,  of  such  State 
or  political  subdivision,  that  mav  with  reasonable  probability  be  causally  related 
to  the  antitrust  violation."  Section  4(C)(1)(B).  Indeed,  any  diminished  state 
tax  revenues  arising  from  "overcharges"  reflected  in  the  higher  price  of  a  par- 
ticular product  may  be  substantially  offset  by  potentially  increased  revenues  to 
the  state  from  higher  taxes  by  those  who  collected  the  alleged  "overcharges' 
in  the  form  of  higher  product  or  service  prices. 

Question  2.  It  appears  that  we  are  now  coming  out  of  a  recession.  What  impact, 
if  any,  should  the  passage  of  S.  1284  have  on  the  economy?" 

Answer.  The  impact  of  Title  IV  on  the  economy  is  difiicult  to  asses  for  a  non- 
economist,  and  I  would  hence  respectfully  suggest  that  the  Committee  invite 
the  views  of  objective  economists  versed  in  marketing  and  financial  analysis,  and 
also  to  invite  the  views  of  responsible  members  of  the  financial  community. 

Some  of  the  conflcting  views  as  to  the  impact  of  antitrust  enforcement  as  an 
anti-inflationary  weapon  are  collected  in  a  scholarly  and  documented  article  by 
Professor  Milton  Handler,  reprinted  in  Volume  2  of  the  Committee's  hearings, 
particularly  at  pages  624—629. 

In  my  February  3  statement,  I  expressed  concern  with  the  potentially  harmful 
impact  of  Title  IV  on  the  financing  and  capital  access  opportunities  particularly 
of  smaller  firms  exposed  to  huge  contingent  liabilities  arising  out  of  massive 
antitrust  claims.  This  is  so  because  any  business  firm,  and  particularly  a  smaller 
firm,  which  is  named  as  a  defendant  or  co-conspirator  in  a  massive  antitrust 
claim  is  required  by  SEC  regulations  to  disclose  such  "material"  liabilities  which 
adversely  alfect  its  earnings  and  financial  position.  Such  disclosures  of  a  multi- 
million  dollar  contingent  liability,  where  a  recovery  cannot  be  dismissed  as  re- 
mote or  impossible  in  view  of  the  inherent  vagueness  of  the  Sherman  Act's 
prohibitions  and  their  judicial  interpretation,  may  preclude  a  "clean"  auditor's 

8  Both  the  Lindy  Bros,  and  Ch-innell  fee  litigations  have  been  among  the  claimants  to 
the  settlement  fund.  See  also  Alpine  Pharmacy  Inc.  v.  Chas.  Pfizer  d  Co.,  1973  Trade  Cp 
1174,  350   (S.D.N.Y.  1972). 
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report  for  the  company.  A  "qualified"  auditor's  report  for  a  business  firm,  par- 
ticularly a  smaller  firm,  will  obviously  be  weighed  by  banks  or  lender  in  assess- 
in^s:  the  safety  and  risk  factors  of  substantial  extensions  of  credit.'' 

Naturally,  the  diminished  ability  of  a  business  firm,  particularly  a  smaller 
firm,  to  secure  capital  financing  would  have  an  adverse  effect  on  its  growth 
and  ability  to  generate  jobs  and  employment  which  are  particularly  important 
at  a  time  of  emergence  from  an  economic  recession. 

Question  3.  The  Antitrust  Division  of  the  Department  of  Justice  seems  to  stay 
fairly  busy.  What  vacuum  will  S.  1284  fill? 

Answer.  I  have  the  highest  professional  regard  for  the  Antitrust  Division  of 
the  Department  of  Justice,  and  have  studied  the  thoughtful  presentation  by 
Assistant  Attorney  General  Thomas  E.  Kauper  at  pages  78-119  of  the  hearings. 
Significantly,  the  Justice  Department,  while  supporting  the  "basic  concept 
embodied  in  the  parens  patriae  provisions  of  Title  IV"  (Hrgs.,  p.  93),  ex- 
pressed opposition  to  the  so  called  "general  economy"  provisions  in  Section  4C(a) 
(2)  of  the  original  S.  1284.  These  provisions,  as  modified,  appear  as  Section  4C(a) 
(1)  (2)  of  the  July  28  Committee  Print. 

In  my  view,  an  antitrust  action  on  behalf  of  all  state  residents  could  raise  the 
very  same  "spectre  of  massive  recoveries  based  upon  unquantifiable  and  per- 
haps totally  unforeseeable  damage  multiplied  by  three"  which  were  the  basis 
of  the  Department's  expressed  opposition  to  the  original  "general  economy" 
provision  (Hrgs.,  p.  94). 

Also,  whereas  original  S.  1284,  §4C(a)  has  been  modified  by  limiting  to  the 
Sherman  Act  the  scope  of  the  antitrust  violations  for  which  "general  economy" 
or  "individual  residents"  treble  damage  recoveries  are  authorized,  §4C(a)(l), 
nonetheless  the  same  conduct  covered  by  §§  2  and  7  of  the  Clayton  Act  could 
be  pleaded  also  as  violations  of  the  Sherman  Act.* 

Above  all,  all  violations  of  the  sweeping  generalities  of  the  Sherman  Act 
remain  subject  to  Title  IV's  massive  treble  damage  authorizations,  on  a  retro- 
active basis.  §405. 

The  problem  of  "unforeseeable  damages"  is  dramatized  by  the  constantly 
shifting  and  expanding  interpretations  of  the  Sherman  Act's  broad  prohibitions. 
Thus,  commerical  conduct  which  may  have  been  long  considered  entirely  law 
ful  can  become  unlawful  by  reason  of  new  expansive  judicial  interpretations. 
Prominent  recent  examples  of  such  activities,  challenged  or  adjudged  as  Sherman 
Act  violations,  include. 

(a)  Territorial  restrictions  on  distributors'  resale  of  manufacturers'  products, 
United  States  v.  Arnold  Schimnn  &  Co.,  388  U.S.  365  (1967)  ; 

( h )   Consignment  price  arangements  between  oil  companies  and  service  sta- 
tion retailers,  Simpson  v.  Union  Oil  Co.,  377  U.S.  13  (1964),  396  U.S.  13  (1969)  ; 
(e)  Suggested  fee  schedules  for  professionals  and  services,  including  : 

Attorneys,  Gold f art)  v.  Virginia  State  Bar,  421  U.S.  773  (1975)  ;  United 
States  V.  Oregon  State  Bar  (Civ.  No.  74-^62,  complaint  filed  May  9,  1974, 
in  U.S.  Dist.  Ct,  Portland,  Oregon;  dismissed  as  moot,  Oct.  20,  1975,  after 
state  bar  withdrew  fee  schedule)  ; 

Travel  agents.  United  States  v.  Orange  County  Tra/vel  Agents,  1975-2 
Trade  Cas.  1160,440  (CD.  Cal.)  (consent  order  settling  charges  against 
small  association  of  travel  agents). 

Real  estate  brokers.  United  States  v.  Real  Estate  Board  of  Rochester, 
Neiv  York,  Cir.  No.  74-535  (complaint  filed  Nov.  19,  1974  in  U.S.  Distr.  Ct., 
Rochester,  N.Y.,  consent  decree  entered  Dec.  23,  1974,  effect  of  decree  stayed 
pending  appeal,  Feb.  18, 1975). 


'  These  concerns  were  confirmed  by  Mr.  Allen  P.  Stults,  Chairman  of  the  Board, 
American  National  Bank  and  Trust  Co.  of  Chicago  and  Former  President,  The  American 
Bankers  Association.  In  pertinent  part,  Mr.  Stults,  on  Feb.  12.  1976  wrote  this  Committee: 
"I  wish  to  stress  the  importance  for  the  national  economy  of  a  careful  assessment  as  to 
how  potentially  huge  contingent  liabilities,  particularly  of  smaller  firms  named  as  co- 
conspirators in  such  antitrust  actions,  may  affect  their  access  to  financing  and  capital 
markets.  *  *  *  In  view  of  SEC  disclosure  requirements  in  the  financial  statements  of 
public  corporations  which  incur  material  contingent  liabilities  in  pending  antitrust  liti- 
gation, It  is  my  considered  opinion  that  such  antitrust  actions  may  have  a  substantial 
adverse  impact  on  the  financing  opportunities  particularly  of  smaller  firms  named  in 
such  actions.  This  is  so  because  banks  and  other  financial  institutions  will  necessarily  take 
such  substantial  contingent  liabilities  into  account  in  their  lending  decisions." 

^^Story  Parchment  Co.  v.  Pateraon  Parchment  Paper  Co.,  2S2  U.S.  .555  (19.^1)  ;  United 
States  V.  First  National  Bank  &  Trust  Co.  o}  Lexington,  376  U.S.  665  (1964). 
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Bevond  this,  anti-solicitation  and  anti-advertising  restrictions  by  professional 
association,  such  as  the  AMA's  "Principles  of  Medical  Ethics"  and  comparable 
restrictions  by  the  opticians,  pharmacists,  veterinarians,  and  anesthesiologists, 
are  under  current  challenge  as  violations  of  the  antitrust  laws."  All  of  these 
groups  could  become  subject  to  huge  liabilities  in  suits  under  Title  IV. 

In  my  view,  therefore,  Title  IV  of  S.  1284  would  fill  no  real  vacuum  in  anti- 
trust enforcement.  Indeed,  the  "hard  core"  antitrust  violations  such  as  price 
fixing  among  competitors,  w'hich  may  be  the  typical  source  of  the  "overcharges" 
to  be  recaptured  by  Title  IV,  are  already  subject  to  criminal  penalties  of  up 
to  three  years  imprisonment  as  felonies  under  the  recently  stiffened  penalty 
provisions  of  the  Sherman  Act. 

The  justification  for  Title  IV  cited  by  the  Justice  Department's  support  for 
Title  IV's  parens  patriae  concept,  i.e.,  the  problem  of  overpayments  by  multiple 
small  consumers  without  redress  from  antitrust  violators  unjustly  profiting 
from  such  illegalities,  is  already  addressed  by  the  existing  class  action  authori- 
zations under  Federal  Rule  of  Civil  Procedure  23  in  meritorious  cases.  Rule  23 
permits  individual  claimants  to  sue  and  collect  treble  damages  for  any  financial 
injuries  caused  by  antitrust  violations,  subject  to  the  specific  provisions  and 
safeguards  of  Rule  23  as  to  the  manageability  of  such  actions  and  their  superi- 
ority over  other  forms  of  litigation. 

In  my  view,  any  deficiencies  in  providing  appropriate  redress  arising  under 
Rule  23  are  better  achieved  by  an  objective  and  detached  assessment  of  Rule 
23  by  the  Judiciary,  including  its  "notice"  requirements,  in  light  of  the  courts' 
actual  experience  over  the  last  decade  in  class  antitrust  litigation.  Whatever 
the  controversy  as  to  the  merits  of  Title  IV,  the  means  and  procedures  of 
achieving  its  objectives  through  the  judicial  system  requires  thoughtful  and 
careful  consideration. 

Hopefully,  such  advice  and  enlightenment  by  the  Judiciary  will  be  available 
to  the  Committee  in  its  consideration  of  Title  IV. 

Indeed,  I  am  unaware  that  the  Department  of  Justice,  or  any  other  agency 
of  the  United  States,  has  to  date  expressed  its  position  or  views  as  to  Title  IV 
of  S.   1284  in  light  of  the  far-reaching  revisions  in  the  Committee  Print  of 

July  28. 

While  the  Department  has  expressed  support  for  the  parens  patriae  concept 
embodied  in  H.R.  8532,  as  reported  by  the  House  Committee  on  the  Judiciary 
on  September  22,  1975,  H.R.  8532  differs  substantially  from  S.  1284,  Title  IV 
as  revised  by  the  Committee  Print.  The  July  28,  1975  Committee  Print  also 
differs  substantially  from  Original  Title  IV  of  S.  1284,  and  differs  substantially 
from  H.R.  8532.  Among  other  things,  the  Committee  Print  reflects  a  deletion 
of  the  "parens  patriae"  limiting  language  in  Section  4C(a),  and  the  Committee 
Print  apparently  authorizes  contingency  fee  arrangements,  as  previously 
discussed. 

Question  4.  What  would  the  big  picture  impact  be  on  small  business  should 
S.  1284  become  law? 

Answer.  Particularly  in  view  of  the  July  28  Committee  Print's  revisions,  I 
would  view  Title  IV's  prospective  impact  on  smaller  business  firms  as  negative. 

Original  S.  1284's  provisions  authorized  "parens  patriae"  suits  by  a  State 
Attorney  General  on  behalf  of  injured  "persons"  residing  in  the  State,  which  un- 
der established  interpretations  would  have  included  "injured"  corporations  or 
partnerships  within  the  "person"  concept.  However,  Section  4C(a)  (1)  (A)  of  the 
Committee  Print  has  changed  this  definition  so  as  to  limit  such  suits  on  behalf 
of  "natural  persons"  residing  in  the  State.  Accordingly,  any  financial  recovery 
which  a  smaller  firm  might  have  derived  from  the  original  Title  IV  authoriza- 
tion in  S.  1284  has  now  been  deleted  by  the  Committee  Print's  limitation  to 
^'natural  persons." 

More  important,  my  February  3  prepared  statement  and  the  preceding  discus- 
sion highlight  the  special  and  negative  impact  of  Title  IV,  as  revised,  on  the 
smaller  firm.  For  it  is  particularly  such  smaller  firms,  lacking  the  litigation  ex- 
pertise and  financial  resources  which  the  largest  companies  can  mobilize  for  the 

9  See  FTC  releases,  Jan.  26,  1976 ;  Dec.  28,  1975  ;  United  States  v.  American  Pharma- 
ceutical Ass'7i.,  Civil  No.  G-75-558-CA5  (filed  Nov.  24,  1975,  in  Grand  Rapids,  Mich.)  ; 
United  States  v.  San  Diego  County  Veterinary  Medical  Ass'n.  Civ.  75-107S-N  (filed  Nov. 
14  1975  In  San  Dlefro,  Calif.)  ;  United  States  v.  The  American  Society  of  Anesthesiolopists, 
In'c     av.  No.  75-4640   (complaint  filed  Sept.  22,  1975,  in  U.S.  Dist.  Ct,  New  York  City). 


successful  defense  of  an  antitrust  action,  which  may  be  specially  victimized — 
as  exemplified  by  the  individual  real  estate  brokers  in  Kline,  or  the  smaller 
hotels  and  motels  in  In  re  Telephone  Charges. 

Indeed,  with  the  recent  emphasis  by  the  Department  of  Justice  and  the  Fed- 
eral Trade  Commission  on  antitrust  enforcement  in  the  area  of  personal  services, 
rather  than  product  sales,  as  shown  by  proceedings  against  doctors,  veterinari- 
ans, opticians,  pharmacists  (noted  above),  auto  repair  shops  {United  States  v. 
Northwest  Collision  Consultants,  Crim.  CR  75-375-V,  Civ.  C-75-837,  filed  Dec.  3. 
1975,  in  Seattle,  Washington),  and  perhaps  others  to  come,  the  exposure  of  such 
typically  smaller  business  organizations  to  punitive  damage  claims  by  Title  IV 
litigation,  by  a  State  Attorney  General  with  or  without  private  auxiliaries,  may 
become  even  more  conspicuous  in  the  future. 

I  appreciate  the  opportunity  of  responding  to  your  questions,  and  would  re- 
spectfully request  the  inclusion  of  this  letter  in  the  record. 
Very  truly  yours, 

Feedeeick  M.  Rowe. 

Senator  Hruska.  Thank  you  for  being  here. 

Did  you  identify  the  gentleman  who  is  accompanying  you  ? 

Mr.  Stewart.  My  apologies  to  Mr.  Jolin  Lewis,  our  executive  vice 
president. 

Senator  Hruska.  Have  you  any  comment? 

Mr.  Lewis.  No,  thank  jou,  sir. 

Senator  Hruska.  Thank  you  both  for  coming. ' 

Senator  Mathias,  have  you  any  questions  or  observations? 

Senator  Mathias.  No.  I  join  the  Chair  in  my  thanks  to  both  of  the 
witnesses.  It  is  veiy  interesting.  I  am  very  interested  in  your  ;inah\sis 
of  what  you  see  as  to  what  may  come  in  the  next  2  years. 

Mr.  Stewart.  If  I  could  be  permitted  one  last  comment,  Mr.  Chaiiv 
man.  In  my  statement  I  urge  this  committee  to  consider  seriously  going 
beyond  S.  1284  in  looking  at  the  merger  problem  and  joining  with  the 
Banking  and  Currency  Committee  and  the  Committee  on  Finance,  be- 
cause this  is  an  interlocking  problem.  And  when  you  talk  about  merg- 
ers, I  urge  you,  finally,  look  at  the  Microdot  case.  It  is  not  a  failing 
company;  $300  million,  great  success — had  to  merge  itself  to  defend 
itself.  I  think  that  title  V,  perhaps,  would  be  a  little  help  in  that  kind 
of  situation. 

Thank  you  again.  * 

Senator  Hruska.  Thank  you  very  much. 

The  subcommittee  will  stand  in  recess  until  9 :30  a.m.,  tomorrow  in 
this  same  room. 

[Whereupon,  at  12 :37  p.m.,  the  proceedings  were  recessed,  to  be  re- 
convened at  9 :30  a.m.,  March  3, 1976.] 
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U.S.  Senate, 
Subcommittee  on  Antttrust  axd  INIonopoly 

OF  THE  Comsiittee  on  the  Jtjdiciary, 

Washington^  D.C. 
The  subcommittee  met  at  9 :30  a.m.,  in  room  2228,  Dirksen  Senate 
Office  Building,  Hon.  Roman  L.  Hruska  presiding. 
Present:  Senators  Burdick.  Hruska,  and  Thurmond. 
Staff  present:  Howard  E.  O'Leary,  chief  counsel  and  staff  director; 
Bernard  Nash,  assistant  counsel;  Patricia  Y.  Bario,  professional  staff 
member;  Catherine  M.  ISIcCarthy,  chief  clerk;  Peter  N.  Chumbris, 
minority  chief  counsel ;  Emory  Sneeden,  assistant  counsel. 

Senator  Hruska.  In  the  absence  of  the  chairman,  on  account  of 
other  official  duties.  I  have  been  asked  to  preside. 

This  will  be  a  continuation  of  the  hearings  on  S.  1284. 
Our  first  witness  this  morning  is  our  colleague  from  the  House,  Con- 
gressman Charles  Wiggins  of  California,  a  member  of  the  House  Ju- 
diciary Committee. 

Congressman  Wiggins,  you  are  recognized  and  may  proceed  with 
such  testimony  as  you  wish  to  give. 

STATEMENT  OF  CHARLES  E.  WIGGINS,  A  U.S.  REPRESENTATIVE 
EROM  THE  STATE  OF  CALIFORNIA,  MEMBER  OF  THE  HOUSE  JUDI- 
CIARY COMMITTEE 

Congressman  Wiggins.  Thank  you,  ^Ir.  Chairman,  Senator  Burdick, 
Senator  Thurmond,  members  of  the  staff. 

]My  remarks  this  morning  will  be  directed  only  to  one  title  of  S.  1284, 
namely  your  title  IV,  which  is  characterized  as  parens  patriae  amend- 
ments.'^ I  shall  have  no  observations  with  respect  to  any  other  title  of 
the  bill. 

I  regret,  Mr.  Chairman,  that  I  do  not  have  a  prepared  statement  to 
offer  to  the  subcommittee.  And,  indeed,  I  have  very  few  notes,  but  I 
have  some  strong  feelings  about  this  legislation,  both  conceptually 
and  with  respect  to  certain  details  of  drafting  in  the  bill.  _ 

First.  I  want  to  talk  to  the  conceptual  problem  of  creating  a  parens 
patriae  remedy  and  raise  the  most  fundamental  question  of  all,  which 
is  whether  the  creation  of  such  a  remedy  is  in  the  public  interest.  I  sus- 
pect. Mr.  Chairman,  that  this  subcommittee  has  heard  extensive  testi- 
mony from  others  on  this  policy  question,  and  it  is  not  my  purpose  to 
duplicate  that  testimony,  but  simply  to  augment  it  with  my  own  views. 
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Mr.  Chairman,  I  am  prepared  to  commence  a  consideration  of  that 
issue  by  aclmowledging  that  there  is  a  deficiency  in  the  current  Clay- 
ton Act  enforcement  provisions  in  that  small  claims  suffered  by  indi- 
vidual consumers  are  largely  not  compensated  now  because  of  the 
economics  of  the  recovery  process.  To  the  extent  that  a  consumer  can 
prove  a  damage  to  his  business  or  property,  under  current  Clayton 
Act  provisions,  the  loss,  in  many  cases,  is  so  small  that  there  is  no 
economic  incentive  for  the  consumer  to  maintain  an  action  which 
would  otherwise  be  permissible  under  the  Clayton  Act.  And,  accord- 
ingly, it  is  said  that  the  consumers  are  being  ripped  off  and  that  they 
are  without  a  remedy  unless  we  change  the  law. 

I  am  prepared  to  concede  that  it  is  possible  that  some  consumers 
are  suffering  damages,  and,  at  the  present  time,  they  are  not  being 
compensated.  But  to  state  the  problem,  is  not  necessarily  to  suggest 
this  solution.  In  my  opinion,  the  proper  and  legitimate  interest  of  the 
Government  and  the  consumer,  given  this  state  of  aff'airs,  is,  first,  to 
stop  it;  stop  the  conduct  which  is  causing  the  injury. 

I  represent,  to  the  members  of  the  distinguished  subcommittee,  that 
the  law  now  permits  injunctive  action  to  enjoin  the  conduct  which 
is  causing  a  harm  to  the  consumer.  And  so  no  change  is  necessary  to 
authorize  the  State,  acting  as  parens  patriae  on  behalf  of  a  large  class 
of  its  citizens,  to  enjoin  violations  of  the  Sherman  Act.  The  subcom- 
mittee may  wish  to  consider  the  wisdom  of  providing  for  attorneys' 
fees  in  such  injunctive  cases,  but  the  remedy  exists  to  stop  it.  You 
need  not  amend  the  law,  therefore,  to  accomplish  that  one  object  which 
is  clearly  in  the  public  interest. 

What  else  serves  the  public  interest?  '^'Nliat  other  interests  are 
served  and  required  by  a  consumer?  It  is  said  that  they  are  entitled 
to  be  compensated  for  these  miniscule  losses.  Well,  I  find  it  difficult 
to  argue  that  the  person  who  suffers  the  loss  should  not  be  compen- 
sated for  the  loss  which  he  has  sustained.  But  the  mechanism  in  this 
bill,  by  adopting  a  compensatory  theory,  creates  such  additional  strain 
on  the  judicial  system,  and  potentially  on  the  economy  as  a  whole, 
that  I  would  think  that  a  fair  balancing  of  the  interest  of  a  consumer, 
who  may  or  may  not  have  suffered  some  miniscule  loss,  putting  that 
interest  on  one  side  of  the  equation  and  putting  on  the  other  the  kind 
of  club  wliich  is  to  be  given  to  State  attorneys  general,  under  this  bill, 
a  club  which,  if  exercised  aggressively,  can  destroy  an  entire  industiy 
and  all  the  consumers  who  work  for  that  industry  and  all  the  con- 
suming public  who  may  invest  in  that  industry;  if  j^ou  put  that  on 
the  other  side  of  the  equation,  then  I  think  that  the  public  interest 
would  be  served  by  taking  a  step  back  from  this  remedy  and  select- 
ing an  alternative  way  to  serve  the  public  interest.  And  I  suggest  to 
you,  gentlemen,  that  there  is  such  an  alternative. 

We  should  abandon  conceptually  the  notion  of  compensatory  re- 
covery. We  are  going  to  tie  up  the  courts  interminably  in  just  trying 
to  prove  that  dollar  loss.  Abandon  that,  and  move  instead  to  a  system 
of  civil  fines;  that  is.  convert  the  remedy  to  a  fine  mechanism  adequate 
to  deter  those  who  violate  tlie  antitrust  laws.  Now,  as  you  know,  the 
recent  amendments  to  the  Sherman  Act  have  raised  the  potential  for 
fines  in  criminal  cases  to  a  million  dollars.  Well,  I  am  suggesting  that 
that  may  not  be  enough  in  some  cases  to  deter  future  violations,  where 
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there  is  a  profit  in  continuing  that  violation.  I  do  think  that  it  is 
possible,  if  you  g-entlemen  are  willing  to  rethink  this  issue,  to  develop 
a  civil  fine  mechanism  where  the  potential  of  civil  fines  to  be  levied 
against  a  manufacturer,  for  example,  who  violates  the  antitrust  laws, 
can  be  up  to  $25  million,  $50  million.  The  amount  of  any  fine  should, 
of  course,  be  tempered  by  justice  and  commonsense  and  some  con- 
sideration of  the  impact  of  such  a  fine  on  the  economy,  on  the  industry, 
and  on  the  ofi'ending  defendant. 

This  bill  does  not  do  that,  of  course.  If  the  fluid  recovery  mechanism 
now  in  the  bill  is  permitted  to  work,  every  manufacturer  in  this  coun- 
try engaged  in  commerce  is  looking  at,  at  least,  the  threat  of  a  club 
in  the  hands  of  a  politically  elected  leader — an  official  who  can  drive 
that  business  completely  out  of  business.  These  cases,  if  this  mech- 
anism is  permitted  to  exist  in  the  law,  are  going  to  be  settled,  Mr.  Chair- 
man, They  are  not  going  to  be  tried  because  a  defendant  simplj^  could 
not  risk  a  trial. 

Under  the  bill  now  pending  before  the  Senate,  there  is  no  limitation 
with  respect  to  contingent  fee  arrangements.  There  is,  in  this  country, 
an  honorable  and  distinguished  group  of  practicing  attorneys  known 
as  the  Plaintiff's  Antitrust  Bar.  They  are  engaged  in  trying  treble 
damage  suits.  And  it  is  a  lucrative  business.  They  are  deterred  some- 
what from  proceeding  on  behalf  of  large  classes  by  present  interpreta- 
tions of  rule  23 :  that  is,  limiting  the  size  and  manageability  of  classes. 
And  I  believe  that  the  Plaintiff's  Bar,  if  this  bill  is  passed,  might 
well  seek  out  States  and  seek  to  represent  the  States,  commissioned  as 
an  attorney  general  for  purposes  of  the  suit,  in  class  actions  on  a  con- 
tingency basis.  These  actions  would  be  settled  because  they  would  have 
to  be  settled.  The  only  certain  beneficiary  of  such  actions  would  be  the 
plaintiff's  attorney. 

Now,  I  would  like  to  go  through  several  sections  of  the  bill  pending 
before  you,  ISIr.  Chairman,  hoping,  first,  that  you  would  queistion  the 
wisdom  of  even  enacting  it  in  this  form.  But  if  you  are  inclined  to 
proceed  with  the  bill  in  its  present  form.  I  would  like  to  make  some 
observations  that  I  think  would  be  useful  to  the  committee. 

Section  4(b)  adopts  the  discarded  theory  that  damages  can  be  meas- 
sured  by  a  loss  to  the  general  economy  of  a  State.  I  believe  that  no 
Senator  should  vote  for  that  section  without  reading  the  Haivaii  case — 
that  is,  the  Hawaii-Standard  Oil  case — in  which  this  issue  was  care- 
fully discussed  and  rejected  b}-  one  of  the  distinguished  courts  in  this 
country.  It  is  an  unworkable  mechanism.  The  meaning  of  the  general 
economy,  even  as  defined  in  terms  of  decreases  in  revenues  or  increases 
in  expenditures,  is  still  a  vague  concept  which  is  unworkable  in  the 
management  of  a  lawsuit.  It  merely  permits  speculative  damages  and 
ought^  to  be  rejected.  On  the  House  side,  this  section  of  your  bill, 
4(a)(1)(b),  was  deleted,  and  I  would  urge  that  this  subcommittee 
consider  deleting  that  section  as  well.  Again,  let  me  emphasize  that  the 
ninth  circuit  has  considered  this  question  carefully,  in  ni}^  opinion, 
in  tlie  Hawaii  case,  and  I  commend  it  to  you  for  your  reading. 

The  next  problem  that  I  have  with  the  bill  is  in  section  4(b),  the 
notice  provision.  This  appears  to  be  an  intentional  modification  of  rule 
28.  Rule  23  of  the  Federal  Civil  Rules,  as  you  know,  has  to  do  with 
class  actions.  Notice  requirements  of  rule  23  are  described  in  the  rule 
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as  the  best  practicable  notice.  This  legislation  rejects  that  standard  and 
says  that  notice  by  publication  is  permissible,  but  if  the  court  should 
find  tliat  such  notice  would  be  mainfestly  unjust,  then  it  may  direct 
some  additional  notice.  The  rule  23  provisions,  Mr.  Chairman,  are 
bottomed  on  due  process  consideration.  Several  courts  have  construed 
rule  23  and  the  requirement  of  personal  notice  in  a  given  case  as  a  man- 
date of  the  Constitution,  not  subject  to  legislative  modification.  In  this 
respect,  I  commend  to  the  subcommittee  the  Eisen  case,  and  it  ought 
to  be  read  by  every  Senator  before  you  vote  on  this  language  becaiuse 
it  would  appear  tliat  you  are  reversing  Eisen  and  rejecting  all  of  the 
reasons,  and  carefully  considered  reasons,  which  prompted  the  court 
to  decide  that  case  as  it  did. 

Section  (c)  is  perhaps  the  most  controversial.  It  embraces  the  con- 
cept of  fluid  recovery;  that  is,  permitting  damages  to  be  proved  and 
assessed  in  the  aggregate  on  the  basis  of  statistical  or  sampling  methods 
or  such  other  reasonable  methods  of  estimation  as  the  court  in  its  dis- 
cretion may  permit.  Once  again,  Mr.  Chairman,  I  think  that  this  sec- 
tion is  subject  to  at  least  question  on  constitutional  grounds.  If  the 
Hanover  Shoe  case,  Avritten,  as  I  remember,  by  Justice  White,  means 
what  I  think  it  says,  it  would  cast  serious  doubt'on  the  constitutionality 
of  this  section.  That  is  to  say,  you  cannot,  consistent  with  the  Constitu- 
tion, take  the  property  of  one  person  and  give  it  to  another  unless  it 
can  be  established  that  the  damages  are  caused  by  the  conduct  of  the 
person  who  must  surrender  his  property. 

Now,  it  might  be  alleged  here  that  this  language  still  requires  proof 
of  some  damage  to  individual  members  of  the  class.  As  presently 
drafted,  howcA^er,  this  does  not  address  the  very  complicated  pass- 
through  problem.  '\^niat  I  am  talking  about,  gentlemen,  when  I  say 
the  passthrough  problem,  is  the  consumer  who  claims  the  damage  is 
at  the  end  of  a  distribution  chain.  If  the  antitrust  violation  occurs 
at  the  top  of  that  chain  by  the  manufacturer,  it  is  almost  impossible 
to  ascertain  whether  the  damage  occasioned  by  that  antitrust  viola- 
tion trickled  through  the  chain  and  was  passed  on  each  succeeding 
stage  to  be  borne  by  the  person  who  is  going  to  get  compensated  for  it ; 
namely,  the  ultimate  consumer.  Again,  the  language  in  Hanover  Shoe 
is  most  enlightening  in  terms  of  the  difficulty  and,  in  the  view  of  the 
Judge  in  that  case,  the  impossibility  of  making  these  kinds  of 
conclusions. 

If.  however,  you  permit  recovery  at  the  bottojii  of  the  chain,  not- 
withstanding these  difficulties,  you  might  very  well  be  taking  prop- 
erty from  one  person  and  giving  it  to  another  without  any  real  casual 
relationship  between  the  misconduct  and  the  reward  of  damage.  This 
is  a  veiy  complicated  section,  the  statistical  sampling  method,  which 
has  been  rejected,  as  you  all  know,  heretofore,  by  some  of  our  courts 
of  appeal.  And  it  is  being  asked  now  to  be  adopted  by  you  in  the  bill. 
Senator  Btjroick.  Congressman  Wiggins,  was  it  not  rejected  on 
Constitutional  grounds? 

Congressman  Wiggins.  I  think.  Senator  Burdick,  I  would  have  to 
say  that  it  had  constitutional  overtones.  I  am  reluctant  to  say  that  the 
court  held  that  it  was  unconstitutional.  The  courts  have  attacked  this 
problem  in  many  ways.  They  have  attacked  it  at  the  rule  23  phase. 
That  is,  they  have  simply  not  certified  the  class  because  of  all  of  the 
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unmanageability  problems.  They  have  attacked  it  on  a  standing  basis ; 
that  is.  the  State  has  no  standing  to  sue  on  behalf  of  consumers  be- 
cause there  is  no  damage  to  their  business  or  i)roperty ;  various  issues. 

But  I  think  Hanocer  Shoe  is  the  one  case  which  directs  its  atten- 
tion especially  to  this  passthrough  problem,  and  I  simply  commend  it 
to  your  reading.  It  ^^-as  decided  by  the  Supreme  Court,  and  I  think 
on  a  constitutional  basis. 

Senator  Hritska.  Will  the  witness  yield  ? 

Congressman  Wiggixs.  Of  course. 

Senator  Hruska.  The  Ajnerican  Bar  Association  witnesses  who 
testified  3-esterday  put  that  point  in  these  words,  Congressman,  with 
reference  to  constitutionality.  I  am  quoting : 

As  this  committee  knows,  Federal  court  jurisdiction  is  limited  under  Article  III 
of  the  Constitution  to  a  "case  of  controversy"  involving  parties  who  must  show 
injury  in  order  to  have  standing  to  bring  a  suit,  and  is  subject  to  the  require- 
ments of  procedural  due  pro<:-ess. 

Any  provision  that  authorizes  a  court  to  calculate  damages  against  a  defend- 
ant without  hearing  in  regard  to  proof  of  any  actual  injury  to  identified 
plaintiffs  must  almost  invariably  run  afoul  of  these  two  piinciples. 

Congressman  Wiggixs.  Yes,  and  particularly  the  latter. 

Senator  Hruska.  Is  that  not  the  essence  of  the  point  ? 

Congressman  Wigoixs.  Yes.  indeed,  it  is,  Mr.  Chairman. 

Senator  Hruska.  And  is  it  not  further  true  that  if  there  is  no 
determinjition  of  damage,  no  evidence,  no  burden  of  proof  sustained, 
and  a  judgment  is  levied,  it  is  in  the  nature  of  a  penalty,  rather  than 
a  reoovprv  of  damages,  is  it  not  ? 

Congressman  '^^^IGGIxs.  I  think  it  is. 

Senator  Hruska.  And  is  it  wise  to  put  into  the  hands  of  private 
litigants  the  power  to,  in  the  court,  levy  a  fine  which  is  not  expressly 
authorized? 

Congressman  Wiggixs.  Well,  the  question  literally  shouts  out  the 
answer.  Of  course,  it  is  not.  And  that  is  one  of  my  conceptual  prob- 
lems with  the  bill.  The  problem  is  focused  in  this  fluid  damage  re- 
covery section  which  brings  it  all  together  and  raises  these  very 
profound  policy  and  legal  questions. 

I  hope  that  the  committee  decides  to  rethink  this  bill  and  simply 
convert  it  to  a  fine  mechanism  enforceable  by  U.S.  attorneys.  I  do 
not  see  any  reason  to  yield  to  the  50  State  attorneys  in  order  to  impose 
a  fine  sutfered  by  the  greatest  parens  patriae  of  them  all,  that  is  the 
United  States  sovereign. 

If  the  Congress  abandons  this  compensatory  theory  and  addresses 
the  problem  in  terras  of  stopping  the  misconduct  and  punishing  the 
offender  in  a  degree  adequate  to  see  that  it  is  not  repeated  and  that 
others  learn  a  lesson,  then  we  will  have  moved  forward  in  enforcing 
the  antitrust  laws  without  getting  trapped  into  the  difficult  constitu- 
tional questions. 

Senator  Hruska.  Congressman,  if  you  will  yield,  Senator  Thurmond 
has  other  commitments  in  the  Armed  Services  Committee  this  morn- 
ing. Will  you  indulge  him  in  a  few  questions  at  this  point  ? 

Congressman  Wiggixs.  Of  course  I  will. 

Senator  Thurmoxt).  Thank  you  very  much,  Mr.  Chairman. 

ConGrressman  Wiggins,  we  are  delighted  to  have  you  here,  and  we 
appreciate  your  testifying  because  of  the  fine  knowledge  that  you  have 
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on  this  matter.  Someone  expressed  to  me  that  you  probably  knew  more 
about  this  bill  or  certain  facets  of  it  than  anyone  in  the  Congress. 

At  any  rate,  we  are  very  pleased  to  have  you  here. 

Now,  I  have  some  questions  here,  but  I  have  to  get  to  three  commit- 
tees this  morning.  The  next  is  Armed  Services,  at  which  I  am  com- 
pelled to  be  at  executive  session. 

I  will  ask  that  you  respond  in  writing  to  these  questions.  You  may 
answer  them  for  the  record,  at  your  convenience. 

Congressman  Wiggins.  I  will  be  pleased  to  do  so.^ 

Senator  Thurmond.  Thank  you  very  much. 

Congressman  Wiggins.  On  page  59  of  the  bill,  Mr.  Chairman 

Senator  Hruska.  Now,  what  bill  are  you  reading? 

Congressman  Wiggins.  Your  bill,  sir. 

Senator  Hruska.  The  original  ?  You  see,  there  was  one  prior,  intro- 
duced on  INIarch  21.  There  was  a  committee  print  based  upon  that 
introduced  bill  but  revised  as  of  the  date  of  July  28.  The  front  page 
would  indicate  which  of  those  is  in  effect  on  the  copy  you  have. 

Congressman  Wiggins.  Yes.  I  am  referring  to  the  committee  print. 

Senator  Hruska.  That  is  dated  July  28, 1975  ? 

Congressman  Wiggins.  Yes,  sir. 

Senator  Hruska.  Thank  you. 

Congressman  Wiggins.  On  page  59,  there  is  a  trebling  section,  sec- 
tion (c)  on  line  7  and  followinc;,  which  permits  trebling  of  monetary 
damages  in  those  cases  where  Federal  funds  have  been  involved  in  the 
activity,  giving  rise  to  antitrust  violation.  I  think  I  am  referring  to 
the  right  section.  If  not,  I  will  just  state  what  the  problem  is, 
Mr.  Chairman. 

The  bill  permits  trebling  even  though  the  State  may  have  only  a 
minor  monetary  interest  in  the  activity.  If  you  take  a  90 :10  highway 
program,  for  example,  with  90  percent  Federal  money,  10  percent 
State  money,  as  you  know,  under  the  current  act,  the  Federal  Govern- 
ment may  not  recover  treble  damages.  But  if  you  trebled  the  total 
amoimt,  the  multiplication  in  terms  of  how  much  the  State's  interest 
has  been  increased  far  exceeds  three  times,  since  it  only  has  a  10-per- 
cent interest  in  the  illustration  which  I  gave.  I  would  suggest  to  the 
committee  and  to  the  staff  to  rework  the  language  to  prevent  that  un- 
necessary and,  I  believe,  unjust  recovery. 

I  want  to  suggest  that  there  is  no  policy  reason,  of  which  T  am  aware, 
to  permit  treble  damage  recoveries  at  all  in  these  cases.  Treble  damages 
are  authorized  under  the  Clayton  Act,  as  the  committee  knows,  for 
several  policy  reasons.  One  is  to  encourage  private  parties  to  enforce 
our  antitrust  laws,  to  provide  an  incentive  for  them  to  sue.  Well,  I 
want  to  suggest  to  you  that  there  is  very  little  reason  to  think  that  the 
State  ati  jrneys  general  around  this  country  are  going  to  require  that 
kind  of  economic  inducement  to  sue. 

The  second  policy  reason  is  a  penalty  to  deter  others  from  engaging 
in  acts  which  are  condemned  by  the  Sherman  Act.  I  would  think  that, 
given  the  size  of  the  class  here,  the  potential  for  large  awards  even 
confined  to  single  damages  are  so  great  that  it  would  be  a  massive 
deterrent  without  imposing  the  treble  damage  penalty  on  top  of  it. 

1  See  p.  169. 
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Now,  finally,  Mr.  Chairman— and  then.  I  shall  conclude— I  want  to 
speak  to  the  question  of  continojent  fees,  briefly.  The  House  adopted 
an  amendment  to  the  bill  which  prohibits  State  attorneys  general 
from  enterino;  into  a  contingent  fee  arrangement  with  private  counsel 
representing  the  State  in  these  matters.  I  think  that  such  an  amend- 
ment serves  the  public  interest,  Mr.  Chairman.  The  reality  here  is  that 
the  attorneys  have  the  largest  single  economic  stake  m  the  recovery.  It 
could  be  that  we  are  talking  about,  for  example,  $100  million  as  a  po- 
tential provable  sum  of  damages. 

Individual  consumers  may  have  a  miniscule  interest  m  it,  so  mmis- 
cule  that  they  may  never  be  aware  of  their  loss.  But  the  real  interest 
is  in  an  attorney  who  is  going  to  get  some  percentage  of  that  $100 
million.  I  do  not  care  what  the  percentage  is,  it  is  clearly  the  largest 
sum  to  be  paid  out  of  the  award.  The  promise  of  large  fees  provides 
an  improper  incentive  for  private  counsel  to  seek  out  States,  so  as  to 
be  permitted  to  maintain  actions  on  their  behalf.  It  permits  the  oppor- 
tunity for  abuse  by  encouraging  improper  relationships  between  pri- 
vate counsel  and  State  attorneys  general.  I  think  that  the  public  inter- 
est will  be  served  by  discouragmg  that  potential  for  abuse,  by  denying 
contingency  relationships. 

Now,  if  'such  an  amendment  is  adopted,  it  does  not  mean  that  the 
State  must  depend  upon  their  State  attorney  who  may  have  no  anti- 
trust experience  to  maintain  these  actions.  The  State  is  then  in  the 
very  same  position  that  the  defendant  is  in.  The  State  may  go  out  and 
hire  the  best  antitrust  counsel  in  the  country,  but  the  State  is  going  to 
pay  that  counsel  on  a  per  diem  or  per  hour  basis  just  the  same  way  the 
defendant  is  paying  its  counsel.  It  provides  absolute  parity  between 
defendant  and  plaintiff.  It  avoids  the  abuses  which  I  think  are  so  ob- 
vious as  to  not  to  require  elaboration.  And  it  does  not  eliminate  the 
availability  of  professional  counsel  to  serve  States.  It  only  deals  with 
the  financial  arrangements  between  professional  counsel  and  the  State. 

And  I  think  you  would  have  to  say  that  most  States  of  the  Union 
are  as  able  as  most  corporate  entities  to  hire  competent  counsel  on  the 
same  basis  as  the  coi-porate  entity.  I  would  urge  the  subcommittee,  Mr. 
Chairman,  to  consider  such  an  amendment  as  we  have  in  the  House. 

I  thank  the  committee  for  the  privilege  of  testifying  this  morning 
before  you. 

Senator  Hruska.  Well,  thank  you  for  your  testimony  this  morning. 

"Wliat  were  the  extent  of  the  hearings  in  your  committee  on  this 
title  IV  which  you  processed  ? 

Congressman  Wiggins.  Mr.  Chairman,  I  confess,  I  am  not  a  member 
of  the  subcommittee  which  considered  this  bill  in  the  House.  I  am  a 
member,  of  course,  of  the  full  committee,  and  I  have  great  interest  in 
it.  But  I  was  not  personally  present  during  the  hearing  phase  in  the 
House,  and  I  cannot  speak  from  personal  knowledge.  I  believe  that 
the  House  held  extensive  hearings,  however,  in  the  subcommittee. 

Senator  Hruska.  Could  you  supply  the  pages,  the  printed  pages  of 
the  testimony  ? 

That  bill,  upon  being  reported  by  the  subcommittee  to  the  commit- 
tee, was  recommitted,  was  it  not,  last  year  to  the  subcommittee  for 
further  consideration  ? 
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Congressman  Wiggins.  Yes,  sir.  It  had  a  strange  history.  It  was  re- 
ported out  of  the  subcommittee.  The  subcommittee  chairman,  after 
consultation  with  the  majority,  vokmtarily  withdrew  the  bill  and 
made  certain  changes  in  it,  which  tempered  the  bill,  frankly.  Then, 
it  was  reported  to  the  full  committee.  Amendments  were  adopted  by 
the  full  committee  which  fui-ther  tempered  the  bill  and,  I  believe,' im- 
proved th&  bill  somewhat.  It  was  reported  then  to  the  Rules 
Committee. 

Following  a  full  hearing  before  the  Rules  Committee,  the  Rules 
Committee  "in  the  House  refused  to  grant  a  rule  and  laid  the  bill  on 
the  table.  I  think  the  precise  action  was  to  postpone  further  considera- 
tion of  the  bill,  something  to  that  effect.  Chairmah  Rodino  was  obvi- 
ously disappointed  by  that  action  in  the  Rules  Committee  and, 
frankly,  lobbied  very  hard  amongst  his  colleagues  to  have  the  Rules 
Committee  reconsider  it.  Several  weeks  ago,  the  Rules  Committee  did 
reconsider  it  and  reported  the  bill  out.  It  will  be  on  the  floor  prob- 
ably next  week. 

'     Senator  Hruska.  Did  the  committee  consider  any  of  the  other  se\'en 
titles  which  are  contained  in  this  Senate  bill  ? 

Congressman  Wiggins.  No,  sir.  The  committee  is  considering  theni, 
but  as  separate  bills.  They  did  not  consider  them  as  a  package  such 
as  the  Senate  has  done. 

Senator  Hruska.  Are  any  of  them  in  the  process  of  being  con- 
sidered as  independent  bills?  You  need  not  detail  on  the  subject. 
They  are  pursuing  them,  though  ? 

Congressman  Wiggins.  Oh,  yes,  sir.  Yes. 

Senator  Hruska.  Do  you  know  at  what  stage  that  pursuit  is  ? 
Congressman  Wiggins.  Well,  since  we  are  talking  about  separate 
bills,  really,  with  respect  to  these  various  titles,  I  will  be  pleased  to 
furnish  you  that  information.  Senator.^ 

Senator  Hruska.  Yes ;  if  you  will,  just  to  give  us  an  idea  of  the  facet 
in  which  you  are  pursuing  the  matter. 

Senator  Burdick,  have  you  any  questions  of  our  colleague  ? 
Senator  Burdick.  Well,  your  recommendation  would  not  preclude 
the  use  of  the  class  action  if  damages  could  be  proven  in  addition  to  the 
civil  fine  ? 

Congressman  Wiggins.  No,  sir.  I  think  I  would  leave  the  law  where 
it  is.  Class  actions  are  permitted  under  the  law,  and  they  are  permitted 
now  for  antitrust  violations  if  the  aggrieved  parties  are  able  to  prove 
a  damage  to  their  business  and  property.  And  the  class  actions  are 
required  to  be  manageable  under  existing  rule  23.  Rule  23  serves  a  very 
valuable  purpose,  as  it  has  been  construed.  Mr.  Chairman.  And  I  think 
if  you  pass  this  bill  out,  your  report  ought  to  speak  to  the  impact  on 
rule  23  because  it  leaves  it  in  a  very  unclear  posture. 

In  summary,  sir,  I  would  leave  the  class  action  situation  exactly 
where  it  is  now. 

Senator  Burdick.  ^Vlien  you  speak  of  a  civil  fine,  does  the  amount  of 
that  fine  have  any  relation"  to  the  alleged  unjust  enrichment  that  the 
company  might  have  ? 

Congressman  WiCtGins.  Yes,  sir,  I  think  it  should.  I  think  the 
schedule  of  potential  fines  should  be  quite  large  so  that,  in  assessing 
that  fine,  such  factors  as  the  degree  of  unjust  enrichment,  the  nature  of 
the  wrong,  can  all  be  considered. 

1  See  p.  169 
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Tlxere  are  some  problems  in  the  civil  fine  mechanism  which,  in  all 
fairness.  I  should  raise.  The  res  jndicata  problem  is  a  little  difficult.  1 
take  it  that  a  civil  fine  would  not  be  res  judicata  with  respect  to  settling 
the  ripflit  of  the  individuals  to  bring  compensatory  damage  actions, 
and  the  potential  for  a  duplicate  penalty  is  ever  present.  But  I  think 
that  is  more  illusory  than  real  because,  as  we  know,  these  individual 
claimants  suffering  very  small  losses  are  not  bringing  their  civil 
actions  to  recover  damages.  I  would  think  it  is  a  risk  worth  running, 
even  tliough  a  fine  would  not  have  the  bar  effect  that  this  bill  would 
have. 

Senator  Burdick.  Thank  you  very  much. 

Senator  Hruska.  Before  I  refer  this  for  questions  of  staff  here,  it  has 
been  suggested  that  there  is  a  middle  ground  in  this  title  IV.  There  is  a 
tremendous  pressure  or  indication  of  interest  in  having  State  attorneys 
for  the  individual  States  to  have  tlie  capacity  to  sue  under  the  anti- 
trust law.  That  standing  in  the  court  was  denied  in  the  Hawaii  case, 
was  it  not  ? 

Congressman  Wiggins.  Yes,  sir.  Well,  Frifo  Lay  is  probably  the 
case,  but  one  or  both  of  those  cases  did  reach  that  conclusion. 

Senator  Hruska.  Now,  there  has  been  a  proposal  that  there  be  a 
simple  and  straightforward  bill  which  would  provide  for  representa- 
tive actions  of  this  type  by  State  attorneys  general,  but  that  they  have 
the  jurisdiction  and  that  they  have  the  rule  23,  wliich  was  fashioned 
after  a  lot  of  deliberation  and  much  experience  in  the  Federal  court 
system  to  govern  those  actions,  but  not  to  give  them  powers  that  even 
the  Attorney  General  does  not  have  now  and  a  lot  of  other  things,  the 
general  economy  recovery  and  the  contingent  fees  and  all  these  other 
things. 

That  suggestion  was  made  because  it  was  felt  that  the  bill  which  we 
have  before  us  does  not  have  the  idea  of  overruling  and  the  disquali- 
fication of  the  State  attorneys  general,  but  that  it  also  has  incorporated 
into  it  the  abolition  of  overriding  of  rule  23  of  all  of  its  protective 
measures.  What  would  you  thinly  of  that  kind  of  an  approach  ? 

Congressman  Wiggins.  Well,  I  want  to  agree,  first,  with  the  Senator 
that  this  bill  would  not  be  befoi-e  us  if  plaintiffs'  counsel  had  not  been 
frusti'ated  by,  in  some  cases,  rule  23,  in  some  cases  by  the  rejection  of 
the  loss  to  the  general  economy  theory,  and  in  some  cases  by  the  lack  of 
standing,  depending  upon  the  rationale  adoi")ted  by  the  various  courts 
in  our  circuits.  It  is  because  of  frustration  with  case  law  that  this  bill 
comes  to  Congress  to  create  a  remedy  that  the  counsel  representing 
clients,  of  course,  have  not  been  able  to  sell  to  the  courts. 

Well,  now,  Mr,  Chairman,  I  am  not  yet  convinced  that  a  public 
interest  is  served  by  simply  conferring  upon  State  attorneys  general  a 
right  to  enforce  our  Federal  antitrust  laws.  I  presume  that  that  would 
be" constitutional.  I  suppose  tliat  Buckley  v.  Valeo  would  have  some 
impact  upon  that  question,  but  I  am  not  prepared  to  decide  that.  But 
the  notion  of  yielding  to  some  nonexecutive  official  the  right  to  enfoi'ce 
Federal  statutes  is  now.  at  least,  uncertain  in  light  of  BucMey  v.  Valeo. 

But  why  ?  Why  do  that  ?  We  have  before  us  now  a  bill  to  beef  up  the 
Antitrust  Section  of  the  Department  of  Justice,  treble  the  authoriza- 
tion, as  I  recall.  If  it  works,  we  should  have  a  sufficient  Federal  inf ra- 
str-ucture  around  this  country  to  prosecute  Federal  antitrust  violations. 
Xow,  do  we  really  need  the  States  and  their  attorneys  general  to  lielp 
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us  in  this?  If  the  answer  to  that  is  "Yes,"  then  understand  that  it  will 
be  difficult  to  manage  a  coherent  national  antitrust  policy  because  we 
will  have  50  attorneys  general  proceeding  as  they  saw  fit.  I  really 
question  whether  we  need  State  enforcement  support. 

If  there  is  a  wrong  here,  the  wrong  is  to  consumers  who  have  these 
small  actions.  And  I  would  suggest  that  the  remedy  for  that  wrong  is 
to  see  that  it  does  not  happen  again  and  punish  the  offender,  and  not 
get  tied  up  in  this  compensatory  mechanism  which  is  the  heart  of  the 
parens  patriae  bill. 

Senator  Hruska.  Thank  you,  Congressman  Wiggins. 

]\Ir.  O'Leary,  do  you  have  any  questions  ? 

Mr.  O'Leary.  No  ;  thank  you,  Mr.  Chairman. 

Senator  Hruska.  Mr.  Nash  ? 

Mr.  Nash.  Thank  you,  ^Mr.  Chairman.  Congressman  Wiggins,  the 
essence  of  what  I  understand  your  concern  to  be  is,  first,  grave  consti- 
tutional questions  pertaining  to  title  IV,  and  second,  the  specter  of 
ruinous  liability.  Is  that  essentially  correct? 

Congressman  Wiggins.  Yes ;  and  I  would  add  a  third,  that  even  if 
it  is  constitutional,  it  may  not  be  good  policy. 

Mr.  Nash.  Do  you  recall  whether  these  issues  were  raised  and  de- 
bated in  the  House  Judiciary  Committee  which  reported  H.R.  8532, 
which  is  the  companion  bill  to  title  IV  of  S.  1284  ? 

Congressman  Wiggins.  Yes,  sir,  they  were  debated  in  my  presence  in 
the  full  committee,  and  I,  of  course,  did  not  participate  in  the  debate 
in  the  subcommittee.  And,  as  a  result  of  that  debate,  modifications  were 
made  in  the  bill  which  are  constructive,  but  not  sufficient  to  save  the 
bill  from  constitutional  attack  if  indeed  this  whole  fluid  recovery  no- 
tion is  unconstitutional. 

Mr.  Nash.  Is  it  correct  that  out  of  the  approximately  40  members 
of  the  House  Judiciary  Committee  6  joined  and  concurred  with  your 
views  and  the  balance  voted  to  report  the  bill  ? 

Congressman  Wiggins.  I  do  not  believe  that  is  so.  My  views  were 
tied  up  in  specific  amendments.  For  example,  one  of  the  amendments 
which  I  regard  to  be  quite  important  offered  by  me  in  the  full  com- 
mittee, was  to  provide  a  reduction-of-damage  mechanism.  That  is, 
simply  stated,  that  if  you  compute  the  massive,  ruinous  damages,  the 
court,  in  the  interest  of  justice,  ought  to  have  some  power  to  reduce 
them,  giving  consideration  to  certain  factors  which  were  stated  in  the 
amendment.  That  amendment  was  defeated  very  narrowly ;  something 
like  16  to  18,  or  thereabout.  After  we  disposed  of  these  very  conten- 
tious issues  and  the  question  was  to  report  the  bill,  yes,  an  overwhelm- 
ing majority  of  the  members  voted  to  report  the  bill. 

Mr.  Nash.  Congressman,  if  rule  23  were  permitted  to  govern  the 
course  of  class  action  brought  by  State  attorneys  general  as  parens 
patriae,  which  is  one  proposal  under  consideration,  how  feasible  would 
it  be  for  the  State  attorneys  general  to  represent  500,000  or  600,000 
consumers  who  may  have  been  overcharged  for  milk  or  bread  pur- 
chases, and  to  bring  each  of  those  half  a  million  or  so  consumers  before 
the  court  to  prove,  on  an  individual  basis,  the  fact  of  the  injury  and 
the  amount  of  the  damage  ? 

Congressman  Wiggins.  How  feasible  would  it  be  ? 

Mr.  Nash.  Yes. 
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Congresman  Wiggins.  It  would  not  be  feasible  at  all,  but  due  process 
is  not  a  matter  of  economics,  nor  a  matter  which,  always  lends  itself 
to  efficient  administration  of  a  lawsuit. 

If  careful  analysis  required  that  a  person  not  give  up  his  property, 
absent  proof  that  another  is  entitled  to  it,  it  may  be  inconvenient, 
but  it  may  be  required  nevertheless,  and  it  may  require  this  com- 
mittee to  take  a  look  at  the  mechanism  and  realize  that  it  is  so  incon- 
venient that  it  must  be  abandoned  in  favor  of  some  other  mechanism. 
Now,  I  am  not  prepared  personally,  to  conclude  that  the  due  process 
clause  prohibits  some  sort  of  sampling,  but  I  will  tell  you  that  if 
you  have  a  class  of,  let  us  say,  half  a  million,  it  is  not  going  to  be 
sufficient  to  bring  in  three  or  four  members  of  that  class  and  say  that 
this  is  a  demonstrably  reliable  sample  of  a  half  a  million.  The  num- 
ber of  individual  plaintiffs  suffering  a  probable  loss  is  going  to  have 
to  be  very  large  in  order  to  have  a  statistically  reliable  sample  when 
we  are  talking  about  a  class  of  a  half  million,  in  my  opinion.  Given 
the  difficulty  of  proof  for  each  member  of  the  sample,  because  of 
these  passthrough  problems,  we  are  placing  the  Federal  judiciary 
under  a  terrible  strain.  It  is  going  to  take  a  long  time  to  try  these 
cases,  and  I  ask  you  for  whose  benefit  ?  Wliy  submit  the  system  to  that 
strain  ?  Clearly  not  for  the  consumer.  He  really  has  very  little  inter- 
est in  it.  It  is  largely  for  counsel  and  for  the  ego  of  the  State  attorney 
general  and,  perhaps,  for  the  general  revenue  of  the  State. 
Mr.  Xasti.  I  have  no  further  questions,  Mr.  Chairman. 
Senator  Hruska.  Any  further  questions,  Senator? 
Senator  Btjrdick.  That  last  exchange  led  me  to  another  question. 
Do  you  see  any  problems  having  50  lawsuits  going  simultaneously 
in  a  particular  area? 

Congressman  Wiggins.  Well,  on  the  same  issue,  yes  indeed.  Of 
coui'se,  joinder  is  permitted.  Joinder  could  cause  the  class  gross  mind- 
boggling  proportions. 

There  conceivably  could  be  50  million  in  the  class,  and  the  problems 
of  proof  would  be  beyond  manageability.  Why  would  the  Congress 
Avish  to  heap  that  burden  on  the  Federal  courts  when  there  is  such 
marginal  benefit  to  be  gained  from  it  ? 

Senator  Burdick.  If  the  issue  is  the  same  in  each  one  of  the  50 
cases,  it  probably  should  be  consolidated. 

Congressman  Wiggins.  That  is  the  Iqgic  of  it  but 

Senator  Burdick.  Then  if  you  go  a  step  farther,  why  don't  you 
have  one  lawsuit  in  the  first  place  ? 

Congressman  Wiggins.  We  have  a  man  already  down  here  on 
Pennsylvania  Avenue  called  the  Attorney  General  who  has  the  power 
to  bring  a  lawsuit,  not  for  monetary  recovery  to  the  class,  but  he 
has  the  power  to  deter  conduct.  He  has  the  power  in  appropriate 
cases  to  bring  criminal  action  where  fines  are  rather  substantial. 

The  benefits.  Senator  Burdick,  from  this  legislation  are  really  il- 
lusory. The  burdens  are  very  real. 

Senator  Bttrdick.  I  wish  somebodv  would  point  out  to  me  here  this 
morning  what  the  advantage  of  bringing  these  separate  suits  is. 

Congressman  Wiggins.  Well,  I  think  the  individual  State  attorneys 
general  might  see  some  advantage  for  them  in  getting  on  a  white 
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horse  and  leading  the  charge  in  their  State  against  an  oil  company, 
for  example,  and  if  one  succeeds,  it  will  spread  like  wildfire,  in  my 
opinion,  around  the  country  as  each  attorney  general  jumps  on  that 
bandM'agon  and  attempts  to  extract  a  settlement  for  the  benefit  of 
the  consumer.  So  I  think  that  the  lawsuit  will  proliferate  around 
the  country.  The  administration  of  justice,  at  least  within  the  circuits, 
ought  to  require  a  consolidation,  but  the  consequence  of  consolidation 
may  be  to  expand  the  class  beyond  all  manageability. 

California  has  21  million  consumers.  If  we  were  to  throw  in  Mori- 
tana,  Idaho,  and  several  other  States,  it  is  possible  that  the  class 
could  easily  exceed  30  million,  40  million.  If  individuals  suffer  a 
$100  loss  each — what  are  we  up  to  now,  $2  or  $3  billion — then  we 
treble  that,  we  are  up  to  $6  billion.  The  plaintiffs  are  represented  by 
an  organ  of  government  which  may,  indeed,  regulate  the  defendant. 
Settlements  are  certain.  General  Motors  could  not  withstand  such 
pressure. 

Senator  Bitrdick.  Apart  from  the  white  horse  theory,  I  do  not 
understand  why  we  should  have  so  many  lawsuits  pending  that  could 
be  determined  in  one  lawsuit. 

Congressman  Wiggins.  AVhy  wo  should?  Well.  I  am  not  aware  of 
any  bar  other  than  consolidation.  The  parties  are  different.  There  is 
a  common  defendant,  of  course,  but  there  are  different  plaintiffs  in 
each  case,  and  unless  there  was  some  compulsory  joinder  of  these 
actions,  they  would,  under  ordinary  circumstances,  have  the  right  to 
maintain  independent  and  separate  lawsuits.  Now,  wisdom  would 
dictate  that  they  be  consolidated,  given  common  questions  of  law 
and  fact. 

Senator  Btjrdick.  Either  that,  or  a  case  tried  in  one  State  could 
possibly  determine  the  fate  of  others. 

Congressman  Wiggins.  On  the  liability  issue.  Well,  I  would  think 
in  many  cases,  the  liability  issue  is  not  going  to  take  to  much  time. 
It  is  the  damage  issue  that  is  going  to  take  the  time.  And  after  the 
case  is  over.  Senator,  the  court  is  going  to  have  spent  an  awful  lot 
of  time  on  attorneys  fees  in  these  cases.  The  court  has  to  approve  the 
fees,  and  when  you  are  talking  about  a  case  that  has  lasted  for  years, 
the  resolution  of  the  attorney  fee  issue  is  a  further  burden  on  the 
court.  It  is  now,  and  I  am  just  saying  it  is  going  to  be  multiplied  by 
these  actions.  ,    . 

Well,  I  appreciate,  gentlemen,  the  opportunity  to  be  here,  and  I  am 
certain  you  will  do  the  right  thing,  and  if  not,  I  will  see  you  in 
conference. 

Senator  Hruska.  Some  years  ago.  Congressman,  we  had  hearings  on 
this  subiect  alone,  the  class  action,  whi'^h  made  sense,  because  then  we 
could  conrentrato  on  that  issue  and  reallv  discuss  it  in  depth  and  so  on. 
MothiufT  came  of  it  borause  of  difficulties,  some  of  /".vhich  you  have  out- 
lined torlay.  There  was  in  process  at  that  time  the  trial  and  the  experi- 
ence under  two  sifrnificant  items — one  was  a  statute  and  one  was  a  rule. 
The  statute  wa-^^  the  multidistrict  iurisdictional  ioinder  of  action,  and 
the  rule  was  rule  28,  and  franklv.  the  committee  just  resolved  the  mat- 
ter by  saying,  "Let  us  permit  those  factors  to  work  and  see  how  thev 
do."^ 

However,  durinsr  the  course  of  the  heariiig.  our  attention  was  called 
to  the  so-called  Tetracycline  case.  It  is  a  prescription  drug.  That  case 
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Avas  instituted  in  1963.  Some  of  the  defendants  separately  reached  a 
settlement  and  paid  money  in  the  court.  The  case  was  continued  as  to 
other  defendants,  most  of  whom  were  dismissed,  and  the  jud^-ment 
was  in  favor  of  the  defendants.  It  was  not  until  1972  that  money 
started  to  be  distributed  among  some  of  the  claimants,  and  some  of 
the  money  could  be  still  on  hand  in  1976  awaiting  disposition. 

Only  one's  imagination  can  indicate  how  much  time  was  taken  of 
court  machinery,  judicial  officials,  the  clerks,  the  judge,  and  all  of  that. 
Can  you  envision,  imder  a  fragmented  procedure,  multiplied  50  times, 
adding  to  the  terrible  burden  on  the  court  system? 

Congressman  Wiggins.  Yes,  I  most  certainh'  can  sir.  I  want  to  make 
a  final  point  in  response  to  the  Senator's  comment. 

First,  to  agree.  Yes,  sir,  it  will  strain  the  system  terribly.  But  out 
in  California,  there  is —  I  am  sure  as  the  subcommittee  knows — the 
litigation  against  brokers  with  respect  to  the  fixing  of  commissions 
in  the  sale  of  real  estate,  which  has  recently  been  determined  to  be  an 
illegal  price-fixing  mechanism.  It  is  a  multimillion  dollar  action  com- 
menced against  a  large  class  of  small  businessmen  brokers.  I  think  the 
prayer  in  that  case  was  something  on  the  order  of  $750  .million,  and 
obviously,  there  is  no  defendant  in  that  class  that  can  do  much  about 
that,  hardly  eA-en  defend  the  action:  it  is  just  beyond  belief. 

The  judire.  in  treating  with  the  class,  apparently,  as  I  recall  the 
opinion,  interjected. some  new  factors  in  rule  23,  which  are  interesting. 
As  I  remember  Judge  Duna way's  opinioii  out  there,  he  cranked  in 
some  just  fundamental  fairness  factors  in  terms  of  whether  to  certify 
the  class;  that  is,  the  whole  action  was  so  offensive  to  him  that  it  was 
a  shock  to  tlie  conscience  or  the  due  process  standard.  As  I  remember, 
he  nipped  the  action  in  the  bud.  I  may  be  incorrect  at  that,  but  there 
was  some  order  by  the  judge,  at  an  early  stage,  simply  because  it  was 
an  unconscionable  lawsuit.  "Well,  we  are  dealing  with  the  same  kind 
of  unconscionability  here,  with  parens  patriae. 

Senator  PIrfska.  Was  that  in  Federal  court  ? 

Congressman  Wiggixs.  Yes,  sir :  it  is  in  the  ninth  circuit. 

Senator  Hruska.  Can  you  furnish  the  exact  citation  ? 

Conofressman  Wiggixs.  Oh,  sure,  I  will  be  happy  to  get  you  the  case. 
Yes.  sir.^ 

Well,  thank  you,  gentlemen,  for  tlie  privilege  of  being  here. 

Sena^^or  FIri'ska.  Thank  vou.  We  are  grateful  for  your  appearance 
here  in  bringing  the  experience,  not  only  your  personal  experience, 
but  thnt  of  vour  committee,  to  this  comm.ittee. 

Senator  Hruska.  Our  next  witness  is  Mr.  Philip  Lacovara  of 
Washinirton,  D.C. 

]Mr.  Lacovara,  it  is  noted  that  you  are  accompanied  by  a  gentleman 
whom  we  would  like  to  have  introduced  and  identified. 

STATEMENT  OF  PHILIP  A.  LACOVABA,  PAETNER,  HUGHES  HUB- 
BARD  &  PEED,  ACCOMPANIED  BY  FRANK  SPROLE,  GENERAL 
COUNSEL,  BRISTOL-MYERS  CO. 

^Ir.  Lacovara.  Thank  you  Mr.  Chairman.  With  me  this  morning  is 
Mr.  Frank  Sprole.  who  is  the  general  counsel  of  the  Bristol-Myers  Co. 
I  am  appearing  here  this  morning  in  my  capacity  as  a  member  of  the 

1  See  p.  169. 
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firm  of  Hughes  Hubbard  &  Reed,  which  is  serving  as  counsel  to  Bris- 
tol-Myers in  its  antitrust  litigation. 

Before  I  begin  my  statement,  with  your  leave,  Mr.  Chairman,  I 
would  like  to  advert  to  the  Tefracycline  litigation  to  which  you  just 
referred  a  moment  ago.  The  Bristol-Myers  Co.  is  so  concerned  about 
the  legislation  pending  before  the  committee  this  morning,  because  it 
was  one  of  the  companies  that  was  named  in  these  first  efforts  to  intro- 
duce the  parens  patriae  damage  concept  into  American  law.  It  was  one 
of  the  companies  which  was  forced  to  settle  for  over  $100  million  for 
some  of  these  damage  claims,  despite  its  insistence  that  it  had  not 
violated  the  antitrust  laws.  As  the  chairman  said,  the  Tetracycline  liti- 
gation began  in  the  early  1960's.  As  recently  as  January  of  this  year, 
the  U.S.  Court  of  Appeals  for  the  Fourth  "Circuit  affirmed  the  judg- 
ment of  the  trial  court  in  North  Carolina  that,  in  fact,  there  had  been 
no  violation  of  the  antitrust  laws. 

Senator  Hruska.  And  what  was  that  judgment  ? 
Mr.  Lacovara.  The  district  court,  after  a  full  trial  on  the  merits  in 
one  of  the  cases  which  the  States  had  refused  to  settle  for  part  of  this 
$100  million  fund,  had  determined  that  the  conduct  of  the  defendants 
had  not  violated  the  antitrust  laws.  The  fourth  circuit,  about  6  weeks 
ago,  Mr.  Chairman,  affirmed  that  judgment  and  ruled  that  there  was 
no  antitrust  violation. 

Senator  Hruska.  How  recently  was  this  ? 

Mr.  Lacovar.\.  That  was  January  1976,  The  citation  to  that  case, 
Mr.  Chairman,  is  State  of  North  Carolina  v.  Charles  Pfizer  Co.^  and 
it  was  decided  on  January  12, 1976. 

Senator  Hruska.  Have  you  the  book  and  page  ? 
Mr.  Lacovara.  It  is  not  reported  in  the  Federal  Reporter  yet.  I  have 
the  slip  opinion,  Mr.  Chairman.  I  can  furnish  a  copy  of  it  to  the 
committee  if  the  committee  wishes  to  include  it  as  part  of  the  record. 
Senator  Hruska.  I  wish  you  would.  It  will  be  placed  in  the  record.^ 
Mr.  LAcovARi\.  Thank  you,  sir.  This  illustrates  concretely  one  of 
the  points  that  Congressman  Wiggins  made  so  eloquently.  It  under- 
scores one  of  the  essential  objections  to  this  whole  concept,  and  that 
is:  Apart  from  the  merits  of  the  issues  that  are  being  alleged  by  the 
plaintiffs,  there  is  little  opportunity  for  defendants  to  defend  them- 
selves in  instances  where  claims  are  made  that  total  hundreds  of  mil- 
lions or,  as  in  the  Tetracycline  litigation,  billions  of  dollars. 

As  Mr.  Wiggins  said,  a  prudent  businessman  has  very  little  choice 
but  to  make  a  huge  settlement  offer  in  the  hope  that  even  the  small 
possibility  that  his  belief  in  his  innocence  may  be  rejected  by  the  court 
will  not  expose  him  and  his  company  and  his  shareholders  to  poten- 
tially ruinous  liability.  That  is  why  the  courts  have,  rather  consistently 
I  think  it  is  fair  to  say,  in  the  intervening  years,  rejected  the  parens 
patriae  concept,  and  why  we  submit  that  it  would  be  unwise  as  a  mat- 
ter of  policy,  as  INIr.  Wiggins  contended,  and  possibly  unconstitutional 
as  well,  for  this  committee  to  reintroduce  and  to  ratify  what  the  courts 
have  held  is  a  device  that  exposes  legitimate  business  activities  to  the 
threat  of  blackmail  settlements. 

1  See  p.  578. 
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Senator  Heuska.  Mr.  Lacovara,  this  committee  is  faced  with  some 
limitations  on  time.  We  will  be  required  to  adjourn  by  11 :30,  so  if  you 
can  skip-read  suitably  and  give  us  the  high-points,  it  would  help  us  to 
achieve  that  adjournment  goal.  Then  your  entire  statement  will  be 
printed  in  full  for  the  record. 

Mr.  Lacovara.  Very  well,  Mr.  Chairman.  I  have  already  adverted  to 
the  principal  public  policy  objection  to  the  legislation,  and  I  wish  to 
reecho  what  Congressman  Wiggins  said  about  these  major  objections. 

The  legislation  proceeds  on  a  rather  dubious  premise,  and  that  is 
that  some  device  is  necessary  to  try  and  develop  a  consumer-compensa- 
tion mechanism  for  small  injuries  which  are  allegedly  being  done  to 
consumers,  which  are  not  being  deterred  or  adequately  compensated 
under  existing  law. 

It  is  a  hoax,  Mr.  Chairman,  for  this  legislation  to  be  purveyed  as  a 
device  for  compensating  consumers.  It  is  a  hoax  for  two  essential  rea- 
sons, one  of  which,  as  Mr.  Wiggins  pointed  out,  is  that  it  rather  plainly, 
and  I  suspect  and  I  believe  unconstitutionally,  attempts  to  dispense 
with  the  need  to  prove  injury  to  consumers. 

Several  of  the  courts  which  have  considered  this  question  have  spe- 
cifically talked  in  constitutional  terms.  Mr.  Wiggins  mentioned  tlie 
real  estate  brokerage  case  in  the  ninth  circuit.  I  would  also  refer 
the  committee  to  the  Eisen  case,  in  the  U.S.  Court  of  Appeals  for  the 
Second  Circuit.  '''■Eisen  IIV  had  language  expressly  stating  that  the 
fluid  class  recover)^  concept,  which  this  bill  would  purport  to  codify 
into  law,  was  rejected  by  the  court  because  it  was  unconstitutional.  The 
court  said  it  was  a  flat  violation  of  due  process  to  try  and  assess  what 
purports  to  be  compensatoiy  damages  on  the  basis  of  liability  to  a  gen- 
eral class  of  unnamed  individuals  without  requiring  the  plaintiff  to 
prove  that  those  individuals  were  actually  injured. 

As  ]Mr.  Wiggins  also  said,  the  Hanover  Shoe  case  rather  directly 
points  to  the  essential  unfairness  of  this.  In  our  law,  Mr.  Chairman, 
we  are  not  preoccupied  with  notions  of  efficiency  to  the  exclusion  of 
basic  questions  of  a  fair,  constitutional  procedure. 

When  we  are  attempting  to  assess  damages  that  one  person  slioidd 
owe  another  person,  we  depend  on  proof  that  the  alleged  wrongdoer 
has  not  only  clone  something  wrong,  but  has  actually  injured  the  person 
who  wishes  to  extract  money  from  him. 

Senator  Burdick.  Is  the  Eisen  case  a  circuit  court  decision? 

Mr.  Lacovara.  Yes,  Mr.  Chairman. 

Senator  Burdick.  Has  it  been  appealed  ? 

Mr.  Lacovara.  Eisen  III  was  affirmed  by  the  U.S.  Supreme  Court 
in  1974.  The  court  did  not  find  it  necessary  to  reach  that  question,  be- 
cause it  held  that  the  court  of  appeals  had  properly  rejected  this 
massive  consumer  class  action  on  other  grounds.  The  grounds  were 
essentially  those  requiring  specific  individual  notice  to  all  members. 

Mr.  Burdick.  Could  you  read  the  circuit  court's  citation  and  the 
U.S.  court's  citation,  both,  sir? 

]\Ir.  Lacovara.  Yes,  Senator  Burdick,  I  can. 

The  Supreme  Court's  citation.  Eisen  v.  CarlisJe  &  Jacquelin:  it  is 
417  U.S.  156  [1974],  second  circuit,  same  caption,  479  F.  2d  1005,  and 
I  do  have  the  language  of  the  court  of  appeals  opinion  before  me,  and 
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perhaps  it  would  be  useful  just  to  read  briefly  what  was  said  by  the 
court.  Circuit  Judge  ISIediua,  who  is,  I  believe,  generally  thought  to . 
be  one  of  the  finest  judges  in  the  country  on  questions  of  procedural 
law.  He  held  the  chair  of  procedural  jurisprudence  at  Columbia  Law 
School,  or  had  held  it  for  many  years  before  going  on  the  bench. 

Judge  Medina,  in  his  opinion,  rejected  the  notion  that  rule  23  could 
be  understood  as  authorizing  a  fluid  class  recovery,  which  is  what  the 
bill  before  this  committee  would  do  in  providing  for  aggregated  dam- 
ages without  proof  of  either  the  fact  or  the  amount  of  injury.  He 
said : 

Even  if  amended  rule  23  could  be  read  so  as  to  permit  any  such  fantastic  pro- 
cedure, the  courts  would  have  to  reject  it  as  an  unconstitutional  violation  of  the 
requirement  of  due  process.  But  as  it  now  reads,  amended  rule  23  contemplates 
and  provides  for  no  such  procedure,  nor  can  amended  rule  23  be  construed  or 
interpreted  in  such  fashion  as  to  permit  such  procedure. 

We  hold  the  fluid  recovery  concept  and  practice  to  be  illegal,  inadmissible  as 
a  solution  of  the  manageability  problems  of  class  actions  and  wholly  improper.. 

Senator  Btirdick.  Has  there  been  any  other  circuit  court  decision  on 
this  subject? 

Mr.  LacovaPwA..  There  liave  been  other  circuit  court  decisions,  Sena- 
tor Burdick,  rejecting  the  fluid  class  recovery  concept.  One  is  the 
Klive  case,  and  itwo,  the  Telephone  case.  I  can  give  the  committee  the 
citation  to  that  case  as  well.  That  is  Kline  v.  Coldtvell  Banker  and  Co., 
508  F.  2d  226.  That  is  the  brokerage  case  that  Mr.  Wiggins  talked 
about. 

The  Hotel  Telephone  Charges  case,  also  in  the  ninth  circuit,  500  F.  2d 
86.  also  rejects  the  device  as  being  unauthorized.  The  court  there  com- 
mends the  problem  to  the  attention  of  Congress  for  resolution,  but  I 
think  a  fair  reading  of  the  opinion  would  indicate  that  the  court  had 
the  same  problems  about  the  validity  of  this  device  that  the  second 
circuit  had. 

The  Supreme  Court,  in  Hawaii  v.  Standard  Oil  case,  fairly  read, 
casts  very  great  doubt  upon  the  constitutionality  of  this  device,  and  in 
my  ]3repared  statement,  I  refer  to  an  even  more  recent  Supreme  Court 
case  which,  I  think,  in  my  judgment  as  a  lawyer,  would  establish  in- 
controvertibly  that  the  fluid  class  recovery  concept  is  unconstitutional. 
That  case  is  'Warth  v.  Seldin}  It  is  reported  in  422  U.S.  490.  It  is  a 
1975  decision  of  the  Supreme  Court  which  rejected  attempts  to  secure 
damages  from  municipal  officials.  It  was  a  case  in  which  the  various 
organizations  of  tenants,  of  public  interest  groups,  and  _  of  home- 
builders,  were  seeking  damages  for  restrictive  zoning  practices  where 
minimum  lot  sizes  were  established.  And  the  plaintiffs  were  seeking, 
not  only  injunctive  relief,  but  also  damages  on  behalf  of  a  massive 
class  of  persons  who  might  have  wanted  to  move  into  that  area. 

The  Supreme  Court  rejected  that  attempt  on  constitutional  grounds, 
and  the  language,  I  submit,  is  precisely  inconsistent  with  the  language 
of  this  bill.  It  is  as  if  the  staff,  when  it  drafted  this  bill,  was  trying  to 
take  the  constitutional  holding  of  Warth  v.  Seldin,  and  purport  to 
overrule  it  with  this  legislation.  The  language  of  the  bill,  to  which  I 
refer,  is  the  portion  of  the  fluid  recovery  section  which  says  that  dam- 
ages can  be  assessed  and  proved — this  is  page  58,  line  1  of  the  com- 
mittee print  of  the  bill— without  separately  proving  the  fact  or  amount 
of  individual  injury  or  damage. 

1  See  p.  515. 
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I  would  like  to  read  the  language  of  the  Supreme  Court  in  the 
Warfh  case,  and  have  the  committee  compare  it :  Moreover,  in  the 
circmnstances  of  this  case,  which  are  analogous,  I  believe,  to  the  parens 
patriae  case,  the  damage  claims  are  not  common  to  the  entire  mem- 
bership, in  the  sense  that  there  was  an  injury  to  the  whole  class,  nor 
shi>red  by  all  in  equal  degree.  That  is  certainly  true  with  respect  to 
alleged  injuries  to  consumers.  Some  may  be  injured :  some  may  not  be. 
Even  those  who  are  injured  are  going  to  be  injured  in  different  de- 
grees. To  the  contrary,  whatever  injury  may  have  been  suffered  is 
peculiar  to  the  individual  member  concerned,  and  I  continue  with  the 
quotation,  both  the  fact  and  extent  of  injury  would  require  individual- 
ized proof. 

It  seems  to  me  that  it  is  incumbent  upon  this  committee,  as  the  chief 
spokesman  for  the  Senate  on  matters  of  constitutional  law,  to  reject 
the  device  which  S.  1284  purports  to  codify  into  statute  law  in  light  of 
this  objection  and  the  plain  repudiation  by  the  courts  of  the  concept 
itself.  ' 

Senator  Btjrdick.  Do  you  know  of  any  contrary  holdings  which 
you  have  given  us  this  morning? 

Mr.  Lacovara.  There  are  some  district  court  cases  which  have  said, 
at  least  in  preliminary  stages,  that  they  will  not  dismiss  cases  of  this 
sort.  To  my  knowledo-e.  Senator  Burdick,  there  is  no  case  which  has 
gone  to  judgment  with  the  court  finally  sustaining  the  fluid  class 
recovery  concept. 

Senator  Btjrdick.  You  know  of  no  contrary  opinion  to  Eisen'^i 

Mr.  Lacoa^ara.  In  no  circuit,  no,  sir. 

Senator  Burdick.  They  specifically  refer  to  the  constitutional 
problem  ? 

Mr.  Lacovara.  Yes.  sir,  in  the  language  that  I  quoted  to  you.  they 
specifically  branded  fluid  recovery  as  an  unconstitutional  device  that 
violates  the  due  process  clause. 

Senator  Hrtjska.  Will  the  witness  vield  for  a  question  ? 

Mr.  O'Leary? 

ISIr.  O'Leart.  Was  the  Worth  case  an  antitrust  case,  sir  ? 

Mr.  Lacovara.  No  ;  it  was  not.  It  was  a  civil  rights  case.  But  I  do  not 
believe  that  makes  any  dift'erence  in  terms  of  constitutional  procedure. 

Mr.  O'Leart.  Did  that  involve  a  standing  of  common  law  or  stand- 
ing pursuant  to  some  cause  of  action  created  by  the  statute? 

Mr.  Lacovara.  It  involved,  essentially,  standing  to  sue  under  the 
civil  rights  statutes  and  common  law  standing,  and  the  Supreme  Court 
dealt  with  the  problem  in  all  of  its  ramifications.  It  said  that  there  are 
certain  prudential  rules  of  standing  which  involve  the  Court's  refusal 
to  hear  cases  by  people  who  have  some  concrete  interest  in  a  case. 

And  in  those  instances,  where  there  is  some  minima]  interest.  Con- 
gress may  ho,  able,  by  statute,  to  authorize  standing.  It  then  went  on  to 
say,  as  I  quote  in  my  statement,  that  despite  any  congressional  attempt 
to  confer  standing,  there  still  must  be  satisfied  the  minimal  require- 
ments of  article  III. 

Mr.  O'Leary.  With  respect  to  the  Eisen  case  that  3^011  made  refer- 
ence to  and,  specifically,  that  Eisen  decision  which  3- ou  quoted,  was  that 
circuit  court  opinion  vacated  in  its  entirety  by  the  Supreme  Court  ? 

jSIr.  Lacovara.  That  same  question  came  up  at  the  hearing  of  the 
subcommittee.  The  judgment  was  vacated  because  the  Supreme  Court 
sent  the  case  back  for  further  proceedings.  I  do  not  think  that  j^ou  can 
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interpret  the  court's  action  as  in  any  way  inconsistent  with  the  circuit 
<!Ourt's  opinion. 

It  was  certainly  not  a  repudiation  of  Judge  Medina's  position.  In- 
deed, on  those  points  on  which  the  Supreme  Court  found  it  necessary 
to  rule,  they  specifically  affirmed  the  reasoning  of  Judge  Medina  for 
the  circuit  court.  So,  l'  think  it  would  be  wholly  unfair  and  unwar- 
ranted to  interpret  the  vacation  of  the  judgment  as  casting  doubt  on 
this  aspect  of  its  holding. 

Mr.  O'Leary.  They  did  not  reverse  and  remand  in  that  situation, 
though  they  did  vacate ;  is  that  not  correct  ? 

^Ir.  Lacovara,  Tliat  is  not  an  uncommon  device  when  the  cases  are 
being  sent  back  for  further  proceedings,  in  my  experience  in  Federal 
courts. 

]Mr.  O'Leary.  Would  you  agree  that  it  is  a  fair  statement  that  law- 
yers disagree  as  to  what  the  three  Eisen  cases  really  mean  ? 

Mr.  Lacovara.  Oh,  I  am  sure  you  could  find  lawyers  to  disagree  on 
whether  the  14th  amendment  applies  to  the  States.  I  have  seen  lawyers 
take  that  position  in  the  Supreme  Court,  Mr.  O'Leary.  All  I  can  do 
is  give  you  my  best  judgment  and  call  your  attention  to  the  case 
authorities  on  which  I  rely.  And  that  is  what  I  have  tried  to  do  this 
morning. 

Senator  Hruska.  Mr.  Lacovara,  is  disagreement  of  lawyers  as  to  the 
meaning  of  a  court  decision  a  normal  or  an  abnormal  element  ? 

Mr.  Lacovara.  It  is  hard  to  imagine  any  court  decision  that  lawyers 
do  not  disagree  about,  f)articularly  the  lawyers  who  have  lost  it.  That, 
I  think,  is  one  of  the  reasons  we  are  here  this  morning.  As  JNIr.  Wiggins 
said,  we  probably  would  not  be  here  this  morning  if  the  courts  had 
not  been  rejecting,  rather  consistently,  the  efforts  of  the  Plaintifi"s 
Bar  to  exalt  procedural  expediency  over  basic  concepts  of  fairness  and 
sound  public  policy. 

Senator  Hruska.  As  a  matter  of  fact,  many  lawyers  take  it  quite 
philosophically.  They  say,  "Well,  it  is  not  right  and  we  disagree  with 
it.  But  the  Supreme  Court  is  the  last  guesser  and  we  are  going  to  have 
to  accept  it." 

]Mr.  Lacovara.  That  is  true.  And  in  this  area,  I  am  quite  content  to 
rest  on  the  Supreme  Court  decisions.  I  would  urge  the  committee,  de- 
spite Avhatever  power  it  may  have  to  overrule  court  decisions  which  are 
based  on  statutory  interpretations — and  I  think  we  would  all  agree 
that  even  the  Congress  does  not  have  the  authority  to  overrule  Su- 
preme Court  decisions  based  on  constitutional  principles — not  to  at- 
tempt that.  As  JSIr.  Wiggins  said  so  eloquently,  what  is  at  bottom 
involved  here  is  a  matter  of  public  policy.  And  certainly,  anyone  who 
reads  the  decisions  that  we  have  called  to  the  committee's  attention 
this  morning,  has  to  come  away  with  the  very  strong  impression  that 
the  reason  the  courts  have  been  rejecting  these  attempts,  has  been 
their  practical  sense  that  these  devices  just  are  not  well  proportioned 
to  the  objectives  that  are  allegedly  being  served.  There  are  certainly 
some  constitutional  overtones,  if  not  constitutional  holdings,  involved 
in  these  cases. 

Senator  Burdick.  Mr.  Chairman  ? 

Senator  Hruska.  Yes,  Senator  Burdick. 

Senator  Bu^rdick.  On  this  brief  here,  what  was  the  holding  in 
California  v.  Frito-Lay  ? 
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Mr.  Lacovara.  Calif om.m  v.  Frito-Lay  was  a  case  specifirallv  re- 
jectino;  the  effort  of  the  attorney  general  of  the  State  of  California  to 
bring li  consumer  class  action  against  manufacturers  and  vendors  of, 
among  other  things,  potato  chips.  He  sought  to  sue  as  parens  patriae, 
and  the  court,  in  that  case,  held  that  such  a  device  wa^  not  authorized. 

Senator  Burdick.  Did  they  vote  on  that  on  constitutional  grounds? 

]Mr.  Lacovara.  The  Court"  did  not  find  it  necessary,  specifically,  to 
get  to  the  constitutional  question.  It  said  that  the  device  was  not  au- 
thorized as  a  matter  of  statute ;  saying,  in  effect,  the  attorney  gen- 
eral's authority  as  parens  patriae  did  not  extend  to  suing  for  alleged 
individual  injuries. 

Senator  Bit^dick.  Did  the  Court  indicate  that  they  might  correct  it 
bv  legislative  action? 

'  Mr.  Lacovara.  Tlie  case,  Senator  Burdick,  has  been  apparently 
proposed  to  this  committee  as  supporting  the  view  of  the  proponents 
of  legislation  that  Congi'ess  could  institute  this  device.  I  do  not  think 
that  is  a  fair  reading  of  the  case.  The  language  was  to  this  effect:  That 
there  may  be  a  problem  here  with  consumer  injuries  that  are  not 
handled  iinder  current  law  and  Congress  should  take  a  look  at  it. 

Tlie  Court  was  not,  in  advance,  ratifying  parens  patriae  legislation. 
"What  I  think  it  can  be  fairly  understood  as  saying,  is  that  some  device 
such  as  the  type  that  Congressman  Wiggins  was  i^roposing  this  morn- 
ing, would  be  an  apt  legislative  response ;  something  like  a  civil  fine. 
That  is  what  the  language  of  the  case  suggests.  Tlie  Court  specifically 
says,  and  I  quote  the  language  from  page  474  F  2d,  page  777 : 

It  would  appear  that  the  State  is  on  the  track  of  a  suitable  answer.  Perhaps 
the  most  suitable  yet  proposed  to  problems  bearing  on  antitrust  deterrents  and 
the  class  action  as  a  means  of  consumer  protection.  We  disclaim  any  intent  to 
discourage  the  State  in  its  search  for  a  solution. 

I  think  that  can  hardly  be  interpreted  as  saying,  if  Congress  enacted 
this  device,  this  solution  would  be  upheld. 

Senator  Burdick.  And  Kline  was  decided  after  this  and  the  Eisen 
case  was  decided  after  that,  and  the  Supreme  Court  case  of  422  U.S. 
490  was  decided  after  that? 

Mr.  Lacovara.  Yes,  sir. 

Senator  Burdick.  Would  it  be  difficult  or  asking  too  much  if  you 
kind  of  digested  these  cases  that  you  refer  to  in  this  testimony  and 
put  it  in  a  minibrief  for  us  ? 

Mr.  Lacovara.  I  would  be  pleased  to  do  that  and  submit  it  to  the 
committee.^ 

Senator  Burdick.  On  this  constitutional  question. 

]Mr.  Lacovara.  On  the  constitutional  question. 

I  have  adequately  summarized  the  point  that  I  wish  to  make.  I 
understand  that  there  is  another  witness  who  is  waiting  to  testify  and 
I  do  not  want  to  infringe  upon  any  time  the  committee  has  set  aside 
for  that.  So,  if  the  committee  has  any  further  questions,  I  will  be 
happy  to  try  and  respond  to  them.  Otherwise,  I  have  completed  my 
statement. 

Senator  Burdick.  You  mean  to  say  that  in  the  Tetracycline  case  you 
paid  $100  million  and  when  the  case  finally  came  to  trial,  you  were 
found  innocent  of  wrongdoing  ? 

^  See  supplemental  statement  of  Mr.  Lacovara.  p.  124. 
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Mr.  Lacovara.  Yes,  Senator  Burdick.  My  present  client  did  that. 
We  were  not  representing  them  at  the  time,  but  I  do  not  mean  to  imply 
any  criticism  of  the  judgment  that  was  made. 

Senator  Buedick.  You  made  a  big  mistake  in  settling,  did  you  not? 

Mr.  Lacovara.  Well,  the  problem  is,  in  that  area,  as  in  so  many  areas 
of  the  antitrust  laws,  we  are  not  talking  about  bright-line  distinctions. 
The  proponents  of  this  legislation  say  that  it  is  necessary  to  deal  with 
vicious  kinds  of  price-fixing  cases ;  the  kind  of  sordid  conduct  which 
we  would  all  agree  ought  not  to  go  on.  The  bill,  however,  is  not  con- 
fined in  its  potentially  ruinous  consequences  to  the  kind  of  deliberate, 
knowing  violations  of  the  antitrust  laws.  Among  the  allegations  in- 
volved in  the  Tetracycline  case  were  those  of  attempts  to  monopolize ; 
questions  that  are  very  difficult  to  predict,  and  until  the  case  gets  to 
the  Suj^remo  Court,  it  is  difficult  for  lawyers  and  busineysmen  to  knoAV 
how  it  is  going  to  come  out. 

The  same  thing,  of  course,  applies  in  "rule  of  reason"  cases.  So,  al- 
though the  courts  have  finally  exonerated  Bristol-Myers  and  the  other 
defendants,  the  risk  that  the  courts  might  come  out  the  other  way  is 
what  led  to  what  we  consider  a  blackmail  settlement.  And  that  is  the 
basic  vice  with  this  legislation. 

Senator  Buedick.  Is  the  fourth  circuit  case  going  on  ?  Did  you  at- 
tempt to  appeal  to  the  Supreme  Court  ? 

Mr.  Lacovara.  There  is  90  days  to  file  a  certiorari  petition  in  a  civil 
case.  That  time  has  not  yet  run  and  I  do  not  know  whether  the  State 
will  file  a  petition.  Mr.  Sprole  advises  me  that  Bristol-Myers  is  not 
aware  of  any  intention  by  the  attorney  general  of  North  Carolina  to 
seek  Supreme  Court  review. 

Senator  Hruska.  Mr.  Lacovara,  have  you  any  information  as  to  the 
disbursement  of  the  funds,  the  settlement  funds  of  the  Tetracycline 
case  ?  You  indicated  in  your  statement  there  was  a  $100  million  settle- 
ment and  that  some  $30  million  was  ostensibly  paid  as  compensation 
to  consumers.  lA-liere  is  the  rest  of  the  money  ? 

Mr.  Lacovara.  The  rest  of  the  money,  Mr.  Chairman,  was  allocated 
to  other  classes  that  would  maintain 

Senator  Hruska.  Other  classes  and  consumers  ? 

Mr.  Lacovara.  Yes,  sir.  Retailers,  wholesalers,  hospitals,  competitors. 

Senator  Hruska,  Is  it  all  paid  out  ? 

Mr.  Lacovara.  I  believe  most  of  the  money  has  been  disbursed. 

Senator  Hruska.  Would  the  court  records  indicate  the  various 
classes  by  way  of  .summary  ? 

Mr.  Lacovara.  We  can  furnish  the  committee  with  a  current  status 
repoi't  on  where  the  funds  have  gone. 

Senator  Hruska.  That  would  be  helpful.  I  imagine  there  are  some 
court  costs. 

Mr.  Lacovara.  Oh,  there  are  enormous  costs  to  the  administration 
of  settlement. 

Senator  Hruska.  Did  the  plaintiffs  of  the  attorney  general  get  any 
attornev  fees? 

Isiv.  Lacovara,  The  private  plaintiffs'  attorney  fees,  I  believe,  were 
.finally  set  at  $10  million.  When  David  Shapiro,  who  was  lead  counsel, 
testified  before  the  subcommittee  last  year,  he  said  that  his  firm's  fees 
were  between  $6  and  %7  million  for  the  Tetracycline  case. 

Senator  Hruska.  Whose  fee  ? 
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Mr.  Lacovara.  The  firm  of  the  lead  counsel  for  the  plaintiffs,  the  firm 
retained  on  a  contingent- fee  basis  by  various  State  attorneys  general. 
And  his  firm  was  paid  between  $6  and  $7  million  as  its  compensation. 
That,  as  Mr.  Wiggins  said  this  morning,, is  one  of  the  problems  with 
this  device. 

The  House  Judiciary  Committee  has  forbidden  contingent-fee  ar- 
rangements. But,  as  Mr.  Wiggins  said,  the  enormously  lucrative  aspect 
of  bringing  cases  of  this  sort  with  a  fairly  firm  expectation  that  the 
cases  will  be  settled  for  large  amounts,  means  that  there  will  be  no 
end  of  cases  that  are  brought  without  necessary  regard  to  the  merits. 

Senator  Hruska.  When  you  and  I  went  to  law  school,  we  heard  of 
the  concepts,  champert}-  and  maintenance  and  barratry.  Is  any  of  that 
involved,  at  least  conceptually,  in  a  situation  like  this? 

Mr.  Lacovara.  AVell,  it  is  certainly  an  implicit  premise,  Mr.  Chair- 
man. First  of  all,  the  Senate  bill,  S.  1284,  requires  the  U.S.  Attorney 
General  to  notify  all  50  State  attorneys  general  whenever  he  thinks 
they  may  have  grounds  to  sue. 

That  certainly  sounds  like  a  stirring-up  litigation  to  me.  We  know 
from  practical  reality  that  what  the  State  attorneys  general  are  likely 
to  do  is  to  hire  private  counsel.  We  also  know  that  the  number  of 
States  jommg  in  a  particular  suit  with  the  same  private  counsel  tends 
to  expand — I  am  not  privy  to  how  the  decision  is  made  or  who  takes 
the  initiative  in  bringing  the  suit  by  private  counsel. 

Senator  Hruska.  In  the  olden  days  there  was  another  practice  that 
was  engaged  in  by  governments.  I  wonder,  is  there  any  similarity  or  is 
there  any  common  nature  between  the  practice  in  olden  days  of  farm- 
ing out  to  individuals  the  collection  of  taxes  and  they  would  do  it  in 
one  of  two  ways :  The  contractor  or  the  private  party  would  either  bid 
so  much  for  the  taxes  that  were  delinquent  as  of  a  certain  year  or  he 
■would  undertake  it  on  a  contingent  basis.  His  methods  of  collection 
were  sometimes  conscienceless,  sometimes  they  were  harsh  and  abrasive 
and  maybe  oppressive  and  constituted  a  harassment.  Some  taxes  were 
collected  and  usually  he  was  quite  well  repaid  for  his  efforts ;  that  was 
kind  of  a  private  tax  collector.  But  that  was  discontinued.  Why  was 
it  discontinued  ? 

Mv.  Lacovara.  Well,  because  of  the  obvious  abuses  that  were  in- 
volved and  the  obvious  undesirability  of  having  public  rights  enforced 
by  private  persons  who  are  going  to  profit  from  it. 

I  ;;m  not  going  to  accuse  my  brothers  at  the  bar  who  bring  plaintiffs' 
antitrust  cases  of  being  abusive,  but  there  is  certainly  an  anomaly  in 
having  cases  of  this  sort  contracted  out,  private  plaintiffs.  As  I  say, 
the  House  has  dealt  with  that  problem  by  forbidding  contingent- fee 
arrangements.  So,  if  the  State  feels  this  is  a  meritorious  case,  the  State 
could  invest  its  own  resources  in  maintaining  it,  the  same  way  that  any 
other  litigant  seeking  a  damage  recovery  makes  his  own  judgment  as 
to  whether  or  not  his  resources  should  be  invested  in  this. 

Senator  Hruska.  In  was  not  my  intention  to  suggest  that  there  was  a 
parallel  or  an  analogy  to  modern  lawyers  and  ancient  private  tax 
collectors — ^that  was  farthest  from  my  mind — because  I  spent  25  years 
in  the  practice  of  law  before  I  entered  into  the  membership  of  the  body 
where  I  am  now  serving  and  I  know  something  about  lawyers  and 
the  way  they  operate.  I  know  they  are  fine,  upstanding,  upright  people 
and  doing  the  best  that  they  can. 
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Mr.  Lacovara.  I  certainly  agree  with  that  sentiment,  Mr.  Chairman^ 
Senator  Hruska.  Anything  further,  Senator  Burdick  ? 
Senator  Burdick.  No. 

Senator  Hruska.  Thank  you  very  much  for  coming,  Mr.  Lacovara» 
Mr.  Lacovara.  Thank  you. 

[The  prepared  statement  and  supplemental  statement  of  Mr.. 
Lacovara  follows:  Testimony  resumes  on  p.  129.] 

Peepaeed  Statement  op  Philip  A.  Lacovara  * 

I  appreciate  the  opportunity  to  present  my  views  to  the  Committee  on  Title  IV 
of  S.  1284  on  behalf  of  Bristol-Myers  Co.  Title  IV  is  meant  to  fill  an  apparent  gap- 
in  the  antitrust  laws,  whereby  small  individual  injury  occasioned  by  antitrust 
violations  affecting  consumers  provides  insufficient  incentive  for  private  treble- 
damage  actions.  Title  IV  proposes  to  plug  this  alleged  gap  by  the  device  of  a 
parens  patriae  suit,  under  which  State  attorneys  general  would  be  authorized  to 
sue  for  treble  damages  on  behalf  of  all  natural  persons  residing  within  their 
States.  But  this  is  no  solution,  and  indeed  would  create  problems  at  least  as 
severe  as  those  which  it  is  intended  to  remedy. 

A  detailed  examination  of  all  the  legal  and  technical  problems  of  Title  IV 
would  consume  many  pages.  Last  June,  my  partner  Jerome  G.  Shapiro  testified 
before  the  Subcommittee  on  Antitrust  and  Monopoly,  explaining  in  detail  various 
legal  and  constitutional  problems  with  Title  IV.  At  this  time  I  shall  address  only 
some  of  the  fundamental  misapprehensions  which  Title  IV,  if  unaltered,  would 
codify  into  bad  law.  The  first  is  this  :  however  unjust  it  is  for  consumers  to  suffer 
economic  injury  occasioned  by  antitrust  violations — and  indeed  it  is  unjust — 
direct  compensation  to  large  consumer  classes  through  court-awarded  damage 
recoveries  is  a  myth ;  it  just  does  not  happen.  If  the  monetary  stake  of  the  indi- 
vidual consumer  is  insufficient  for  him  to  display  interest  in  a  Rule  23  class 
action  brought  by  private  counsel,  even  to  the  extent  of  responding  to  court 
ordered  notice,  why  should  anyone  think  that  these  same  consumers  will  take  the 
steps  necessary  to  claim  a  share  in  any  settlement  or  recovery  in  a  proceeding 
brought  by  a  State  lawyer?  In  this  regard,  it  must  be  understood  that  even  under 
the  so-called  "fluid  recovery"  concept,  which  allows  damages  to  be  awarded  to  a 
W'hole  "class"  without  any  proof  of  injury  to  individual  class  members,  no  money 
reaches  the  individual  class  member  until  he  has  come  into  court  to  demonstrate 
his  entitlement  to  a  share  in  the  recovery  fund.  Thus  even  a  parens  patriae 
proceeding  calls  for  a  fair  degree  of  consumer  initiative  and  as  such  is  at  odds 
with  the  basic  premise  underlying  its  supposed  necessity — that  consumers  will 
not  take  the  initiative  where  their  individual  monetary  stake  is  so  small. 

This  exposure  of  the  misleading  nature  of  the  parens  patriae  concept  is  not 
merely  my  theoretical  analysis  it  reflects  the  experience  of  large  consumer  class 
actions.  An  example  is  the  tetracycline  antibiotic  drug  litigation.  Those  dozens 
of  cases  were  brought  in  the  name  of  many  classes  of  competitors,  governmental 
entities,  wholesalers,  retailers,  and  consumers,  who  alleged  priceflxing  and  other 
antitrust  violations  in  the  production  and  distribution  of  tetracycline  and 
related  drugs.  In  those  civil  suits  and  the  related  criminal  case,  tJaere  was  never 
any  flnal  flnding  of  liability ;  nevertheless,  the  defendants  were  forced  to  protect 
themselves  by  reaching  settlements  totaling  over  $100,000,000.  Over  $30,000,000 ■ 
was  ostensibly  paid  as  compensation  to  "consumers",  but  less  than  30  percent 
of  that  sum  ever  reached  the  purported  beneficiaries.  Even  though  the  products 
involved — ^prescription  drugs — were  uniquely  regulated  and  subject  to  record- 
keeping provisions,  only  a  tiny  fraction  of  the  consumers  allegedly  interested 
were  located  or  came  forward  to  claim  a  share.^  It  was  a  situation  in  which 
th©  potential  individual  recovery  was  measured  in  dollars,  whereas  in  most 
consumer  product  litigation  individual  recoveries  would  proliably  be  measund 
in  pennies.  Nevertheless,  despite  a  financial  stake  greater  than  what  one  would 
expect  to  be  the  norm  in  parens  partriae  litigation,  relatively  few  of  the  affect^^d 
consumers  stepped  forward  to  claim  their  shares  of  the  settlement  fund.  This 


*  Partner.  Hughes  Hubbard  &  Reed.  Washington,  D.C. 

^  The  number  of  consumers  who  submitted  provable  claims  was  far  less  than  30  percent 
of  the  alleged  class,  since  there  were  a  significant  number  of  claimants  whose  intensive- 
use  of  the  drugs  meant  they  were  entitled  to  larger  than  normal  shares. 
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experience  should  make  clear  that  whatever  other  benefits  are  claimed  for 
parens  patriae  actions,  they  provide  little  realistic  prospect  for  direct  compensa- 
tion to  injured  consumers." 

But  what  of  other  benefits?  Again,  the  tetracycline  experience  is  instructive. 
Aside  from  hefty  lawyers'  fees,  recoveries  from  the  settlement  fund  in  the 
tetracycline  litigation  went  to  support  a  variety  of  local  social  welfare  projects. 
Many  of  the  programs  were  probably  worthwhile,  but  funding  specialized  proj- 
ects is  a  far  cry  from  paying  "compensation"  to  injured  consumers,  other  than 
in  the  simplistic  sense  that  arguably  "good"  things  were  being  done  with  the 
settlement  money  to  compensate  for  the  allegedly  "bad"  things  done  to  overpay- 
ing consumers.  Sometimes  in  the  law  we  penalize  wrongdoers  by  exacting  fines 
that  will  be  used  for  the  general  public  welfare,  but  in  those  instances  the 
policy  choices  are  faced  candidly,  and  no  one  is  under  the  illusion  that  "com- 
pensation" is  being  made  to  injured  individuals.  But  as  to  one  of  Title  IV's 
major  premises  there  is  an  indisputable  conclusion :  that  whatever  else  Title  IV 
would  do  it  would  provide  little  direct  or  indirect  "compensation"  to  consumers. 

In  Title  IV  will  not  com^jensate  consumers,  the  question  next  arises  whether 
it  will  be  socially  beneficial  by  deterring  antitrust  violations  resulting  in  con- 
sumer injury.  Measuring  deterrence  under  the  best  of  circumstances  is  an  im- 
precise science,  since  it  is  always  diflicult  to  predict  which  punishments  will 
deter  which  type  of  conduct.  Witness,  for  example,  the  seemingly  endless  debate 
over  the  death  penalty.  In  the  context  of  enforcement  of  the  antitrust  laws, 
analysis  is  made  even  more  diflicult  by  the  fact  that  Congress  only  recently 
amended  the  Sherman  Act  to  provide  for  a  substantial  increase  in  the  severity 
of  penalties  for  violation  of  the  antitrust  laws. 

It  is  far  too  early  to  evaluate  the  degree  of  incremental  deterrence  that  can 
be  traced  to  these  recent  amendments ;  consequently,  it  is  equally  difficult  to 
determine  how  much,  if  any,  additional  deterrence  is  needed. 

There  is  an  additional  problem :  whether  to  increase  the  severity  of  any 
penalty  must  be  judged  by  measuring  the  likely  increase  in  deterrence  against 
the  corresponding  increase  in  hardship  and  adverse  collateral  consequences.  Let 
me  illustrate  by  a  simple  example.  In  most  states  it  is  a  form  of  larceny  know- 
ingly to  purchase  goods  with  a  bad  check.  Nevertheless,  through  neglect  or 
inadvertence,  almost  every  otherwise  decent,  law-abiding  citizen  at  one  time 
or  another  has  found  himself  overdrawn  on  his  checking  account.  The  law  pro- 
vides criminal  penalties  for  intentional  violations,  and  usually  one  must  com- 
pensate the  recipient  of  the  bad  check  for  the  financial  injury  he  suffered. 
Suppose  that  in  an  imaginary  jurisdiction  tendering  a  bad  check  became  an 
offense  punishable  by  death.  Certainly  as  to  those  whose  conduct  was  intentional 
the  increased  severity  of  the  sentence  would  weigh  rather  heavily  in  any  calcu- 
lation whether  to  engage  in  conduct  intentionally  to  defraud.  As  for  the  re- 
mainder of  the  population,  however,  the  increased  penalty  would  not  serve  to 
diminish  the  human  capacity  for  error.  Still,  few  would  run  the  risk  of  incur- 
ring the  penalty,  and  many  would  therefore  refrain  completely  from  using 
checks.  As  to  those  whose  conduct  was  unintentional,  then,  the  net  effect  would 
be  a  minimal  increment  in  deterrence  but  a  rather  sxibstaoitial  reduction  in  the 
use  of  checks  and  a  much  greater  reliance  on  a  less  sophisticated  medium  of 
exchange.  Perhaps  more  importantly,  by  failing  to  distinguish  between  purpose- 
ful and  negligent  conduct,  our  hypothetical  law  would  in  some  instance  result 
in  the  imposition  of  cruel  sentences  out  of  proportion  to  the  severity  of  the 
crime.  One  could  hardly  call  the  net  effect  desirable. 

In  the  context  of  the  present  legislation,  the  situation  is  equally  murky.  There 
has  been  no  consideration  whatsoever  to  making  the  careful  legislative  judgments 
that  should  be  made.  Is  the  marginal  deterrence  against  willful  antitrust  viola- 
tions going  to  be  so  much  more  effective  than  the  recently  increased  threat 
of  major  criminal  fines  and  felony  jail  sentences  to  justify  the  potential  conse- 
quences of  unprecedented  "damage"  awards?  What  will  be  the  effects  on  the 
economy  in  general  or  on  particular  industries  of  judgments  (or  settlements) 
stripping  hundreds  of  millions  of  dollars  from  corporate  defendants  and  their 
shareholders  and  transferring  these  sums  to  unspecified  "general  welfare"  proj- 
ects? And  perhaps  most  importantly,  how  much  legitimate,  creative  American 
enterprise  will  be  stifled  because  corporate  executives  will  be  forced  to  forego 


2  It  also  bears  noting  that,  even  though  the  defendants  were  forced  to  pay  out  enormous 
sums  to  settle  the  massive  claims  against  them,  subsequent  litigation  with  non-settling 
plaintiffs  led  to  judgments  that  the  defendants  had  not  violated  the  antitrust  laws  at  all. 
The  tetracycline  litigation,  therefore,  vividly  illustrates  the  "blackmail  settlement"  corollary 
to  the  parens  patriae  concept. 
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business  ventures  and  expansion  lest  they  expose  their  shareholders  to  monu- 
mental claims  filed  under  the  parens  patriae  device? 

Not  only  must  this  Committee  consider  the  effects  of  Title  IV  on  those  who 
would  violate  the  antitrust  laws ;  it  also  must  consider  the  bill's  effect  on  those 
whose  conduct  is  entirely  blameless — and  I  think  all  would  agree  that  this  char- 
acterization fits  the  vast  majority  of  American  business.  The  health  of  our 
economy  is  premised  upon  vigorous  competition,  and  generally  speaking,  the 
more  vigorous  the  competitor  the  more  he  is  to  be  encouraged.  At  some  point 
in  the  continum,  however,  aggressive  competition  turns  vicious  and  may  run 
afoul  of  the  antitrust  laws.  The  length  and  the  complexity  of  antirust  litigation 
attests  to  the  fact  that  the  location  of  this  point  is  rarely  easy  to  predict  with 
anything  approaching  certainty ;  indeed,  most  antitrust  litigation  revolves  less 
around  the  determination  of  particular  facts  than  around  the  legal  characteriza- 
tion to  be  given  stipulated  practices.  Reasonable  men— and  even  reasonable 
courts — disagree  as  to  whether  a  given  set  of  facts  should  be  characterized  as 
constituting  a  violation  of  the  antitrust  laws,  although  there  is  a  narrowly  defined 
class  of  behavior  that  is  illegal  per  se.  If  we  are  to  encourage  innovation  and 
competition  that  is  maximally  creative,  we  should  indeed  be  wary  of  punishing 
too  heavily  those  who  inaccurately  predict  that  a  proposed  course  of  conduct  is 
consistent  with  the  antitrust  laws. 

The  damage  provisions  of  Title  IV  are  nothing  less  than  revolutionary.  First, 
the  bill  would  permit  the  award  of  damages  for  injuries  caused  to  something 
called  the  State's  "general  economy".  In  testimony  before  the  Subcommittee  on 
Antitrust  and  Monopoly  of  this  Committee,  few,  including  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust  Division  of  the  Department  of  Justice,  were 
able  to  identify  or  define  a  State's  "general  economy"  and  explain  how  one  could 
possibly  identify,  much  less  quantify,  damages  to  it.  For  this  reason  the  Adminis- 
tration has  opposed  awarding  damages  for  injuries  to  a  State's  "general  economy", 
and  in  the  House  verison  of  Title  IV,  H.R.  8532,  a  similar  provision  was  wisely 
deleted. 

Even  more  startling  is  the  provision  that  would  permit  award  of  damages  to 
a  class  without  any  determination  as  to  the  fact  or  amount  of  injury  to  class 
members.  Some  proponents  of  Title  IV  have  been  commendably  candid  in  admit- 
ting that  they  favor  these  damage  provisions  because  in  their  experience  it  has 
proved  extremely  difficult  to  demonstrate  how  antitrust  violations  damage  indi- 
vidual class  members.  This  is  a  remarkable  argument  in  favor  of  "fluid  class" 
recovery.  It  says,  in  other  words,  that  where  public  opinion  has  stamped  a  par- 
ticular class  of  defendants  as  nasty  characters,  and  where  they  have  been  accused 
of  having  dome  nasty  things,  and  where  it  is  difficult  to  prove  whether  they  in- 
jured consumers.  Congress  and  the  courts  should  simply  dispense  with  the  neces- 
sity for  proof ! 

It  is  indeed  difficult  to  prove  the  manner  in  which  an  antitrust  violation  results 
in  economic  injury  to  consumers.  This  very  difficulty  suggests  a  necessity  to 
examine  the  economic  premise — that  consumers  are  directly  and  demonstrably 
injured  by  antitrust  law  violations — that  underlies  Title  IV.  Instead  of  doing 
this.  Title  IV  submerges  all  obstacles  to  disproof  of  the  premise  so  ardently 
assumed.  Where  anticompetitive  activity  results  in  an  illegal  overcharge  by  a 
manufacturer,  that  overcharge  may  be  absorbed  in  whole  or  in  part  by  some 
wholesalers  and  not  others  who  may  or  may  not  choose  to  pass  on  their  increased 
costs  to  some  retailers  but  not  others.  The  same  variables  operate  at  the  retailers' 
level.  And,  of  course,  with  many  component  products,  the  number  of  levels  of  the 
distribution  system  through  which  they  pass  before  reaching  consumers  may  be 
even  greater.  If  this  sounds  complex,  it  is,  and  tracing  the  impact  of  an  alleged 
illegal  overcharge  through  the  myriad  channels  of  distribution  to  separate  those 
consumers  who  have  been  economically  injured  from  those  who  have  not  is  a 
complicated,  time-consuming,  and  expensive  process.  The  reason  is  obvious :  the 
process  reflects  the  complexity  of  the  underlying  transactions. 

But  dispensing  with  the  requirement  of  proof  of  individual  injury  is  not  a  so- 
lution that  comports  with  fundamental  principles  of  due  process  of  law.  Funda- 
mental fairness  requires  that  a  person  accused  of  doing  something  improper  not 
be  forced  to  pay  "compensation"  for  injuries  unless  he  has  in  fact  caused  them. 
And  in  our  legal  system  causation  is  established  by  proof,  not  by  conjecture. 
There  is  nothing  unique  about  antitrust  principles  in  this  respect  and  it  is  diffi- 
cult to  see  why  "damages"  should  be  recoverable  by  consumer  classes  without 
proof  of  actual  injury  in  antitrust  cases  when  it  would  be  unthinkable  to  pro- 
vide for  such  entitlement  in  the  case  of,  for  example,  a  breach  of  a  supply  con- 
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tract  which  may  or  may  not  ultimately  have  some  effect  on  the  prices  paid  by 
consumers.  It  is  simply  no  answer  to  say  that  there  should  be  especially  intense 
deterrence  and  especially  summary  procedures  for  possible  antitrust  violations. 
Shooting  random  antitrust  defendants  or  returning  to  the  days  of  trial  by  ordeal 
might  also  result  in  greater  deterrence,  and  would  certainly  be  less  time  con- 
suming, but  our  legal  system  is  of  course  based  on  due  process  of  law.  Title  IV, 
unfortunately,  in  its  headlong  effort  to  "do  something"  for  consumers  is  insensi- 
tive to  the  means  being  chosen  to  achieve  that  end. 

The  constitutional  error  in  authorizing  lawsuits  for  the  recovery  of  damages 
for  "injuries"  that  are  not  proved  in  the  adversary  setting  is  compounded  by  the 
attempt  to  authorize  State  attorneys  general  to  bring  these  suits.  The  "standing" 
requirements  embodied  in  Article  III  of  the  Constitution  require  that  suits  may 
be  brought  only  by  persons  who  have  suffered  injury  themselves  and  who  as  a 
consequence  have  a  personal  stake  in  the  outcome  of  the  litigation.  Just  last 
spring,  in  Warth  v.  Seldin,  422  U.S.  490  (1975),  the  Supreme  Court  explained 
that,  even  though  Congress  has  some  authority  to  create  a  right  of  action  for 
persons  who  would  otherwise  be  barred  from  suing  "by  prudential  standing 
rules,  fo]  f  course,  Art.  Ill's  requirement  remains :  the  plaintiff  still  must 
allege  a  distinct  and  palpable  injury  to  himself,  even  if  it  is  an  injury  shared  by 
a  large  class  of  other  possible  litigants."  (Emphasis  added.)  Thus,  it  is  doubt- 
ful whether  Congress  can  validly  authorize  a  State  attorney  general  to  sue  for 
damages  if  neither  he  nor  the  State  can  allege  and  prove  "a  distinct  and  palp- 
able" personal  injury.  In  Warth  the  Court  also  rejected,  on  constitutional 
grounds,  the  premise  of  fluid  class  recovery  by  holding  : 

"Moreover,  in  the  circumstances  of  this  case  [which  are  comparable  to  a 
parens  patriae  suit  for  damages  to  a  class  of  consumers],  the  damage  claims 
are  not  common  to  the  entire  membership,  nor  shared  by  all  in  equal  degree. 
To  the  contrary,  whatever  injury  may  have  been  suffered,  is  peculiar  to 
the  individual  member  concerned,  and  both  the  fact  and  extent  of  injury 
vouUl  require  individualized  proof.'''  (Emphasis  added.) 
Section  4C(c)  (1)  of  Title  IV  would  run  afoul  of  this  express  holding  by  pur- 
porting to  dispense  with  what  the  Court  in  Warth  said  cannot  be  avoided,  for 
that  section  purports  to  allow  "damages"  to  be  "proved  and  assessed  in  the 
aggregate  .  .  .  without  separately  proving  the  fact  or  amount  of  individual 
injury  or  damage  to  such  natural  persons."  (p.  57,  1.  23  through  p.  58,  1.  2),  This 
Committee  can  scarcely  counterance  such  a  transparently  unconstitutional  device. 
By  disregarding  the  constitutionally-mandated  law  of  standing  and  by  dis- 
regarding the  dictates  of  due  process  of  law.  Title  IV  would  create  massive 
liabilities  on  a  scale  analogous  to  the  overkill  discussed  in  the  bad  check  hypo- 
thetical above.  To  be  sure,  such  a  remedy  might  well  add  additional  deterrence 
against  those  who  would  willfully  violate  the  antitrust  laws.  However,  as  to 
those  whose  violations  were  not  willful,  the  damage  provisions,  which  cannot  be 
justified  in  the  name  of  consumer  compensation,  would  extract  a  penalty  entirely 
out  of  proportion  to  any  wrongdoing. 

This  consequence  is  particularly  egregious  for  the  vast  majority  of  business- 
men whose  conduct  is  totally  consistent  with  the  antitrust  laws.  The  courts  have 
generally  refused  to  accept  the  parens  patriae  or  "fluid  class  recovery"  concepts 
in  litigated  cases  because,  among  other  reasons,  of  a  recognition  that  the  mere 
filing  of  a  parens  patriae  complaint  will  generate  enormous  pressures  to  settle, 
a  sort  of  institutionalized  blackmail.  The  tetracycline  litigation,  discussed  above, 
illustrates  this.  That  case  involved  one  of  the  earliest  uses  of  the  concept,  before 
the  judicial  recognition  of  its  problems  had  time  to  evolve.  Once  a  parens  patriae 
complaint  is  filed,  with  possible  recoveries  reaching  the  hundreds  of  millions  of 
dollars,  how  could  a  prudent  businessman,  still  presumptively  innocent  of  any 
wrongdoing,  fail  to  reach  an  out-of-court  settlement?  The  parens  patriae  con- 
cept is,  in  short,  the  mechanism  for  systemized  injustice.  Thus,  apart  from  the 
legal  and  constitutional  issues,  it  would  be  most  unwise  for  Congress  to  give  its 
stamp  of  approval  to  this  now  discredited  device. 

Violators  of  the  antitrust  laws  need  not  retain  their  ill-gotten  gains,  and  inten- 
tional violations  need  not  go  undeterred  or  unpunished,  even  if  the  parens  patriae 
concept  is  rejected.  If  the  Committee  is  satisfied  that  large  numbers  of  antitrust 
violations  are  going  undeterred  and  that  major  corporations  are  retaining  illegal 
profits — assumptions  that  have  yet  to  be  substantiated — there  are  other  ways  to 
deal  with  those  problems.  Title  IV,  however,  is  fatally  flawed  and  cannot  legally 
or  practically  satisfy  what  its  proponents  claim  to  be  its  objectives. 

66-475—76—9 
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Supplemental  Statement  of  Philip  A.  Lacovara  on  Constitutional  Issues 
Raised  by  Proposed  "Fluid  Recovery"  Damages  Provisions  of  S.  1284     ,.., 

■  During  my  testimony  before  the  Committee  on  March  3,  197G,  I  referred  to' 
some  of  the  cases  casting  grave  doubt  on  the  constitutional  validity  of  those  pro- 
visions of  Title  IV  of  S.  1284  that  would  codify  the  judicially  discredited  "fluid 
class  recovery"  mechanism.  Those  provisions,  proposed  Sections  4C (c)(1)  and 
(2),  would  authorize  "damages"  in  any  parens  patriae  suit  brought  by  a  State 
attorney  general — as  well  as  in  any  private  antitrust  class  action  brought  on 
behalf  of  natural  persons — to  be  "proved  and  assessed  in  the  aggregate"  on  the 
basis  of  statistical  estimates  "without  separately  proving  the  fact  or  amount 
of  individual  injury  or  damage  to  such  natural  persons,"  and  would  provide  that 
the  fund  so  created  should  be  distributed  in  accordance  with  state  law  or  as  the 
district  court  may  "in  its  discretion"  authorize.  These  provisions  raise  several 
levels  of  constitutional  problems.  I  intend  merely  to  point  out  these  problems 
without  embarking  on  a  full  analysis  of  thenu 

/.  Actual  Proof  of  the  Fact  and  Amount  of  Injunj  is  Constitntionally  Required 

The  avowed  object  of  Title  I\  is  to  overrule  a  long  and  growing  line  of  cases 
holding  that  class  actions  for  alleged  injuries  to  large  numbers  of  consumers, 
whether  brought  by  State  attorneys  general  or  by  private  covmsel,  cannot  be 
maintained  under  Rule  23  of  the  Federal  Rules  of  Civil  Procedure.  Although 
many  of  the  decisions  speak  exclusively  in  terms  of  the  requirements  of  Rule  23. 
other  courts  have  frankly  rec-ognized  that  the  Advisory  Conunittee  which  drafted 
Rule  23  was  guided  by  basic  c<»ncepts  of  due  process  and  fundamental  fairness. 
Thus,  berfore  this  Committee  recommends  dispensing  with  tho.se  requirements  of 
Rule  23  which  the  courts  have  held  to  preclude  entertaining  massive  actions  for 
consumer  claims  in  litigated  cases,  the  Committee  must  consider  the  Constitu- 
tional underpinnings  of  such  requirements  as  actual  notice  to  interested  persons, 
actual  proof  of  injury,  and  the  trial  of  damage  claims  by  jury.  Respect  for  Con- 
stitutional rights  is  frequently  inconvenient,  and  often  interferes  with  what 
some  persons  would  consider  expedient.  Title  IV  rather  brazenly  disregards  these 
vital  concerns. 

A.    PROOF    OF   actual   INJURY 

The  crux  of  Title  IV  seems  to  be  the  aggregation-of-damages  provision.  One 
feature  of  this  section  would  dispense  with  the  need  to  prove  "the  fact  or  amount 
of  individual  injury  or  damage."  This  language  is  designed  to  repudiate  the 
cases  holding  that  such  proof  is  required  in  a  Rule  23  class  action  and  that  the 
need  to  have  such  issues  proved  individually  before  a  jury  (if  demanded)  renders 
massive  consumer  class  claims  "unmanageable"  within  the  meaning  of  Rule  23. 
But  the  attempt  to  wipe  out  that  requirement  of  actual  proof  by  legislative  fiat  is 
impermissible.  The  desire  to  deal  with  the  unmanageability  of  these  individually 
minute  claims  cannot  justify  an  attempt  to  abrogate  the  underlying  Constitutional 
requirtrmeuts  which  Rule  liS  codifies. 

It  is  axiomatic  in  our  legal  ^ystem  that  damages  can  be  claimed  l)y  one  per-, 
son  from  another  only  upon  adequate  proof  (a)  that  the  defendant  committed  a 
legal  wroiig;  (b)  that  the  wrong  actually  injured  the  plaintiff;  and  (c)  that  the 
plaintiff  suffered  damage  in  a  reasonably  ascertainable  amount.  Title  IV's  pro- 
vision for  recovering  alleged  damages  to  c<:nsumers  in  a  parens  patriae  action 
cannot  avoid  these  requirements.  The  Supreme  Court's  treatmeiit  of  the  "pas.s-on" 
issue  in  Hanover  i^Jioc.  Inc.  v.  Unitrd  Shoe  Machinery  Corp.,  392  U.S.  481  (19fi8), 
illustrates  the  point.  There,  an  antitrust  defendant  contended  that  the  plaintiff 
whom  the  defendant  had  allegedy  overcharged  in  renting  certain  machinery  to 
it  had  not  borne  the  financial  injury  but  had  "passed  on"  the  overcharges  to 
the  persons  who  purchased  the  goods  the  plaintiff  manufactured  with  the  ma- 
chinery. The  Court  rejected  the  defense  on  sound  economic  and  policy  g;ounds, 
holding  the  pos.sibility  of  recoupment  from  others  irrelevant.  The  Court  quoted 
(392  U.S.  at  490)  Justice.  Holmes'  opinion  in  Southern  Pacific  Co.  v.  Darncil- 
Tacnzer  Lumber  Co.,  24,5  U.S.  531,  .'33-34  (1918)  : 

"The  general  tendency  of  the  law,  in  regard  to  damages  at  least,  is  not  to 

go  beyojid  the  flr.-t  steji.  As  it  does  not  attribute  remote  cou'-equences  to  a 

defendant  so  it  holds  him  liable  if  proximately  the  plaintiff  has  suffered  a 

.loss  ....  The   [defendant]   carrier  ought  not  to  be  allowed  to  retain  his 
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illegal  profit,  niid  rive  only  oue  who  can  take  it  from  him  is  the  one  that  alone 
was  in  relation  with  him,  and  from  whom  the  carrier  took  the  sum  .  .  .  ." 
The  Conrt  in  Hanover  Shoe  explained  why  the  law  does  not  ordinarily  treat  the 
ultimate  consumer  as  the  person  injured  by  an  antitrust  violation  committed  by 
someone  in  the  manufacturing/distribution  chain  with  whom  the  consumer  did 
not  deal  directly.  Justice  White's  opinion  noted  that  the  "mere  fact  that  a  price 
rise  followed  an  unlawful  cost  increa>e"  dues  not  show  that  the  increase  was  the 
result  of  the  violation.  (392  U.S.  at  493  n.  9)  The  consumer  would  be  the  injured 
party  entitled  to  sue  for  damages  only  in  the  rare  case  where  it  was  provable 
that  an  illegal  overcharge  had  automatically  been  "passed  on"  to  him — and  if. 
there  were  several  levels  of  busin(,'.-s  activity  between  the  violator  and  the  con- 
sumer, the  plaintiff  consumer  would  have  to  prove  a  pass-on  at  each  level.  The- 
Court  thus  aptly  noted  that,  since  proving  that  the  ultimate  consumer  rather 
than  the  immediate  purchaser  was  the  injured  party  '"would  require  a  convincing 
showing  of  virtually  uuascerrainable  figures,  the  task  would  normally  prove 
insurmountable."  392  U.S.  at  -193. 

Unavoidaltle  but  impossibly  sptculative  requirements  of  actual  proof  were  also 
recognized  in  JJanaii  v.  titandurd  Oil  Co.,  405  U.S.  2ol  (1972),  where  the 
Supreme  Court  refused  to  recognize  a  State's  claim  to  sue  as  parens  patriae  to 
recover  damages  to  it's  "general  economy"  allegedly  occasioned  by  an  antitrust 
violation.  Justice  Marshall's  opinion  for  the  Court  pointed  out,  among  other 
things :  "The  lower  courts  have  been  virtually  unanimous  in  concluding  that 
Congress  did  not  intend  the  antitrut  laws  to  provide  a  remedy  for  all  injuries  that 
might  conceivably  be  traced  to  an  antitrust  violation."  40.^  U.S.  at  263  n.  14. 
The  Court  also  held  that,  in  authorizing  treble  damage  suits  by  a  person  '"injured 
in  his  business  or  property",  15  U.S.C.  §  15.  Congress  was  referring  "to  com- 
mercial interests  or  enterprises''.  405  U.S.  at  264.  This  focus  reflects  the  almost 
imptmderable  difliculties  of  establishing  v.hetlier  consumers  are  injured  in  any 
amount  and  what  that  amount  could  conceivably  be.  Congress  cannot  validly 

S\veep  away  these  practical  problems  of  proof  of  injury  in  antitrust  cases or 

any  other  case.^; — by  simply  declaring  such  proof  unnecessarv.  See,  e.g ,  Leary  v 
United  Slatex,  .395  U.S.  6.  29-36  ( 1969). 

Title  IV  would  stand  on  its  head  these  settled  principles  by  jumping  down  to 
the  consumer  level  and  substituting  surmise  and  speculation,  on  a  class-wide 
basis,  for  proof  of  actual  individual  injury.  Such  a  facile  device  cannot  be  sus- 
tained. Depending  on  the  myriad  ways  in  which  a  particular  product  reaches  a 
particular  consumer,  he  may  or  may  not  have  absorbed  some  or  all  of  an  illegal 
overcharge  collected  by  the  manufacturer  of  that  product — or,  even  more  re- 
motely, of  some  component  of  it.  That  must  be  a  matter  of  proof  on  an  individual 
basis,  and  if  a  jury  trial  is  demanded,  the  fact  and  amount  of  injury  must  be 
made  the  subject  of  a  jury's  consideration.  Otherwise,  there  is  a  real  danger 
that  duplicative  damages  will  be  assessed :  on  the  basis  of  actual  proof  of  injury 
by  a  commercial  purchaser  and  on  the  basis  of  estimates  and  aggregation  at  the 
consumer  level.  It  was  for  this  reason,  in  part,  that  Justice  Marshall — certainly 
no  foe  of  efforts  to  assure  justice  for  the  wronged — stated  flatly  in  his  opinion  for 
the  Court  in  Hanaii: 

"Parens  patriae  actions  ma.v.  in  theory,  be  related  to  class  actions,  but 

the  latter  are  definitely  preferable  in  the  antitrust  area.  Rule  23  provides 

specific  rules  for  determining  the  appropriate  plantiff  class,  establishes  who 

is  bound  })V  the  action,  and  effectively  prevents  duplicative  recoveries.''  405 

U.S.  at2e6.'' 

In  this  connection,  the  Committee  must  also  consider  the   Supreme  Court's 

holdings  in  ^yarth  v.  Seidin,  422  U.S.  490  (1975).  which  had  been  brought  as  ai 

class  action  by  individuals  claiming  to  represent  others  similarly  situated  and  b.T- 

associations    claiming    to    represent    their    members.    Beyond    injunctive    relief 

(which  was  refused),  the  plaintiffs  sought  damages.  The  Court's  analysis  ua 


1  Pro'^ononts  of  tko  "aETirrpaation  of  lianiacrps"  dpvifp  point  to  otsps  like  Piarl'^'i'  v.  T^Kf^ 
Radio  PiciurcK.  Inc..  .327  U.S.  2.")]  (in4fi>.  and  Sitory  Parclimeni  Co.  v.  Pntnson  Parrhment 
Paper  Co.,  2S2  T^.S.  .'S.o.i  (19:51 ).  to  si'pport  its  v.-ilitlity.  Those  r-nsps  furiii."!!  no  suclr 
support,  in  those  cases,  individual  pliintiffs  who  were  directly  injured  by  the  antitrust 
violaMons  of  the  defe'idan+s  (with  whom  they  dealt),  established  both  the  fact  of  iniurv 
anfl  the  amount  of  damatre.  All  the  cases,  fairly  read.  surP<^i"t^  is  the  unquestioned  pronosition 
that,  once  actual  personal  iniury  is  proved,  the  plaintiffs  burden  to  show  the  amount  of 
damatres  can  be  met  if  daniajres  are  shown  with  rea.sonnble  reliability.  The  cases  say 
nothing  abtiut   agfrregatinjr  claims  and  disticnsin.u;  with   the  need  for  indivicTual'  proof:. 
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rejecting  the  rlamage  claim  by  a  home  builders  association  is  instructive.  After 
noting  that  it  was  not  the  plaintiff  association  that  had  allegedly  been  damaged 
but  some  of  its  individual  members,  the  Court  continued  (422  U.S.  at  515-16)  : 

"No  award  therefore  can  be  made  to  the  association  as  such.  Moreover,  in 
the  circumstances  of  this  case,  the  damages  claims  are  not  common  to  the 
entire  membership,  nor  shared  by  all  in  equal  degree.  To  the  contrary,  what- 
ever injury  may  have  been  suffered  is  peculiar  to  the  individual  member 
concerned,  and  both  the  fact  and  extent  of  injm-y  would  require  indi- 
vidualized proof.  Thus,  to  obtain  relief  in  damages,  each  member  of  Home 
Builders  who  claims  injury  as  a  result  of  respondents'  practices  must  be  a: 
party  to  the  suit.  .  .  ."  (Emphasis  added.)  ' 

In  short,  in  a  group  damage  action  where  actual  injury  to  individuals  may  or 
may  not  have  occurred,  and  if  it  occurred  it  may  have  involved  different  amounts 
of  damages,  there  is  simply  no  lawful  substitute  for  individual  proof  of  both  the 
fact  and  amount  of  injury— precisely  what  Title  IV  purports  to  disregard. 

B.    THK    "FLUID    CLASS    RECOVERY"    CONCEPT 

The  attempt  to  by-pass  these  constitutional  requirements  and  settled  policies 
ultimately  turns  on  the  "liuid  class  recovery"  device  which  Title  IV  would  adopt. 
In  essence,  the  concept  disregards  the  question  of  actual  injury  to  individual  con- 
sumers, presumes  injury  to  the  class  of  consumers  as  a  whole,  creates  liability  "in 
the  air,"  and,  in  light  of  the  practical  disinterest  of  consumers  in  tiny  pro  rata 
shares,  provides  for  the  bulk  of  the  "compensation"  recovered  to  be  applied  to 
miscellaneous  court-approved  projects  or  to  escheat  to  the  State. 

In  the  class-action  setting  this  approach  has  been  branded  as  imconstitutional, 
and  a  mere  change  in  labels  will  not  transform  it  into  an  acceptable  device.  The 
most  eloquent  statement  of  this  position  came  in  Judge  Medina's  opinion  in 
"Ei.sen  III",  £/.sew  v.  Carlisle  d  JaciiurUn,  479  F.  2d  1000  (2d  Cir.  197.S),  vacated 
on  other  grounds,  417  U.S.  156  (1974).'  Judge  Medina  firmly  rejected  the  attempt 
to  have  the  "class  as  a  whole"  treated  as  the  real  party  in  interest,  with  the 
"claims  of  the  individual  members  of  the  class  becom[ing]  of  little  consequence" 
(479F.  2datl017-lS)  : 

"Even  if  amended  Rule  2.3  could  be  read  so  as  to  permit  any  such  fantastic 
procedure,  the  courts  trould  have  to  reject  it  a.v  an  unconstitutional  violation 
of  the  requirement  of  due  process  of  law.  .  .  .  We  hold  the  "fluid  recovery" 
concept  and  practice  to  be  illegal,  inadmissible  as  a  solution  of  the  man- 
ageability  problems    of   class    actions   and   wholly    impiroper."    (Empha.'^is 
added.) 
Efforts  to  present  this  theory  elsewhere  have  met  with  similar  rebuffs  on 
the  firmest  grounds.  For  example,  Circuit  Judge  Ely,  another  judge  considered 
to  be  in  the  vanguard  of  protecting  individual  rights,  nevertheless  rejected  the 
plaintiffs  arguments  in  the  Hotel  Telephone  case  that  "the  individual  ques- 
tions arising  from  the  damage  claims    [of  an  enormous  consumer  class]   can 
be  solved  by  allowing  damages  in  the  form  of  fluid  recovery.  .  .  ."  In  re  Hotel 
Telephone  Charges,  500  F.2d  86,  89    (9th  Cir.  1974).  Distinguishing  tho.se  in- 
stances where  this  device  had  been  accepted  by  defendants  as  part  of  a  settle- 
ment  (such  as  in  the  Tetracycline  Antibiotic  Drug  Litigation),  Judge  Ely's 
opinion  stated : 

"We  agree  with  the  decision  reached  in  iEisen  v.  Carlisle  d  Jacquelin, 
479  F.2d  1005  (2d  Cir.  1973),  that  allowing  gross  damages  by  treating  un- 
substantiated claims  of  class  members  collectively  significantly  altei-s  sub- 
stantive rights  under  the  antitrust  statutes."  500  F.2d  at  90. 
In  that  opinion.  Judge  Ely  echoed  Judge  Medina's  reasoned  observation  in 
Uisen  HI  that  rhetorical  statements  "about  'disoring  sums  of  money  for  which 
a  defendant  may  be  liable',  or  the  'prophylactic'  effect  of  making  the  wrong-doer 
suffer  the  pains  of  retribution  ...  do  little  to  solve  specific  legal  problems."' 
479  F.2d  at  1013.  After  referring  to  that  language,  Judge  Ely  put  the  issue 
this  way  (500F,2dat92)  : 


2  At  the  Committee  hearing  on  March  3,  1976,  a  member  of  the  Committee's  staff 
suggested  that  the  force  of  Eiaen  III  had  been  undercut  by  the  Supreme  Court's  later 
action  vacating  the  judgment  of  the  court  of  appeals.  Significantly,  all  portions  of  the 
Supreme  Court's  treatment  of  Judge  Medina's  opinion  reflect  explicit  approval  of  his 
analysis  of  the  questions  the  Court  found  it  necessary  to  reach.  It  was  not  his  opinion 
that  was  vacated,  merely  the  formal  judgment  of  the  court  of  appeals.  This  action  was 
explained  (417  U.S.  at  179  n.  16)  as  allowing  the  Tiiaintlff  an  opportunity  to  amend  his 
complaint,  without  prejudice,  to  try  to  allege  a  smaller  class.  The  Second  Circuit  had 
ordered  dismissal  with  prejudice.  And  as  shown  below,  other  courts  have  continued  to 
treat  Judge  Medina's  opinion  as  authoritative. 
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"The  antitrust  laws  focus  on  the  compensation  of  parties  actuaUy  injured, 
presupposing  that  a  plaintiff  can  prove  that  he  was  in  fact  tn^ured  as  a 
proximate  result  of  an  antitrust  violation,  Hawaii  v    Standard  Oil  Co 
405  US    -'51   (1972).  The  fact  that  the  injured  plaintife  is  allowed  treble 
damages  does  not  change  the  basic  nature  of  the  private  antitrust  action 
as  an  action  intended  to  compensate.  When,  as  here,  there  is  no  realistic 
possibility  that  the  class  members  will  in  fact  receive  compensation    then 
monolithic   class   actions   raising   mind   boggling   manageability   problems 
should  be  rejected."  (Emphasis  added.) 
An  even  more  insistent  posture  was  adopted  by  another  panel  of  the  Mmh 
Circuit  in  the  real  estate  brokerage  commission  case,  Kline  v.  Caldwell,  Banker 
&  Co    508  F  2d  226  (9th  Cir.  1974).  In  that  massive  class-action  case,  the  Court 
noted  that  "plaintiff  must  prove  both  that  the  defeiulanfs  conduct  contravened 
section  1   [of  the  Sherman  Act]   and  that  the  plaintiffs  suffered  injury  as  a 
direct  result  of  the  illegal  conduct."  508  F.2d  at  280-31  (emphasis  in  original). 
The  Court  held  that,   because   "[plroof  of  injury   is  an   essential   substantive 
element  of  the  successful  treble  damage  action"    (598  F.2d  at  233;  emphasis 
added),  each  class-member  would  have  to  prove  to  a  jury  that  he  had  sustained 
actual  iujurv  resulting  from  a  particular  defendant's  violation.  Judge  Duniway  s 
concurring  opinion  expressed  alarm  at  the  practical  consequences  of  entertain- 
ing the  "judicial  juggernaut"  that  plaintiffs  and  their  counsel  sought  to  create 
there.  508  F.2d  at  236.  He  insisted  that  it  would  be  necessary  for  "each  such 
'plaintiff'  "  in  the  alleged  class  of  400,000  to  prove  actual  injury  and  the  amount 
of /i/s  damages.  He  explained  (i&i(?.)  : 

"It  is  inconceivable  to  me  that  such  a  case  can  ever  he  tried,  unless  the 

court  is  willing  to  deprive  each  defendant  of  his  undoubted  right  to  have 

his  claimed  liability  proved,  not  by  presumptions  or  assumptions,  but  by 

facts,  with  the  burden  of  proof  upon  the  plaintiff  or  plaintiffs,  and  to  offer 

evidence  in  his  defense.  The  same  applies,  if  he  is  found  liable,  to  proof  of 

the  damage  of  each  'plaintiff':'  (Emphasis  added. ) 

These   decisions  follow  the   Ninth   Circuit's   refusal   to   entertain   a   parens 

patriae  suit  bv  the  State  attorney  general  in  California  v,  Frito-Lay,  Inc..  474 

F.2d  774  (9th  Cir.  1973),  cert,  denied,  412  U.S.  908  (1973).  There  the  court  held 

the  device  unauthorized  by  law,  and  criticized  the  parens  patriae  mechanism  on 

grounds  equally  applicable  to  the  pending  legislation :  "To  a  greater  or  lesser 

degree  these  [parens  patriae]  theories  attempt  to  utilize  class  action  principles 

without  the  class  action  safeguards  so  carefully  worked  out  by  the  drafters." 

474  F.2d  at  777  n.  11    (emphasis  added).  Although  the  court  commended  the 

problem  of  consumer  protection  to  the  attention  of  Congress,  it  was  careful 

not  to  endorse  the  parens  patriae  in  balanced  safeguards.^  Later  opinions  of  the 

Ninth  Circuit,  as  we  have  seen,  make  clear  that  statutory  codification  of  the 

parens  pat7-iae/iiuk\  class  recovery  concept  is  not  the  kind  of  solution  to  the 

problem  that  the  court  would  or  could  approve. 

And  other  courts  as  well  have  rebuffed  the  parens  patriae/^nid  recovery  con- 
cept. In  Pfizer  v.  Lord,  522  F.2d  612  (8th  Cir.  1975),  the  Eighth  Circuit  ordered 
dismissal  of  a  parens  patriae  case  brought  under  the  antitrust  laws  by  foreign 
governments  on  behalf  of  their  citizens.  It  noted  that  a  "strong  preference  for 
class  actions  over  parens  patriae  has  been  repeatedly  expressed"  by  the  courts 
and  that  this  preference  is  based  on  the  "safeguards"  built  into  Rule  23  to  insure 
the  basic  fairness  which  the  parens  patriae  device  circumvent.  522  F.2d  at  618. 
Recently,  the  District  Court  for  the  District  of  South  Carolina,  in  a  lengthy 
and  careful  opinion,  continued  the  trend  of  judicial  repudiation  of  "fluid  class 
recovery"  which  Title  IV  would  trv  to  overrule.   See   Windham  v.  American 

Brands,  Inc..  — F.  Supp.  (D.S.C.  1975)    (CCH  Trade  Cns.  •:  m.  5.30). 

The  court  there  refused  to  tolerate  the  "  'fluid  recovery'  theory  of  damages" 
that  had  been  used  in  the  settlement  of  the  Tetracycline  Antibiotic  Drug  Litiga- 
tion, noting  that  that  approach  "has  been  rejected  by  subsequent  opinions,  the 
reasoning  of  which  this  Court  adopt.s"  (quoting  Eisen  Ill's  language)  (p.  67, 
.345).  The  court  stated  in  no  uncertain  terms  that  liability  and  damage  must  be 
proved  individually,  holding:  "Aside  from  proof  of  liability,  determining  the 
amount  of  damages  and  a  proper  distribution  thereof  wouUl  result  in  an  unfair 
trial  if  a  fluid  recovery  approach  tce7-e  utilised.  .  .  ."  (p.  67,  346). 


"  Spp  474  p.2fl  nt  776  n.  9.  sayin?  of  the  parev.9  pntrwe  device  indistincn'shfihle  from 
that  pronosed  in  Title  IV  :  "No  matter  how  it  is  iRheled,  a  basic  problem  still  exists.  The 
class  action  safeguards  of  Fed.  R.  Civ.  P.  23  are  absent." 
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The  overwhelming  weight  of  judicial  authority,  therefore,  rejects  the  parens 
jHitriae/Qukl  recovery  mechanism  embodied  in  Title  IV  of  S.  1284  as  an  unfair 
and  unconstitutional  expedient  whose  defects  cannot  be  cured  by  inclusion  in  a 
statute. 

C.    ACTUAL    NOTICE 

rinally,  the  premise  of  Title  IV  is  that  there  ought  to  be  a  remedy  for  con- 
sumers injured  by  antitrust  violations.  No  one  questions  the  basic  principle  that 
the  legal  rights  to  be  asserted  by  a  State  attorney  general  are  those  belonging 
'^to  consumers.  It  has  long  been  settled  that  a  person  whose  interests  are  being 
'litigated  in  a  proceeding  to  which  he  is  not  a  named  party  is  constitutionally 
■  entitled  to  notice  of  that  fact  and  the  concomitant  opportunity  to  decide  for 
.himself  whether  lie  wants  his  claim  pressed  at  all,  in  that  suit  or  elsewhere.  Rule 
23,  as  interpreted  by  the  Supreme  Court  in  Eiscn  v.  Carlisle  &  Jacquclin,  417 
U.S.  15G  (1074),  requires  individual  notice  to  all  reasonably  identifiable  class 
members.  Proposed  Section  4C(b)  (1)  of  Title  IV,  however,  would  instead  direct 
that  notice  of  a  parens  patriae  action  be  given  "by  publication"  unless  the  court 
iinds  that  such  notice  would  be  "manifestly  anijust  as  to  any  person  or  persons". 
;Such  a  procedural  short-cut  is  at  odds  with  the  due-process  requirements  under- 
girding  both  Rule  23  and  Eisen. 

la  Eiscn,  the  Supreme  Court  expressly  noted  that  Rule  23's  provisions  requir- 
ing actual  notice  if  at  all  possible  v/ere  intended  by  the  draftsmen  ".  .  .  'to  fulfill 
i-equirements  of  due  process  to  which  the  class  action  procedure  is  of  course 
subject'  .  .  ."  417  U.S.  at  173.  The  Court  then  noted:  "The  [Advisory]  Com- 
mittee explicated  its  incorporation  of  due  process  standards  by  citation  to  MuUane 
v.  Central  Hanover  Bank  d:  Trust  Co.,  339  U.S.  300  (1950),  and  like  cases."  417 
U.S.  at  174.  In  Eisen  the  Court  described  Mullane  as  holding  "that  publication 
Jiotice  could  not  satisfy  due  process  where  the  names  and  addresses  of  the  ben- 
•eficiaries  [the  interested  persons]  were  known."  Ihld.  The  Court  also  noted  its 
iipplication  of  this  same  principle  in  Sehroeder  v.  City  of  New  York,  381  U.S. 
2i).s  (1962),  where  it  held  that  due  process  "required  rejection  of  notice  by 
publication  where  the  name  and  address  of  the  attected  person  were  available." 
Ibid. 

Tlius,  Title  IV's  effort  to  treat  Eisen  as  simply  involving  a  matter  of  interpre- 
tation of  Rule  23  and  to  make  notice  by  publication  presumptively  sufficient  for 
parens  patriae  actions  disregards  the  undeniable  fact  that  Rule  23's  provisions 
in  tins  regard  reflect  a  constitutional  imperative  which  Congress  should  not  be 
induced  to  try  to  flout. 

//.  A  State  Attorney  General  May  Lack  Constitutional  Standing  to  Sue 

A  basic  requirement  of  the  Constitutional  plan  for  federal  courts  under 
Article  III  is  that  these  courts  can  only  entertain  "cases  or  controversies".  This 
limitation  has  been  construed  by  the  Supreme  Court  as  having  a  variety  of  mani- 
festations, one  of  which  is  the  requirement  that  a  plaintiff  invoking  the  jurisdic- 
tion of  the  courts  to  allege  that  tke  defendant  has  done  something  improper  and 
to  seek  some  redress  must  establish  his  "standing"  to  do  so.  The  Supi-eme  Court's 
most  recent  major  expression  on  tliis  \Mnnt  came  in  Wartlt  v.  Srldin.  422  U.S.  490 
(197-")).  While  acknowledging  that  Congress  has  some  authority  to  lift  certain 
court-imposed  "prudential"  harriers  to  st:inding.  tlie  Court  enipliasizcd  that  Con- 
gress does  not  have  a  completely  free  hand  in  authorizing  prospective  litigants 
to  represent  and  assert  the  rights  of  others  (422  U.S.  at  501)  : 

".  .  .  Congress   may   grant  an   express   right   of  action   to  persons  who 
otherwise  would  he  barred  by  prudential  standing  rules.  Of  course,  Art.  Ill's 
requirement  remains:  the  plaintiff  still  must  allege  a  distinct  and  palpable 
injury  to  hi))isclf,  even  if  it  is  an  injurv  shared  by  a  large  class  of  other 
possible  litigants. \B.(7.,  United  States  v.  SCRAP,  412  U.S.  669  (1973)."  (Em- 
phasis added.) 
In  th-it  case,  the  Court  denied  a  variety  of  plaintiffs,  including  various  trade 
associations,  public  interest  groups,  and  individuals  the  standing  to  maintain 
actions  for  dfimages  or  for  injunctive  relief,  under  the  federal  civil  rights  laws 
and  various  Constitutional  amendments,  challenging  a  municipality's  restrictive 
zoning  practices.  The  Court  held  that  none  of  the  plaintiffs  was  able  to  allege 
find  prove  a  direct  and  palpable  prrsnnal  injury  from  the  .-illegedly  illegal  con- 
duct.   Since   these   principles   are    founded   upon    the   Constitutional   limits   on 
federal  judicial  power,  it  would  seem  plain  that  a  State  official  could  not  validly 
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be  authorized  to  go  into  a  federal  court  to  recover  "damages"  allegedly  incurred 
liy  others  unless  he  satisfies  the  constitutional  requirement,  codified  in  Rule  23, 
that  lie  must  be  a  member  of  the  class  he  seelvs  to  represent.*  Otherwise,  no  mat- 
ter how  worthy  the  goal,  the  parens  patriae  device  is  simply  not  one  the 
Constitution  allows. 

coNcxrsiox 

This  Committee  certainly  has  an  obligation  to  oversee  the  strict  enforcement 
of  the  antitrust  laws.  But  it  has  an  even  higher  duty  to  insure  that  any  mecha- 
nisms intended  to  promote  antitrust  enforcement  comport  with  overriding  inter- 
ests of  Constitutional  fairness.  While  the  objectives  of  Title  IV  may  seem 
reasonable,  the  means  chosen  are  simply  at  odds  with  Constitutional  due  process. 

Senator  Hruska.  Xow,  then.  Mr.  Handler,  we  have  not  scheduled 
Yoiir  testimony,  pai'ticularly.  We  have  a  little  more  time  and  if  you 
will  excuse  me,  I  will  have  to  go  on  to  other  matters  and  Senator 
Burdick  will  undertake  the  chair  the  rest  of  the  hearing  this  morning. 

Mr.  Handler.  Did  I  hear  you  correctly  that  I  was  not  scheduled  to 
appear? 

Senator  Hruska.  The  list  of  witnesses  that  I  have  here  docs  not 
include  your  name. 

Mr.  Handler.  But,  Senator,  I  think  this  is  quite  outrageous. 

Senator  Hruska.  Oh,  you  are  going  to  be  heard. 

]Mr.  Handler.  Senator,  I  was  called  on  the  telephone;  I  have  been 
in  bed  for  2  days;  I  came  at  the  risk  of  my  health.  I  was  told  that  I 
would  be  given  adequate  time  to  cover  the  entire  bill  and  to  my  great 
sui'prise,  I  am  now  told  that  I  am  not  scheduled  as  a  witness. 

I  have  asked  Mr.  Chumbris  through  Mr.  Boyden  Gray,  that  I  be 
put  on  after  Congressman  Wiggins.  Mr.  Chmnbris,  you  did  not  have 
mv  name  ? 

"Mr.  Chumbris.  Mr.  Handler,  during  the  course  of  the  executive  ses- 
sions of  markup,  and  we  have  already  had  three,  it  was  discussed  by 
some  of  the  members  of  the  Judiciary  Conunittee  as  to  the  number  of 
additional  days  of  hearings  to  be  permitted,  and  one  of  the  sugges- 
tions was  that  due  to  the  many  requests  to  testify,  that  there  be  a  limi- 
tation placed  upon  the  types" of  witnesses  that  should  be  heard.  And 
on  that  basis,  at  the  suggestion  of  the  committee,  there  were  invited 
those  people  who  had  requested  and  who  had  not  appeared  before  the 
subcommittee  in  our  previous  hearings  in  jNIay  and  June  1975. 

The  witnesses  were  listed  as  you  see  on  the  witness  list.  However,  as 
Senator  Hruska  stated,  you  are  here  and  we  will  be  glad  to  hear  your 
testimony  this  morning. 

Mr.  Handler.  There  seems  to  have  been  a  regrettable  foulup.  jNIr. 
Bovden  Gray  of  Wilmer  Cutler  called  my  office  at  least  a  half-dozen 
tin'ies;  yesterday  and  the  day  before.  And  he  stated  that  I  was  to  be  a 
witness  todav  and  that  you,"  Mr.  Chumbris,  had  said  that  it  would  be 
impossible  for  me  to  go'on  before  ]Mr.  Lacovara,  even  though  I  asked 
that  this  be  done  as  a  matter  of  courtesy,  because  I  was  lying  in  bed 
for  2  solid  days.  First  of  all,  let  the  record  be  clear  that  I  did  not  ask 
to  come  here :  Iwas  asked  to  come. 

AVell,  I  will  proceed  with  my  statement. 

Senator  Hruska.  Well,  as  Mr.  Chumbris  has  said,  the  limitations  of 
time  are  not  of  our  making  and  so,  that  is  one  factor.  The  other  factor 


"Of  course  -where  the  State  hns  Uself  suffered  its  own  direct  in.iury.  its  Attorney  General 
mav  have  standing  to  sue  as  a  representative  of  a  class  of  ichich  the  State  is  a  tiiember. 
That,  however,  is  likely  to  be  the  exceptional  case,  and  is  already  permissible  under 
Rule  2.3. 


130 

is  you  have  testified  quite  voluminously,  but  if  you  have  any  new  ma- 
terial on  that,  I  am  sure  that  Senator  Burdick  will  listen  carefully 
and  preside  during  the  hearing. 

Senator  Burdick  [presiding].  At  this  point  I  think  it  should  be 
understood  the  hearing  will  come  to  an  end  at  11 :30.  If  you  will  pace 
yourself  accordingly. 

Mr.  Handler.  Senator,  I  understand  and  I  should  not  have  tres- 
passed upon  the  time  of  the  committee,  if  anyone  had  the  politeness 
to  advise  me  of  what  the  situation  was.  I  was  asked  to  come  here. 

Senator  Burdick.  I  know  nothing  about  the  arrangements. 

STATEMENT  OF  MILTON  HANDLER,  PROFESSOR  OF  LAW  EMERITUS, 

NEW  YORK,  N.Y. 

Mr.  Handler.  May  it  please  the  committee,  I  have  a  lengthy  state- 
ment. I  had  been  led  to  believe  that  the  committee  wanted  me  to  cover 
the  bill  in  its  entirety  and  point  out  those  features  which  cried  out  for 
correction. 

[Wliereupon,  Senator  Burdick  left  the  hearing  room  temporarily.] 

Mr.  Chumbris.  Senator  Burdick  is  on  the  telephone.  I  just  want  to 
clarify  the  last  point  you  made.  You  were  absolutely  right  when  you 
said  that  you  got  the  telephone  calls  from  the  office  that  you  men- 
tioned. But  I  had  to  tell  the  person  who  called  you  that  the  instructions 
that  I  had  received  from  the  committee  was  that  these  were  the  persons 
who  were  to  be  invited.  The  person  who  called  you,  talked  to  you  a 
second  time,  and  it  was  finally  agreed  that  if  you  desired  to  come,  we 
would  make  room  for  you,  which  is  what  we  did.  But  I  just  wanted  to 
make  my  point  clear.  I  am  just  a  counsel  for  the  committee  and  I  have 
to  take  my  instructions  from  the  Senate  Judiciary  Committee  and  its 
Antitrust  Subcommittee. 

Mr.  Handler.  INIr.  Chumbris,  while  we  are  waiting  for  the  Senator 
to  return,  I  would  like  the  record  to  indicate,  because  I  do  not  know 
who  is  at  fault  here,  that  I  got  a  telephone  call  from  Boyden  Gray 
last  Thursday  asking  whether  I  would  be  willing  to  testify.  I  assumed 
that  he  was  acting  in  collaboration  with  the  committee  in  arranging 
testimony.  I  dropped  everything;  worked  on  Thursday,  Friday,  and 
Saturday  to  prepare  a  statement.  On  Monday  and  Tuseday  I  was  im- 
mobilized with  a  slipped  disc  and  in  great  pain,  and  the  doctor  advised 
me  not  to  come  here  today. 

Therefore,  we  cleared  with  INIr.  Boyden  Gray  at  least  six  telephone 
calls  yesterday  because  I  wanted  to  know  if  I  came  down  here  by  spe- 
cial arrangements  could  I  go  on  the  first  thing  in  the  morning  and  then 
return  to  my  bed.  He  called  and  said,  no ;  that  Congressman  Wiggins 
would  be  first  and  Mr.  Lacovara  would  be  second  and  that  I  would  be 
third.  He  suggested  that  I  would  be  on  around  10  :30.  I  never  would 
have  come  here  if  I  had  had  the  facts  correctly  reported  to  me. 

Senator,  now  that  you  are  back,  may  I  make  the  following 
observation  ? 

Senator  Burdick.  Very  well. 

Mr.  Handler.  I  did  not  come  down  here  to  repeat,  like  a  broken 
phonograph  record,  the  testimony  that  I  have  previously  presented  to 
this  committee.  I  did,  however,  want  to  put  this  bill  in  proper  perspec- 
tive, pointing  out  what  improvements  had  been  made  since  the  hearing 
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and  call  the  attention  to  various  provisions  of  the  bill  which  demand 
legislative  correction. 

I  was  verv  pleased,  as  the  result  of  my  correspondence  with  Senator 
Bayh,  that  section  704  had  been  eliminated.  I  was  also  pleased  that  the 
nolo  contendere  provisions  of  the  bill,  to  which  I  had  addressed  my 
objections  and  mv  testimony  in  June,  have  likewise  been  withdrawn. 

i  have  been  informed,  primarily  through  the  press,  that  the  commit- 
tee has  in  contemplation  a  revision  of  title  V,  the  premerger  notifica- 
tion sections  of  the  bill.  In  the  early  part  of  my  prepared  statement,  I 
indicate  the  principles  that  1  believe  should  be  followed  in  the  markup 
in  the  revision  of  that  title.  I  shall  not  take  the  time  to  read  that  part 
of  my  statement. 

I  have  examined  very  carefully  the  changes  that  have  been  made 
in  the  declaration  of  policy.  It  is  my  considered  judgment  that  the 
changes  are  purely  cosmetic  and  they  do  not  go  to  the  root  of  the 
problem. 

I  am  particularly  concerned  and  troubled  by  the  concluding  words 
of  section  102-A  of  title  I,  and  I  invite  your  attention  to  the  wording 
of  that  section,  appearing  at  page  36  of  the  committee  print.  That 
section  states  as  one  of  the  policies  of  Congress,  the  prevention  and 
elimination  of  oligopoly  power  in  the  economy.  Nowhere  in  the  bill 
is  oligopoly  or  oligopoly  power  defined.  The  term  is  used  in  economic 
literature  as  accordionli'ke,  capable  of  both  expansion  and  contraction. 
Economists  think  of  loose,  tight,  and  moderate  oligopoly.  Economic 
power  is  measurable  only  in  terms  of  a  relevant  market.  Market  defini- 
tion is  still  one  of  the  thorniest  prol^lems  in  antitrust.  The  degree  of 
power  that  can  properly  be  denominated  as  oligopoly  power  is  not 
specified  in  the  bill. 

So,  I  ask,  is  it  the  intent  of  this  committee  to  outlaw  any  business 
that  can  be  said  to  possess  oligopoly  power?  Is  it  equating  bigness 
with  illegality  ?  Is  it  its  intent  to  leave  at  large  the  definition  of  such 
power  by  the'  enforcement  authorities  and  the  courts  without  provid- 
ing them  with  any  guidance  ?  Will  it  be  the  duty  of  the  Justice  Depart- 
ment and  the  Commission  to  proceed  against  every  so-called  oligopoly 
and  seek  to  have  it  shorn  of  its  economic  power?  Does  this  make  most 
of  our  major  corporations  fair  game  for  such  attacks  by  public  and 
private  parties  including  parens  patriae  suits  ?  Ought  a  matter  of  such 
immense  moment  to  the  country,  be  left  in  a  state  of  uncertainty?  If 
this  section  has  no  legal  significance,  why  muddy  the  waters  and  invite 
unnecessary  controversy?  If  it  is  intended  to  have  any  legal  signifi- 
cance, the  committee  owes  it  to  the  Xation  to  tell  it,  clearl}-  and 
unambiguously,  what  is  that  significance. 

The  committee,  doubtless,  will  bear  in  mind  that  in  this  conu*-ry,  we 
have  one-newspaper,  two-newspaper,  three-newspaper  towns.  "\Ye  have 
towns  and  cities  with  two  or  three  department  stores.  Under  anybody's 
definition,  two  or  three  constitutes  oligopoly.  Is  it  the  intention  of  this 
committee  to  have  suits  brought  against  those  companies  that  consti- 
tute two  or  three  in  any  particular  industry?  If  it  is,  I  think  this 
should  be  clarified.  If  it  is  not,  likewise,  the  statute  should  be  clarified. 

Now,  I  turn  to  and  skip  in  my  statement  from  an  elaborate  presenta- 
tion with  some  novel  ideas  on  how  the  consumer  may  be  protected  with- 
out running  afoul  of  the  sacred  traditions  of  our  country  and  of  our 
law  and  consonant  with  constitutional  requirement.  But  I  would  like 
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to  run  over  a  series  of  provisions  which  trouble  me.  I  invite  the  Senator 
to  look  at  section  701(c),  which  amends  section  6  of  the  Sherman  Act. 

The  essence  of  this  amendment  is  that  every  piece  of  property  em- 
braced by  any  unlawful  contract,  combination,  or  conspiracy  is  to  be 
forfeited  to  the  Government.  Such  condeimiation  is  mandatory  and 
not  discretionary  with  the  courts.  This  means,  for  example,  where  a 
merger  is  challenged  under  the  Sherman  Act,  the  properties  of  buyer 
and  seller  are  forfeited,  if  the  acquisition  is  declared  unlawful.  In 
price-fixing  cases,  the  product  whose  prices  are  conspiratorially  rigged, 
be  they  electrical  equipment,  plumbing  fixtures,  steel,  sugar,  or  other 
commodities,  become  the  property  of  the  United  States  after  judgment 
of  the  legality  is  entered.  In  a  case  such  as  the  United  Shoe  Machmery^ 
all  machines  subject  to  the  unlawful  leases  would  likewise  be  forfeited. 

I  could  go  on  ad  infinitum.  I  can  only  ask  whether  the  members  of 
this  committee  seriously  intend  to  impose  such  a  penalty  on  American 
business  whenever  the  Sherman  Act  is  infringed.  Has  the  committee 
given  consideration  to  the  fact  that  in  cases  involving  the  same  degree 
of  culpability,  one  defendant  may  have  $100,000  of  property  con- 
demned where  another  would  be  faced  with  the  forfeiture  of  billions 
of  dollars  ?  So  far  as  I  have  been  able  to  determine,  the  prior  hearings 
failed  to  indicate  the  whys  and  wherefores  for  this  radical  change. 
What  proof  has  there  been  for  any  need  for  the  amendment  ?  Who  is 
sponsoring  it?  Has  the  Department  of  Justice,  which  would  be  re- 
sponsible for  bringing  condemnation  suits  under  section  701(c),  re- 
quested that  Congress  confer  such  power  and  impose  such  responsi- 
bility upon  it? 

Section  703 — I  will  ask  the  Senator  to  turn  to  that.  That  section 
provides  that  a  party's  complaint  may  be  dismissed  or  its  answer 
stricken  if  it  or  any  person  of  privity  with  it  fails  to  furnish  discovery 
on  the  oround  that  the  law  of  a  foreign  country  where  the  evidence  is 
located  prohibits  compliance  of  the  discovery  order.  Can  you  imagine 
the  consternation  of  this  country  were  any  foreign  country  to  enact 
reciprocal  legislation,  which  would  compel  an  American  to  violate 
our  laws  in  order  that  his  pleadings  not  be  automatically  stricken  and 
judgment  entered  against  him  by  a  foreign  country.  This  is  a  problem 
that  has  been  handled  extremely  well  on  a  pragmatic  basis  by  our 
Federal  courts  without  creating  any  international  incidents  or  compli- 
cating the  conduct  of  our  foreign  relations. 

There  is  very  little  meaningful  testimony  in  the  legislative  hearings 
on  the  need,  purpose,  or  effect  of  this  proposal.  It  was  specifically  con- 
demned by  Assistant  Attorney  General  Kauper.  I  urge  the  committee 
to  find  out  who  sponsored  this  section  and  what  are  the  reasons  Con- 
gress is  being  asked  to  enact  it ;  what  need  has  been  demonstrated  for 
any  change  in  the  law ;  what  showing  has  been  made  that  the  existing 
law  has  not  worked  out  satisfactorily  to  the  interest  of  all  concerned. 

I  now  turn  to  section  603(c),  which  provides  that  any  antitrust 
plaintiff  may  have  access  to  the  grand  jury  documents  and  transcripts 
in  any  completed  proceeding  instituted  by  the  United  States.  Both  this 
section  and  the  forfeiture  section  to  which  I  have  previously  averted, 
are  brand  new.  They  appear  in  the  committee  print  for  the  first  time. 
There  is  not  a  syllable  of  evidence  in  support  of  either  measure,  and 
it  seems  to  me  it  is  incumbent  upon  the  committee  to  let  the  public 


133 

know  who  is  behind  these  changes  and  why.  Manifestly,  the  purpose 
of  this  provision  is  to  facilitate  the  prosecution  of  treble  damage  suits. 
The  price  the  Nation  is  called  upon  to  pay  for  easing  the  burden  of 
such  plaintiffs  is  the  abandonment  of  the  secrecy  of  grand  jury  pro- 
ceedings—Secrecy that  heretofore  has  been  zealously  safeguarded  by 
the  courts,  and  which  can  be  pierced  only  under  special  and  exigent 
circumstance.  I  strongly  urge  that  the  views  of  the  Attorney  General 
of  the  United  States,  the  States'  attorneys  general,  the  district  at- 
torneys. Federal  and  State,  who  are  concerned  with  the  enforcement 
of  the  criminal  law  be  invited  so  that  you  get  the  benefit  of  their  judg- 
ment as  to  what  will  be  the  consequences  in  the  enforcement  of  anti- 
trust by  shattering  the  secrecy  that  heretofore  has  enshrouded  the 
activities  of  the  grand  jury,  t  will  tell  Your  Honors  this,  without 
qualification,  as  one  who  has  spend  50  years  in  teaching  and  in  litigat- 
ing antitrust,  as  one  who  has  maintained  the  largest  suits  in  the  Federal 
courts  in  behalf  of  plaintiffs,  this  section  is  totally  unnecessary  and  is 
not  required  by  any  antitrust  attorney  who  has  skill,  experience,  and 
knowledge.  Those,  in  my  opinion,  who  want  section  603  are  confessing 
to  their  own  ineptitude  and  indulance. 

Section  701  (b)  expands  the  jurisdictional  ambit  of  sections  2,  3,  and 
7  of  the  Clayton  Act.  There  is  all  the  difi'erence  in  the  world  between  a 
like  amendment  expanding  the  jurisdiction  of  the  Federal  Trade  Com- 
mission and  saddling  the  Department  of  Justice  with  the  responsibility 
of  proceeding  against  local  mergers  and  price  discriminations  which 
are  not  in  interstate  commerce  and  have  only  an  effect  on  interstate 
commerce.  My  proposition  is  that  if  the  State  attorneys  general  want 
something  to  do,  why  don't  they  enforce  their  laws  against  these  local 
violations,  and  not  add  a  heavy  burden  to  the  Federal  authorities  to 
enforce  what  really  should  be  State  law,  Avhile  in  this  topsy-turvy 
^•orld  of  ours  the  State  attorneys  general  get  into  the  act  to  enforce 
Federal  law. 

I  have  some  remarks  about  a  neAv  section  that  was  added  m  thef 
committee  print  which  abandons  the  traditional  adversary  systein  of 
justice  in  this  country  in  antitrust  cases  by  turning  over  the  proof  of 
violation  or  the  disproof  to  the  judge,  who  is  to  appoint  experts, 
special  masters,  and  other  personnel,  who  will  assemble  evidence  and 
who  will  testify. 

It  makes  a  shambles  of  the  trial  of  an  antitrust  case.  Here,  again, 
we  do  not  know  who  has  sponsored  this  provision,  why,  what  are 
the  reasons,  what  are  the  facts ;  does  this  come  from  any  experienced 
antitrust  practitioner,  or  is  it  the  product  of  some  theoretical  mmd 
uncontaminated  by  any  practical  experience  ? 

I  come  to  my  conclusion.  I  would  like  permission  not  only  to  have 
in  the  record  iny  remarks,  which  relate  to  parens  patriae  in  depth, 
but  also  the  manuscript  of  an  article  to  be  shortly  published  in  the 
Yale  Law  Journal  where  we  deal  with  this  entire  problem  of  parens 
patriae  proceedings.  And  I  would  like  to  hand  up  a  half  dozen  copies 
for  that  purpose. 

Senator  Bukdick.  Without  objection,  your  full  statement  vrill  be 
made  part  of  the  record  and  the  brief  article  will  be  received  for  the 
file. 

[The  prepared  statement  and  attachment  follow.  Testimony 
resumes  on  p.  107.]  .',.".', 
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Prepared  Statement  of  Miltox  HA^"DLEK 

Since  I  testified  on  S.  1284  before  the  Subcommittee  on  Antitrust  and  Monopoly 
on  June  3,  1975,  substantial  changes  liave  been  made  in  that  bill,  both  in  the 
Committee  Print  and  in  the  recent  mark-up.  I  have  had  some  problems  with  the 
new  matter  added  to  the  original  measure  in  the  Committee  Print  as  to  which 
there  had  been  no  hearings.  Some  of  tlie  revisions  in  tlie  mark-up,  however,  have 
considerably  improved  the  bill.  I  salute  Senator  Bayh,  the  principal  proponent 
of  §  704,  for  abandoning  the  far-reaching  redefinition  of  the  attempt  to  monopolize 
offense  in  Section  2  of  tlie  Sherman  Act.  Once  he  was  apprised  of  the  fact  that 
the  Supreme  Court  and  all  of  tlie  Circuits,  save  one,  required  proof  of  a  relevant 
market  and  of  a  dangerous  probability  of  success  in  monopolizing  the  commerce 
in  such  market,  and  tliat  this  overwhelming  weiglit  of  authority  was  supported 
by  the  virtual  unanimous  view  of  the  leading  antitrust  scholars  of  the  country, 
he  demonstrated  the  high  order  of  statesmanship  which  characterizes  his  .service 
in  the  Senate  by  agreeing  to  the  elimination  of  §  704  from  the  pending  bill.  I  am 
also  pleased  that  the  nolo  contendere  amendments  in  Title  VI  have  likewise  been 
withdrawn  as  I  urged  at  the  very  outset  of  my  June  1975  testimony. 

According  to  the  press,  it  would  appear  that  major  revisions  are  in  contempla- 
tion witli  regard  to  tlie  pre-merger  notification  and  stay  amendments  in  Title  V. 
Manifestly,  no  valid  ol).je('tion  can  be  taken  to  a  reiiuirement  that  the  Govern- 
ment be  notified  before  a  merger  or  cori^orate  accjuisitiou  occurs.  Wliat  is  wrong 
is  to  endow  governmental  officials  with  virtually  unlimited  discretion  to  halt  or 
delay  a  proposed  merger  to  the  point  that  it  is  aborted  by  the  mere  passage  of 
time  without  regard  to  the  merits.  We  must  bear  in  mind  that  mergers  are  neither 
all  good  nor  all  bad.  Some  enrich,  fortify  and  enhance  the  vigor  of  competition ; 
others  devitalize  competition  or  create  industrial  structures  inimical  to  the 
maintenance  of  effective  competition.  The  lawfulness  of  an  acquisition  depends 
on  the  facts  of  each  case.  There  is  no  shortcut  that  can  dispense  with  a  thorough 
and  comprehensive  inciuiry  into  the  relevant  facts  if  our  merger  law  is  to  serve 
the  public  interest  and  have  any  semblance  of  fairness.  The  enforcement  au- 
thorities should  be  given  a  short  period  of  time  after  receiving  notice  of  a  pro- 
posed merger  to  determine  whether  or  not  the.y  intend  to  challenge  it.  They 
should  not  be  permitted  to  delay  the  transaction  by  repeated  requests  for  addi- 
tional time.  They  should  not  be  in  the  position  to  prevent  the  merger  by  their 
own  action  or  inaction  or  on  their  own  //;.s'"  dixit  that  the  public  interest  requires 
the  prevention  of  the  merger.  If  they  have  reason  to  believe  that  the  merger 
violates  the  law,  they  should  proceed  in  the  courts  by  seeking  a  preliminary 
injunction. 

A  restraining  order  ought  not  to  be  issued  as  a  matter  of  course  nor  should 
the  burden  of  proof  be  shifted  to  the  defendants  as  prf)posed  in  the  amendments 
offered  by  Senators  Hart  and  Scott.  This  inversion  runs  counter  to  the  traditions 
of  equity  procedure  and  violates  every  precept  of  fairness.  The  granting  of  a 
restraining  order  or  the  issuance  of  an  injunction  should  be  governed  by  the 
standards  for  preliminary  relief  which  courts  of  equity  normally  apply.  If  these 
standards  cannot  be  satisfied  by  the  Government,  it  is  unjust  to  prevent  the 
merger.  After  all,  the  Government  can  institute  suit,  as  it  usually  does,  after  the 
merger  takes  place.  To  suggest  that  the  courts  are  powerless  to  decree  effective 
relief  if  the  acquisition  is  found  unlawful  after  trial  is  to  ignore  twenty-five 
years  of  experience  in  the  administration  of  the  Celler-Kefauver  Act.  If  there 
were  time.  I  could  satisfactorily  explain  the  in.stances  refei-red  to  by  Senator 
Hart  in  the  memorandum  accompanying  his  amendments  to  Title  V.  If  the 
Committee  took  the  time  to  examine  the  facts  in  those  cases  it  would  conclude 
that  no  court  would  have  granted  a  preliminary  injunction  in  any  of  them  at  the 
time  they  were  litigated.  In  no  other  branch  of  the  law  with  which  I  am  familiar 
is  a  restraining  order  issued  automatically  by  a  judge  without  regard  to  the 
needs  of  the  plaintiff,  the  balancing  of  the  equities,  and  tlie  circumstances  of  the 
case.  In  no  other  area  of  the  law  is  the  defendant  put  in  a  position  where  he  will 
be  restrained  by  a  preliminary  injunction  unless  he  can  satisfy  the  judge  that  he 
ought  not  to  be  enjoined.  ISIergers  are  hardly  so  universally  evil  in  their  conse- 
quences as  to  reverse  the  ordinary  order  of  events  and  compel  the  defendants  to 
prove  their  innocence. 

The  Judiciary  Committee  should  not  put  its  stamp  of  approval  of  a  procedure 
which,  in  my  opinion,  is  alien  to  the  American  system  of  justice  and  the  rule  of 
law.  Only  in  Alice  in  Wonderland  do  we  proceed  with  verdict  first  and  trial  after- 
wards?. Let  other  systems  require  defendants  to  prove  that  they  are  not  in  viola- 
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tion  of  law;  let  us  stay  with  the  kind  of  legal  system  which  is  intergal  to  a 
political  democracy  particularly  in  a  year  in  which  we  are  celebrating  the 
inception  of  our  own  democracy. 

I  am  informed  that  changes  are  being  made  in  Title  I,  Tlie  Declaration  of 
Policy.  The  latest  BNA  reports  that  the  declaration  is  being  eliminated,  but 
that  seemingly  is  in  error.  A  distinction  must  be  drawn  between  a  declaration 
of  the  goals  and  purposes  of  a  proposed  enactment  and  statutory  affirmations 
of  fact.  Reasonable  men  can  differ,  and  generally  do,  about  the  objectives  of  any 
piece  of  legislation.  The  fact  that  there  is  a  difference  of  opinion,  therefore,  is 
no  reason  why  the  purposes  of  the  legislation  should  not  be  made  explicit.  How- 
ever, where  the  declaration  consists  of  findings  of  facts,  the  very  integrity  of 
the  legislative  process  demands  that  the  facts  be  correctly  stated.  I  don't  believe 
anyone  will  disagree  with  these  propositions. 

Title  I  has  aroused  considerable  controversy  because  the  facts  concerning  the 
relationship  of  concentration  and  antitrust  to  unemployment,  inflation,  ineffi- 
ciency, underutilizatioji  of  economic  capacity,  reduction  of  exports  and  adverse 
effect  on  the  balance  of  payments  are  conflicting  and  highly  uncertain.  There  is 
no  general  consensus  supporting  the  assertions  contained  in  the  Declaration  as 
originally  drafted.  As  one  who  has  spent  a  lifetime  studying  these  problems, 
I  would  say  that  in  my  view  the  weight  of  the  evidence  is  against  the  factual 
recitals  of  the  Declaration.  The  revisions  proposed  in  the  Hart-Scott  amendments 
do  not  go  to  the  heart  of  the  problem.  "With  all  respect,  I  regard  the  changes  as 
essentially  cosmetic.  The  revised  Declaration  is  no  less  objectionable  than  the 
original. 

I  am  particularly  troubled  by  the  concluding  words  of  Section  102(a)  of 
Title  I.  That  section  states  as  one  of  the  policies  of  Congress  the  prevention  and 
elimination  of  oligopoly  power  in  the  economy.  Nowhere  in  the  bill  is  oligopoly 
or  oligopoly  power  defined.  The  term  as  used  in  economic  literature  is  accordion- 
like, capable  of  both  expansion  and  contraction.  Economists  speak  of  loose,  tight 
and  moderate  oligopolies.  Economic  iwwer  is  measiirable  only  in  terms  of  a 
relevant  market.  Market  definition  is  still  one  of  the  thorniest  problems  in 
antitrust.  The  degree  of  power  that  can  properly  be  denominated  as  o'igopoly 
power  is  not  specified  in  the  bill.  So  I  ask — is  it  the  intent  of  this  Committee  to 
outlaw  any  business  that  can  be  said  to  possess  oligopoly  power?  Is  it  equating 
bigness  with  illegality?  Is  it  its  intent  to  leave  at  large  the  definition  of  such 
power  by  the  enforcement  authorities  and  the  courts  without  providing  them 
with  any  guidance?  Will  it  be  the  duty  of  the  Justice  Department  and  the  Com- 
mission to  proceed  against  every  so-called  oligopoly  and  seek  to  have  it  shorn 
of  its  economic  power?  Does  this  make  most  of  our  major  corporations  fair  game 
for  such  attacks  by  public  and  private  parties  including  parous  patriae  suits? 
Ought  a  matter  of  such  immense  moment  to  the  country  be  left  in  a  .state  of 
uncertainty  ? 

I  strongly  recommend  that  the  Declaration  be  omitted.  If  it  has  no  legal 
significance,  why  muddy  the  waters  and  incite  unnecessary  controversy?  If  it  is 
intended  to  have  any  legal  significance,  the  Committee  owes  it  to  the  nation  to  tell 
it,  clearly  and  imambiguously.  what  is  that  significance. 

The  Committee  is  to  be  commended  for  eliminating  from  Title  IV  the  provision 
authorizing  parens  patriae  suits  for  the  recovery  of  damages  to  the  general 
economy  of  any  of  the  states  or  political  subdivisions  thereof.  I  addressed  myself 
to  the  objections  to  this  type  of  parens  patriae  suit  in  my  previous  testimony  and 
am  pleased  with  this  revision.  I  believe  that  it  is  vital  that  Section  405  be  like- 
wise eliminated  in  its  entirety.^  The  partal  change  that  is  proposed  in  the  amend- 
ments before  the  Committee  does  not  go  to  the  root  of  the  problem.  The  retro- 
active application  of  Title  IV  would  be  gro.ssly  unfair,  would  have  a  serious 
judicial  impact  and  would  add  a  further  element  of  doubt  as  to  the  Title's  con- 
stitutionality under  the  due  process  clause.  It  is  not  enough  to  strike  the  words 
relating  to  class  actions  and  parens  patriae  suits  pending  on  the  date  of  enact- 
ment. The  same  reasons  that  led  to  that  change  apply  with  even  greater  force 
to  the  remaining  part  of  the  section  which  would  give  retroactive  application 
of  Title  IV  to  ca.ses  that  are  refiled  or  to  cases  in  which  the  cause  of  action 
accrued  before  the  date  of  enactment. 


^  "Sec.  40.'i.  This  title  shall  apply  to  all  civil  actions  filed  under  the  antitrust  laws,  in 
■which  a  person  representing  a  class  of  natural  persons  or  a  State  is  plaintiff,  that  are 
pending  on  the  date  of  enactment  of  this  title  or  that  are  hereafter  filed  or  refiled,  including 
those  in  ■which  the  cause  of  action  accrued  before  the  date  of  enactment  of  this  title." 
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What  this  section  means  is  that  cases  in  which  parens  patriae  suits  were  dis- 
missed or  consumer  classes  denied  under  Rule  23  can  be  refiled.  Since  Title  IV 
makes  substantial  substantive  changes  in  the  law,  its  retroactive  application 
would  violate  settled  principles  of  due  process.  What  is  more,  to  change  the  rules 
of  the  game  in  mid-stream  runs  counter  to  everything  we  hold  sacred  in  our 
.system  of  law. 

I  propose  today  to  deal  primarily  with  Title  IV.  I  should  like  to  emphasize 
^hat  the  disagreement  between  the  sponsors  of  this  title  and  those  like  myself 
who  are  in  opposition  relates  not  to  the  ends  sought  to  be  achieved  but  rather 
;to  the  means  selected  to  attain  those  ends. 

No  one  challenges  the  desirability  of  effectively  safeguarding  the  consumer 
'interest.  Most  certainly  I  would  not  adopt  an  anti-consumer  stance  since  my 
earliest  work  in  the  law,  going  back  to  a  period  almost  fifty  years  ago,  was  in 
lecturing,  writing  and  drafting  legislation  concerning  the  protection  of  the  con- 
sumer. The  issue,  as  I  see  it,  is  how  best  to  protect  consumers  from  injury  di- 
rectly traceable  to  violations  of  the  antitrust  laws  without  adopting  measures 
thatare  likely  to  be  counterproductive  and  create  side  effects  more  harmful  than 
the  mischief  we  are  trying  to  correct. 

I  trust  that  the  sponsors  of  Title  IV  will  not  be  offended  when  I  suggest  that 
they  may  be  proceeding  on  a  series  of  misconceptions  that  can  result  in  the 
frustration  of  the  hopes  they  are  placing  on  parens  patriae  suits  as  a  panacea 
for  consumer  injuries. 

I  had  occasion  recently  together  with  one  of  my  partners,  Michael  D.  Blech- 
nuin.  to  examine  the  34i  civil  and  criminal  antitrust  actions  instituted  by  the 
Justice  Department  during  the  past  five  years,  in  an  effort  to  determine  the 
extent  to  which  the  antitrust  violations  challenged  in  those  suits  had  had  any 
impact  on  consumers.  The  results  of  our  study  will  eventually  be  published  in 
one  of  the  major  law-  reviews.  Because  we  felt  that  our  analysis  should  be  avail- 
alile  to  the  members  of  Congress  before  they  register  their  votes  on  the  Rodino 
bill.  I  circulated  a  draft  of  our  study  among  all  the  members  of  the  House  of 
Representatives.  I  would  appreciate  it  if  our  text  could  be  included  in  the 
record  as  part  of  my  remarks.  I  have  a  sufficient  number  of  copies  with  me  for 
tlK>m  to  be  circulated  among  the  members  of  the  Committee  and  their  staffs. 

Only  a  handful  of  cases  involved  price-fixing  at  the  retail  level  which  would 
directly  affect  the  prices  paid  by  consumers.  Except  for  one  of  these  cases,  the 
suits  bordered  on  the  trivial,  dealing,  for  example,  with  local  price-fixing  con- 
spiracies in  two  cities  with  regard  to  retail  liquor  sales.  Some  of  the  cases  had 
to  do  with  local  price-fixing  conspiracies  in  tlie  sale  of  cigarettes  and  soft  drinks 
from  vending  machines.  Two  charged  local  price-fixing  conspiracies  of  shoes 
and  women's  clothing,  again  limited  to  two  cities.  Four  involved  the  fixing  of 
charges  for  automobile  repair  work  and  one  concerned  price-fixing  on  assembled 
tour  packages  for  travelers. 

The  largest  sinsle  category  of  retail  price-fixing  charged  by  the  Government 
related  to  fee  schedules  and  codes  of  ethics  adopted  by  various  professional  as- 
sociations and  real  estate  boards.  No  less  than  1.")  of  these  suits  have  been  brought 
"against  groups  of  lawyers,  architects,  engineers,  accountants,  anesthesiologists, 
veterinarians  and  real  estate  brokers. 

The  fee  schedule  cases  provide  a  dramatic  example  of  the  potential  dangers  of 
parens  patriae  and  fluid  class  suits  in  circumstances  where  the  equities  fail  to 
match  the  preconceived  notions  of  the  proponents  of  these  procedural  devices. 
ilere  we  are  generally  dealing  with  small  individual  businessmen  and  practi- 
tioners not  giant  corporations.  We  are  likewise  not  dealing  with  hardened  price- 
fixers -'in  many  cases  the  legality  of  the  codes  of  ethics  and  fee  schedules  in 
question  was  g'enerallv  presumed  to  be  lawful  even  by  lawyers  until  the  Su- 
preme Court  ruled  otherwise  just  last  term.  Finally,  it  is  highly  unlikely  that 
any  of  these  groups  of  defendants  have  amassed  collective  "pots  of  gold"'  by 
gouging  consumers  :  to  the  contrary,  as  one  court  noted  in  approving  the  settlement 
of  a  class  action  against  certain  realtors  in  Alabama  that  provided  for  no  damage 
recovery  at  all.  in  each  and  every  case  where  real  estate  brokerage  fee  sched- 
ules have  been  enjoined,  the  effect  has  been  to  increase  rather  than  loiver  rates. 
Nevertheless,  real  estate  brokers  in  particular  have  recently  been  subjected 
to  a  number  of  class  suits  asserting  a.stronomical  treble  damage  claims  which 
are  particulary  shocking  in  light  of  the  smallness  of  the  businesses  involved  in 
Kline  V.  CaMwell  Banker  &  Co.  (197^2  TRxVDE  CASES  11  75.436  (9th  Cir. 
1974),  for  example,  the  representatives  of  the  alleged  plaintiffs'  class  sought 
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to  recover  $750,000,000  against  some  2,000  Los  Angeles  realtors  (the  vast  ma- 
ior  ty  of  them  being  individuals  in  business  for  and  by  themselves)  based  upon 
tl^e  claimS  use  of  a  rec^ommended  fee  schedule  in  some  400,000  sales  of  resl- 

^^wSle^thrproponents  of  the  parens  patriae  bills  may  have  in  mind  their  appli- 
cation to  cases  of  hard  core  antitrust  violation  by  defendants  that  have  unjustly 
enriched  themselves  at  the  public  expense,  there  is  nothing  in  the  proposed 
le<-islation  that  so  limits  State  suits  or  indeed  even  permits  judicial  control 
to'' avoid  the  very  real  danger  of  inequity— a  danger  which  is  apparent,  not  in 
some  hypothetical  situation,  but  in  the  kinds  of  cases  that  the  Justice  Depart- 
ment and  private  plaintiffs'  bar  are  bringing  right  now. 

Congressman  Rodiuo,  in  a  statement  submitted  to  the  Rules  Committee,  ex- 
pre'J^ed  the  hope  that  the  danger  of  imposing  unconscionable  liability  on  innocent 
businessmen  for  conduct  reasonably  thought  to  be  lawful  would  be  avoided  by 
the  provision  in  the  bill  limiting  the  availability  of  the  parens  patriae  remedy  to 
violations  of  Sections  1  and  2  of  the  Sherman  Act.  According  to  the  Congress- 
man's statement— and  I  quote,  "There  are,  in  fact,  few  if  any  areas  of  bu.siness 
activity  where  the  application  of  Sections  1  and  2  of  the  Sherman  Act  is  not 
clearlv' delineated  by  past  decisions." 

Untortunatelv,  this  just  isn't  the  case.  The  Los  Angeles  realtor  suit  I  have 
just  referred  to  was,  in  fact,  predicated  on  Section  1  of  the  Sherman  Act,  the 
defendants'  adherence  to  their  association's  fee  schedule  having  been  attacked 
as  an  alleged  conspiracy  in  restraint  of  trade.  The  Topco  decision,  in  which 
cooperative  efforts  by  small  grocers  to  compete  with  the  larger  chains  were 
struck  down  because  they  imported  an  alleged  assignment  of  exclusive  territories 
was,  again,  a  Section  1  case.  Indeed,  when,  for  some  25  years  I  reviewed  in 
annual  lectures  to  the  New  York  City  Bar  each  year's  grist  of  antitrust  opinions, 
I  was  constantly  surprised  by  the  Supreme  Court's  extension  of  Sections  1  and  2 
of  the  Sherman  Act  to  new  areas  of  business  conduct — extensions  of  the  law 
wliich  I  surmise  must  have  been  at  least  equally  surprising  to  the  businessmen 
directly  affected.  Indeed,  since  it  is  difficult  to  imagine  many  Clayton  Act  viola- 
tions tiiat  could  not  also  be  attacked  under  Sections  1  and  2  of  the  Sherman  Act, 
this  supposed  limitation  in  the  bill  is  in  fact  an  almost  totally  meaningless  "safe- 
guard". Thus,  Title  IV  and  the  companion  Rodino  bill  as  presently  drafted  are 
not  limited  to  suits  against  the  malefactors  of  great  wealth  based  on  hard  core 
violations  of  undeniable  illegality.  Based  on  the  cases  brought  by  the  Govern- 
ment having  a  maximum  impact  on  consumers,  they  open  the  doors  wide  for 
the  assertion  of  claims  of  astronomical  proportions  against  small  business  and 
professional  people  for  conduct  whose  legality  very  few  questioned  until  recently. 
Does  this  Committee  really  want  the  doors  so  opened  against  so  many  of  your 
constitutents? 

The  bulk  of  the  price-fixing  cases  brought  by  the  Government  are  concerned 
with  conspiracies  occurring  in  areas  of  the  economy  far  removed  from  the 
consumer  with  the  result  that  the  price-fixed  item  is  generally  a  miniscule  element 
of  the  product  or  service  that  the  consumer  purchases.  For  example,  many  of 
these  suits  have  involved  items  such  as  plumbing  fixtures,  gypsum  wall  board  and 
plaster,  gas  vent  pipe,  plastic  pipe  fittings,  concrete  and  concrete  block,  toilet 
seats  and  overhead  garage  doors  which  consumers  typically  acquire  only  as 
component  parts  of  new  or  used  homes.  Similarly,  the  Department  has  charged 
price-fixing  conspiracies  affecting  zipper  sliders,  which  consumers  ultimately 
acquire  as  a  minute  feature  of  the  articles  of  clothing  they  purchase,  and  also 
with  respect  to  the  paper  labels  placed  on  bottles,  cans  and  containers  in  which 
consumer  products  are  marketed. 

Even  further  removed  from  the  consumers  are  the  conspiracies  charged  by 
the  Government  affecting  diamond  grit  used  for  industrial  grinding,  chromite 
sand  used  to  make  molds  for  steel  ingots,  nylon  netting  used  for  shrimp  and 
salmon  fishing,  and  chemicals  used  to  make  plastics  and  herbicides,  all  of  which 
have  only  the  most  speculative  connection  with  goods  or  services  actually  sold  to 
consumers. 

Outside  the  price-fixing  area  we  encounter  litigations  involving  tie-ins  at  th"^ 
manufacturing  level  as,  for  example,  the  case  where  a  defendant  is  charged  with 
only  allowing  its  grain  elevator  in  a  given  port  to  be  ui'ed  if  the  shipping  com- 
panies also  used  its  stevedoring  services  in  unloading  their  grain.  Twent.v  Gov- 
pi'nment  suits  involved  territorial  divisions,  again  at  the.  production  level,  siich 
as;  for  example,  among  producers  of  lithium  or  publishei's  of  books.  Similarly, 
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there  have  been  19  Government  actions  charging  defendants  with  monopolization, 
primarily  at  the  manufacturing  level.  An  example  is  the  charge  against  the  major 
networks  with  monopolizing  prime  time  T.V.  entertainment  programs.  Interest- 
ingly, in  many  instances  the  Department's  Section  2  cases  claimed  that  the  de- 
fendants achieved  monopoly  through  predatory  pricing  whose  immediate  effect 
would  be  beneficial  rather  than  adverse  to  consumers,  liowever  harmful  the  im- 
pairment to  competition  that  may  eventually  result  over  the  long  run.  Another 
category  of  cases  has  been  conspiracies  by  purchasers  to  buy  at  prices  lower  than 
those  charged  by  the  sellers.  In  the  vast  majority  of  these  antitrust  offenses,  it 
is  going  to  be  highly  luilikely,  if  not  impossible,  for  consumers  to  make  out 
compensable  claims. 

Against  this  background,  to  see  what  the  actual  effects  of  the  parens  patriae 
provisions  of  the  bill  are  going  to  be,  let  us  take  the  case  cited  in  the  House 
Committee  Report  of  a  hypothetical  antitrust  violation  resulting  in  alleged  over- 
charges of  ?50  million  and  claimed  to  affect  50  million  consumers,  so  that  each 
consumer  has  an  asserted  claim  of  one  dollar.  Based  on  our  study  of  the  Govern- 
ment's civil  and  criminal  antitrust  suits  over  the  last  five  years,  it  is  virtually 
certain  that  in  any  case  even  approaching  this  magnitude,  consumers  are  likely 
to  have  acquired  the  price-fixed  item  only  at  the  end  of  a  long  chain  of  distribu- 
tion, after  the  item  has  been  incorporated  into  something  else  as  well  as  having 
been  bought  and  sold  in  a  multiplicity  of  intervening,  competitive  markets.  Thus, 
aside  from  legal  imi>ediments,  it  is  going  to  be  virtually  impossible  as  a  matter 
of  economic  and  practical  fact  for  consumers  to  prove  injury.  To  take  a  typical 
example,  how  is  a  customer  who  purchased  a  $30,000  house  ever  going  to  prove 
he  would  have  paid  $29,999  if  the  plastic  piiJe,  wall  board,  gas  vent  pipe,  plumb- 
ing fixtures  or  garage  door  in  that  house  had  originally  been  sold  by  the  manu- 
facturer to  a  wholesaler  for  one  dollar  less?  How  is  he  going  to  prove,  first, 
that  the  price  charged  by  the  wholesaler  to  a  subcontractor  in  an  untainted, 
fully  competitive  market  was  artificially  inflated  by  .$1  rather  than  being  deter- 
mined by  the  forces  of  supply  and  demand,  and  then  establish  that  the  same 
was  true  with  respect  to  the  subsequent  sales  made  by  the  subcontractor,  the 
contractor  or  builder  and  any  prior  owners  there  may  have  been  of  the  house 
itself?  How  is  the  consumer  going  to  prove  that,  if  there  was  an  overcharge,  it 
was  he  who  paid  it,  rather  than  any  of  the  equally  innocent  purchasers  at  prior 
levels  in  the  chain  of  distribution,  all  of  whom — based  on  past  experience — are 
likely  to  be  pressing  claims  in  competition  with  one  another  based  on  the  same 
alleged  injury. 

It  is  perfectly  obvious  that,  however  profitable  this  kind  of  litigation  may  be 
to  the  lawyers  involved,  no  consumer  is  going  to  derive  any  meaningful  benefit. 
What  is  more,  there  is  nothing  in  the  pending  bill  that  would  or  (within  the 
limits  of  the  Constitution)  could  circumvent  theste  problems.  If  a  single  consumer 
can't  trace  a  $1  overcharge  through  the  chain  of  distribution  to  himself,  the 
task  becomes  no  easier  when  multiplied  by  50  million.  There  is  no  statistical  or 
sampling  method  which  can  overcome  the  insuperable  difficulty  of  proving  that 
a  $30,000  house  would  have  cost  a  dollar  less  but  for  a  price-fixing  conspiracy 
affecting  one  of  its  innumerable  component  materials  or  accessories.  There  is 
no  "estimating  technique"  by  which  a  damage  claim  can  be  expropriated  from 
a  person  higher  in  the  chain  of  distribution  who  really  did  pay  an  overcharge  for 
a  material  or  part,  but  then  sold  his  own  product  or  service  at  the  same  price 
he  would  have  obtained  in  any  event  under  the  prevailing  economic  conditions. 
In  short,  there  is  no  magical,  legislative  solution  to  the  problem  of  the  consumer 
who  does  not  have  a  viable,  provable  claim :  50  million  times  zero  is  still  zero. 

It  is  likewise  clear  that  an  attempt  to  circumvent  the  need  to  prove  injury 
by  basing  damage  recoveries  on  pure  guesswork  would  constitute  an  uncon- 
stitutional deprivation  of  property  without  due  process  of  law.  Indeed.  Judge 
Medina  found  that  the  fluid  recovery  device  proposed  in  the  Eisen  case  violated 
precisely  that  constitutional  safeguard  of  due  process  which,  of  course,  is  equally 
applicable  to  legislative  as  well  as  judicial  law-making. 

Congressman  Rodino  states  unequivocally,  and  I  quote :  "There  is  nothing  in 
this  bill  that  would  change  substantive  antitrust  law  or  the  requirement  that 
damages  be  proved  under  established  legal  standards.  The  State  would  not  be 
able  to  collect  a  penny  under  the  bill's  procedures  unless  it  proves  (1)  that  there 
was  an  antitrust  violation,  (2)  that  the  violation  caused  injury  to  consumers 
and  (3)  the  amount  of  the  resulting  damages  to  consumers.  The  bill  would  let 
consumers  (through  their  State  Attorney  General)  prove  their  damages  collec- 
tively, but  they  would  still  have  to  prove  actual  damages." 
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I  accept  Congressman  Rodino  at  his  word.  Neither  the  parens  patriae  nor  class 
action  remedies,  thus,  are  to  be  available  unless  the  violation  has  caused  injury 
to  consumers.  I  take  it,  therefore,  that  in  those  of  the  recent  suits  where  the 
result  of  the  litigation  was  to  increase  prices  to  the  consumer,  there  could  be  no 
recovery,  since  there  has  been  no  damage,  regardless  of  whether  the  suit  is 
brought  by  the  consumer  individually  or  collectively  through  pare?is  patriae  or 
consumer  class  actions.  Where  there  are  three  to  five  stages  between  the  level 
at  which  the  violation  occurs  and  the  consumer  purchase,  we  run  into  very  diffi- 
cult legal  questions  as  to  whether  the  consumer  has  any  right  of  action  at  all 
and  if  he  does  how  his  claim  is  to  be  reconciled  with  and  balanced  against  the 
conflicting  claims  of  the  intermediaries  in  the  production  and  distribution  chain 
between  the  stage  at  which  the  violation  occurs  and  the  stage  at  which  the  con- 
sumer makes  his  purchase.  According  to  Congressman  Rodino,  if  he  has  no 
damage,  the  parens  patriae  remedy  is  inapplicable.  If  the  cases  brought  within 
the  past  five  years  are  any  criterion,  parens  patriae  will,  and  properly  so,  pro- 
vide no  remedy. 

All  this  does  not,  of  course,  mean  that  there  is  nothing  that  can  be  done  to 
enforce  the  antitrust  laws  in  the  consumer  interest.  What  it  does  mean,  however, 
is  that  a  putative  consumer  remedy  which  is  based  upon  the  false  assumption 
that  consumers  are  generally  going  to  have  compensable  damage  claims  in  anti- 
trust cases  is  predestined  to  create  disappointed  expectations  and  frustrations 
on  the  part  of  the  very  people  that  the  legislation  is  supposed  to  benefit.  To  be 
meaningful,  a  consumer  remedy  must  take  the  economic  facts  of  life  into  account 
and  be  designed  accordingly  to  be  workable  in  the  real  world  of  antitrust. 

I  have  several  suggestions  for  the  Committee  as  to  possible  alternatives  for 
accomplishing  by  far  more  effective  means  the  laudable  goals  of  the  present, 
pending  legislation. 

First,  I  think  we  have  to  realize  that  our  first  priority — which  is  susceptible 
of  realization — ought  to  be  that  of  providing  effective  antitrust  enforcement 
aimed  at  stopping  those  violations  which  are  most  likely  to  cause  serious  injury 
to  consumers  and  the  nation  generally.  That  this  is  not  necessarily  the  kind  of 
enforcement  that  exists  today  is  suggested  by  the  fact  that,  as  I  have  noted,  very 
few  Government  prosecutions  involve  violations  that  affect  consumers  directly, 
and  those  that  do^such  as  the  real  estate  broker  and  professional  fee  schedule 
cases — are  as  often  as  not  followed  by  increases  rather  than  a  lowering  of  con- 
sumer prices.  All  too  often  the  Justice  Department  proceeds  as  though  its  pri- 
mary function  were  to  expand  the  technical,  legal  scope  of  antitrust  to  the 
maximum  possible  limit,  concentrating  on  novel  areas  of  application  without 
apparent  consideration  of  the  economic  consequences  or  the  likelihood  that  less 
exotic  but  possibly  more  prevalent  and  harmful  practices — such  as  price-fixing — 
present  greater  dangers  to  the  public  welfare.  This  approach  is  reflected  iiiter 
alia  in  the  Government's  merger  cases,  which  have  tended  to  involve  smaller 
and  smaller  companies  and  increasingly  attenuated  theories  as  to  the  impair- 
ment of  potential  competition — which  have  moved,  in  other  words,  into  precisely 
those  areas  where  the  economic  effects  of  a  Government  lawsuit  are  most 
uncertain. 

The  problem  we  face  in  this  regard  to  perhaps  epitomized  by  the  Topco  case  I 
referred  to  earlier.  There,  although  the  program  which  the  small  grocers  pursued 
through  their  cooperative  necessarily  involved  the  assignment  of  exclusive  ter- 
ritories, they  made  out  an  impressive  case  that  the  net  effect  was  to  permit  them 
to  vie  for  business  with  the  larger  supermarket  chains  and  thus  bring  more, 
rather  than  less  competition  to  consumers.  The  Supreme  Court,  in  striking  down 
the  defendant's  horizontal  territorial  allocations  as  illegal  per  se,  stressed  the 
point  that  it  would  go  beyond  the  judicial  function  and  competence  to  weigh  the 
defendants'  claims  of  enhanced  inter-brand  competition  against  the  fact  of 
decreased  intra-brand  competition.  Assuming  that  this  is  so,  shouldn't  there  be  at 
least  someone  to  make  a  determination  as  to  whether  a  Government  victory  is 
going  to  be  good  for  consumers,  competition  and  the  nation  generally?  And  if  the 
courts  are  not  going  to  do  that  job,  then  shouldn't  at  least  the  Government  itself 
make  such  a  determination  in  a  controlled,  principled  manner  calculated  to 
ensure  reasoned  consideration  of  all  pertinent  public  interest  considerations? 

In  sum,  the  effectiveness  of  antitrust  enforcement  in  the  consumer  interest 
needs  to  be  improved  in  a  number  of  areas.  For  one  thing,  the  Justice  Depart- 
ment's efforts  should  be  channelled  toward  bringing  those  suits  likely  to  have 
the  most  significant  economic  effect  in  terms  of  promoting  the  proper  functioning 
of  the  competitive  system.  This  might  be  achieved,  inter  alia,  by  requiring  the 
Department,  like  other  federal  agencies,  to  issue  reasoned  statements  explaining 
66-475—76 — 10 
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its  major  policy  decisions,  such  as  its  decisions  to  bring  lawsuits  of  various 
types,  setting  fortli  in  such  cases  the  extent  and  nature  of  the  impact  on  the 
•economy  which  a  Government  victory  is  expected  to  have. 

A  second  goal  to  which  Justice  Department  enforcement  efforts  should  be 
guidetl  is  the  protection  of  the  consumer  as  such.  Tlaus,  the  detection  and  prosecu- 
tion of  violations  that  directly  affect  consumers  should  be  encouraged  and,  to  the 
extent  necessary,  funds  should  be  especially  appropriated  for  that  purpose.  In 
■addition,  the  U.S.  Attorneys  in  the  various  judicial  districts  should  be  authorized 
to  maintain  continuous  grand  jury  investigations  of  price-lixing  and  other  serious 
antitrust  violations  which  have  the  most  demonstrable  direct  ad  adverse  effects 
on  the  consuming  public,  and  the  present  activitiese  of  the  Antitrust  Division  in 
monitoring  prices  in  various  key  areas  of  the  economy  should  be  further  ex- 
panded as  an  important  early  warning  system  for  price-fixing  and  like  violations. 

The  enforcement  policies  of  the  Antitrust  Division  should  also  reflect  the  fact 
that  in  cases  where  the  numbers  of  persons  injured  are  so  large  and  the  amounts 
of  individual  damage  are  so  small  that  private  suits  are  unlikely  to  be  maintained 
{e.g.,  the  hypothetical  case  cited  in  the  House  Report  of  50  million  persons  each 
with  a  $1  claim),  it  is  the  Government  that  consumers  must  necessarily  depend 
upon  to  protect  their  interests.  Since  there  is  no  feasible  way  in  which  these 
small  recoveries,  after  absorption  of  administration  costs,  will  have  any  mean- 
ingful benefit  to  consumers,  rather  than  to  provide  windfalls  to  the  states,  we 
should  concentrate  on  preventing  consumer  injury  through  vigilant  and  effective 
antitrust  enforcement,  especially  suits  for  injunctive  relief. 

In  order  to  ensure  that  the  consumer  interest  is  adequately  reflected  in  Justice 
Department  policy  making,  several  possible  devices  come  to  mind.  One  is  to 
api^oint  advisors  to  both  the  Department  of  .Justice  and  the  Federal  Trade  Com- 
mission who  are  specially  qualified  to  point  out  ai'eas  of  consumer  interest  and  to 
influence  the  choice  of  cases  to  be  brought  so  as  to  maximize  benefits  to  con- 
sumers. Another  possibility  is  to  require  the  Department  to  prepare  a  consumer 
impact  statement  setting  forth  an  analysis  of  the  likely  economic  impact  on 
consumers  of  the  Department's  enforcement  efforts. 

Similarly,  in  those  cases  where  treble  damages  might  provide  a  realistic  and 
meaningful  remedy  for  consumers  ))ut  where  for  one  reason  or  another  it  is 
impractical  for  consumers  to  maintain  the  litigation  themselves,  I  think  that  it 
is  the  federal  antitrust  enforcement  agencies  who  should  be  responsible  for 
protecting  the  consumer  interest.  Thus,  I  would  i-ecommend  special  legislation 
to  allow  the  Attorney  General  of  the  United  States  to  sue  imder  Rule  23  of  the 
Federal  Rules  of  Civil  Procedui'e  as  a  statutory  class  representative  on  behalf  of 
consumers  in  those  cases  where  he  finds  that  the  consumers'  claims  are  sig- 
nificant enough  to  justify  the  burden  which  the  suit  would  impose  on  the  judicial 
.system.  In  such  an  action,  the  court  should  be  empowered  to  determine  not  only 
.whether  or  not  there  was  an  antitrust  violation,  but  also  the  nature  and  extent,  if 
any,  of  the  injury  to  consumers  resulting  from  the  defendants'  conduct.  The  court 
could  then,  as  part  of  its  judgment,  lay  down  rules  governing  the  measurement  of 
consumer  damages  where  the  consumer  has  supplied  cognizable  injury. 

At  that  point,  the  adjudication  of  individual  consumer  claims  should  pass 
from  the  courts  to  administrative  body,  such  as  the  Federal  Trade  Commission. 
The  agency  should  be  empowered  to  award  treble  damages  in  such  cases  to 
individual  consumers  who  comply  with  whatever  simplified  procedures  the 
agency  prescribes  within  congressionally  mandated  guidelines.  The  procedure 
should  be  sufficiently  simple,  however,  so  that  a  layman  could  prosecute  his  own 
individual  claim  before  the  agency  without  having  to  retain  an  attorney.  Thus, 
consumers  whose  claims  are  not  sufficiently  meaningful  to  make  it  worth  their 
while  to  comply  with  even  such  minimal  requirements  would,  of  course,  receive 
jio  recovery.  Tliose  consumers  whose  claims  were  signficant  would  receive  their 
entire  treble  damage  recoveries  without  deduction  for  attorneys'  fees  or  for  the 
large  costs  of  administration  which  tj^ically  erode  individual  claims  in  a  normal 
class  action  context. 

There  are  a  number  of  advantages  which  I  believe  would  accrue  from  this 
-suggested  procedure.  For  one  thing,  as  I  have  indicated,  the  beneficiaries  of  such 
a  litigation  would  be  the  consumers  who  are  actually  injured  rather  than  the 
lawyers  who  all  too  often  are  the  only  ones  who  profit  from  a  class  suit.  Sec- 
ondly, responsible  representation  for  the  class  would  be  assured,  thus  avoiding 
.abuses— such  as  settlements  exacted  through  blackmail— which  have  unfortu- 
•nately  become  associated  with  other  consumer  class  action  procedures.  Similarly, 
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:by  putting  such  representation  in  the  hands  of  the  Government,  the  Congress 
would  avoid  encouraging  a  coterie  of  plaintiffs'  lawyers  from  formenting  con- 
sumer class  litigation  for  the  purpose  of  generating  gigantic  legal  fees,  without 
regard  to  the  interests  of  the  consumers  themselves.  Since  the  Justice  Depart- 
ment has  developed  the  facts  of  violation  in  its  own  litigation,  it  is  in  the  best 
position  to  take  the  next  step  of  suing  on  behalf  of  consumers.  This  avoids  the 
necessity  of  bringing  the  State  Attorneys  General  into  the  act  together  with  the 
private  attorneys  they  hire  on  a  contingent  basis.  Our  plan  avoids  the  expropri- 
xitiou  of  the  interests  of  those  who  do  not  tile  claims  and  eliminates  the  anomaly 
of  the  states  reaping  a  bonanza  from  a  violation  of  federal  law.  Hec(jvery 
would  and  should  be  limited  to  those  who  file  a  claim  with  the  Commission. 
One  has  the  right  of  not  pressing  a  claim  if  he  is  so  minded  and  there  is  no 
constitutional  basis  of  granting  his  recovery  without  his  consent  to  another 
even  if  the  other  is  a  sovereign  state.  Finally,  the  pi-ocedure  I  suggest  would 
assure  consumers  of  skilled,  adequately  financed  representation  in  every  meri- 
torious case  where  a  treble  damage  remedy  is  appropriate. 

I  now  turn  to  several  other  aspects  of  S.  1284  which  cause  me  deep  concern. 
I  turn  first  to  §  701(c)  which  amends  §  0  of  the  Sherman  Act.^  That  section 
lirdvided  for  the  condemnation  of  any  property  involved  in  an  antitrust  viola- 
tion which  happened  to  be  in  the  course  of  transportation  from  one  state  to 
another  or  to  a  foreign  country.  This  Sherman  Law  remedy  has  proved  to  be 
a  dead  letter  for  two  reasons :  first,  because  it  is  much  too  drastic  and  is  in- 
herently unfair,  and  second,  because  the  forfeiture  is  limited  to  property  moving 
in  interstate  commerce  iu  the  implementation  of  an  antitrust  violation.  Section 
701(c)  of  the  pending  bill  would  eliminate  the  limiting  language  of  §  6  concern- 
ing the  movement  of  the  goods  iu  interstate  or  foreign  commerce  in  carrying 
out  any  unlawful  contract,  combination  or  conspiracy. 

The  result  of  the  proposed  amendment  is  quite  extraordinary.  Now  every 
I'iece  of  property  embraced  by  any  unlawful  contract,  combination  or  conspiracy 
is  to  be  forfeited  to  the  Government.  Such  condemnation  is  mandatory  and  not 
discretionary  with  the  court.  This  means,  for  example,  where  a  merger  is 
challenged  under  the  Sherman  Act,  the  properties  of  buyer  and  seller  are  for- 
feited if  the  acquisition  is  declared  unlawful.  In  price-fixing  cases,  the  products 
whose  prices  are  conspiratorially  rigged,  be  they  electrical  equipment,  plumbing 
fixtures,  steel,  sugar,  or  other  commodities,  become  the  property  of  the  U.S. 
after  judgment  of  illegality  is  entered.  In  a  case  such  as  United  Shoe  Machinery, 
all  machines  subject  to  the  unlawful  leases  would  likewise  be  forfeited.  I  could 
go  on  ad  infinitum. 

I  can  only  ask  whether  the  members  of  this  Committee  seriously  intend  to 
impose  so  draconian  a  penalty  on  American  business  whenever  the  Sherman 
Act  is  infringed.  Has  the  Committee  given  consideration  to  the  fact  that  in  cases 
involving  the  same  degree  of  culpability  one  defendant  may  have  $100,000  of 
property  condemned  whereas  another  could  be  faced  with  the  forfeiture  of 
billions  of  dollars?  So  far  as  I  am  able  to  determine,  the  prior  hearings  failed 
to  indicate  the  whys  and  wherefores  for  this  radical  change.  What  proof  has 
there  been  of  any  need  for  the  amendment?  Who  is  sponsoring  it?  Has  the  De- 
imrtment  of  Justice,  which  would  be  responsible  for  bringing  condemnation 
suits  under  §  701(c),  requested  Congress  to  confer  such  power  and  impose 
such  responsibility  upon  it?  Has  this  provision  of  the  bill  been  approved  by  the 
Office  of  Management  and  Budget?  These  are  questions  which  I  believe  the 
Committee  should  pursue  and  the  answers  to  which  the  public  is  entitled  to  have. 

Section  703  provides  that  a  party's  complaint  may  be  dismissed  or  its  answer 
stricken  if  it,  or  any  person  in  privity  with  it,  fails  to  furnish  discovery  on  the 
ground  that  the  law  of  a  foreign  country  where  the  evidence  is  located  prohibits 
compliance  with  the  discovery  order.  Can  you  imagine  the  consternation  in  this 
country  were  any  foreign  country  to  enact  reciprocal  legislation  which  would 
compel  an  American  to  violate  our  laws  in  order  that  his  pleadings  not  be  auto- 
matically stricken  and  judgment  entered  against  him  by  a  foreign  court?  This 
i*^  a  problem  that  has  been  handled  extremely  well,  on  a  pragmatic  basis,  by 
our  federal  courts,  without  creating  any  international  incidents  or  complicating 


-  Sec.  6.  Any  property  owned  under  any  contract  dr  by  any  combination,  or  pursuant 
to  any  conspiracy  (and  being  the  sub.iect  thereof)  mentioned  in  section  one  of  this  act, 
and  beinjr  in  the  course  of  transportation  from  one  State  to  another,  or  to  a  foreign 
C'luntry.  shall  be  forfeited  to  tlie  United  States,  and  may  be  seized  and  condemned  by  like 
proceedings  as  those  provided  bv  law  for  the  forfeiture,  seizure,  and  condemnation  of 
property  imported  into  the  United  States  countrary  to  law. 
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the  conduct  of  our  foreign  relations.  Tliere  is  very  little  meaningful  testimony  in 
tlie  legislative  hearings  on  the  need,  purpose  or  effect  of  this  proposal.  If  it  is 
not  intended  to  change  existing  law,  it  serves  no  purpose,  and  if  conversely, 
it  is  intended  to  restrict  the  discretion  of  the  courts  and  to  change  the  present 
law,  no  showing  has  been  made  of  any  need  for  taking  any  step  which  could 
have  unpleasant  repercussions  in  our  relations  with  other  nations. 

The  mischief  of  §  703  is  compounded  by  §  707(c)  which  provides  that  703  shall 
apply  to  all  actions  pending  on  the  date  of  enactment  of  this  bill. 

I  again  would  urge  that  the  Committee  find  out  who  has  sponsored  this  sec- 
tion, what  are  the  reasons  that  Congress  is  being  asked  to  enact  it,  what  need 
has  been  demonstrated  for  any  change  in  the  law  and  what  showing  has  been 
made,  contrary  to  my  representation,  that  the  existing  law  has  not  worked  satis- 
factorily in  the  interests  of  the  litigants,  the  public  and  the  administration 
of  justice. 

Section  603(c)  provides  that  any  antitrust  plaintiff  may  have  access  to  the 
grand  jury  documents  and  transcripts  in  any  completed  proceeding  instituted  by 
the  United  States.  Manifestly,  the  purirose  of  this  provision  is  to  facilitate  the 
prosecution  of  treble  damage  suits.  The  price  the  nation  is  called  upon  to  pay 
for  easing  the  burden  of  such  plaintiffs  is  the  abandonment  of  the  secrecy  of 
grand  jury  proceedings,  a  secrecy  tliat  heretofore  has  been  zealously  safe- 
guarded by  the  courts  and  which  can  be  pierced  only  under  special  and  exigent 
circumstances.  Under  603 (c)  the  grand  jury's  proceedings  are  opened  to  the 
plaintiffs  upon  their  request.  The  fact  tliat  the  court  may  impose  conditions  upon 
the  grant  of  access  or  require  protective  orders  does  not  touch  the  jugular  issue  as 
to  whether  grand  jury  secrecy  should  be  preserved. 

I  have  had  no  experience  in  tlie  enforcement  and  administration  of  the  crim- 
inal law.  I  leave  it  to  the  Federal  and  State  Attorneys  General,  past  and  present, 
as  well  as  the  various  District  Attorneys,  again  both  Federal  and  State,  to 
advise  the  Committee^'whether  it  is  still  in  the  public  interest  to  preserve  grand 
jury  secrecy.  The  Committee  will  bear  in  mind  that  antitrust  is  not  the  only  field 
where  private  civil  actions  are  or  can  be  brought.  Where  a  defendant  can  respond 
to  damage,  the  victims  of  robbery,  theft  or  crimes  of  violence  have  private  rights 
of  action  under  established  law.  If  grand  jury  secrecy  is  to  be  abandoned  in  the 
case  of  antitrust  private  actions,  is  there  any  reason  why  the  same  principle 
should  not  apply  across  the  board?  The  informer  plays  a  significant  role  in  the 
administration  of  criminal  justice.  The  information  he  supplies  in  normally  held 
confidential,  as  otherwise  he  would  not  talk.  Is  it  likely  that  there  will  be  free 
disclosure  of  antitrust  skulduggery  to  the  Justice  Department  and  to  the  grand 
jury  if  the  witness,  on  whom  the  Government  is  relying  to  break  the  case,  knows 
that  after  the  Government  litigation  is  completed,  the  world  will  learn  that  he 
played  an  instrumental  role  in  uncovering  the  antitrust  violation  and  bringing 
the  defendants  to  book?  Not  being  an  expert,  I  raise  the  questions  and  do  not 
have  the  hardihood  to  provide  any  answers. 

Frankly,  I  am  not  familiar  with  every  word  of  testimony  the  Committee  has 
heard  in  its  various  hearings.  Has  the  Attorney  General  of  the  United  States 
given  his  approval  to  §  603?  Has  the  Committee  been  given  any  analysis  by  the 
Department  as  to  the  effect  of  breaching  grand  jury  secrecy?  Does  this  section 
have  the  approval  of  the  Administration? 

Although  I  am  not  a  criminal  law  expert,  I  do  have  vast  experience  in  the  trial 
of  civil  antitrust  suits,  not  only  in  defense  of  defendants  but  in  the  prosecution  of 
the  rights  of  plaintiffs.  I  was  plaintift"s  counsel  in  probably  the  largest  antitrust 
litigation  that  the  federal  courts  have  ever  known,  namely  the  actions  by  the 
various  utilities  against  the  electrical  manufacturers.  I  unqualifiedly  assert  that 
§  603  is  not  needed  by  any  experienced  antitrust  lawyer.  The  Federal  Rules  of 
Discovery  will  enable  a  plaintiff  to  obtain,  after  the  conclusion  af  the  Govern- 
ment's suit,  whatever  relevant  and  material  evidence  he  may  require.  All  that  he 
needs  is  knowledge,  experience  and  skill.  Those  who  want  the  assistance  of 
§  603  are  confessing  to  their  own  ineptitude  and  indolence.  Section  603  is  not 
needed. 

Section  701(a)  and  (b)  expands  the  jurisdictional  ambit  of  §§2,  3  and  7 
of  the  Clayton  Act,  extending  the  federal  jurisdiction  over  local  price  discrimi- 
nations and  acquisitions  which  are  not  in  interstate  commerce  but  which  may 
affect  it.  There  was  good  reason  in  extending  the  power  of  the  Federal  Trade 
Commission  in  regard  to  unfair  acts  and  practices  to  activities  affecting  inter- 
state commerce,  as  the  decision  of  the  Supreme  Court  in  the  Bunte  case  had 
seriously  hampered  the  Commission  in  the  discharge  of  its  responsibilities.  The 
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situation  is  quite  different  witli  local  price  discrimnatons  and  acquisitions.  I 
would  presume  that  if  this  world  of  ours  was  operated  with  logic  and  common 
sense  we  would  say  to  the  State  Attorneys  General,  "Why  don't  you  involie 
vour  laws  against  local  price  discriminations  and  acquisitions  which  are  injurious 
to  competition  while  we,  the  federal  government,  concentrate,  as  we  have  in 
the  past,  with  those  violations  of  the  Clayton  Act  that  are  of  national  dimen- 
sion." Wouldn't  that  be  a  better  use  of  the  manpower  the  states  can  provide  in 
the  vital  cause  of  bringing  about  local  and  national  antitrust  compliance  than 
to  confer  VLpon  them  the  questionable  power  under  the  Constitution  of  enforcing 
federal  laws?  iloreover,  if  we're  really  serious  about  protecting  the  consumer, 
must  we  not  recognize  that  most  injuries  to  the  consumer  occur  on  a  local  level 
in  dav  to  dav  purchasing  from  local  merchants.  Wouldn't  it  be  a  great  day  in 
the  history  of  this  country  if  we  purged  all  retail  trades  of  unlawful  contracts, 
combinations  and  conspiracies  in  restraint  of  trade? 

To  be  sure,  many  of  the  local  conspiracies  spill  over  across  State  lines  and 
thus  warrant  federal  attention.  It  is  tor  this  reason  that  we  urge  that  there  be 
federal  grand  juries  in  constant  session  to  monitor  the  pricing  and  marketing 
activities  at  the  levels  which  most  directly  affect  consumers.  These  grand  juries 
should  be  in  the  charge  of  the  local  U.S.  Attorneys,  thus  adding  their  manpower 
to  that  which  the  Justice  Department  presently  has  both  in  Washington  and 
its  regional  offices.  Cooperation  between  the  ^^tate  and  Federal  enforcement 
authorities  in  a  concerted  campaign  to  rid  our  society  of  collusive  restraints  at 
the  retail  level  would  represent,  in  my  opinion,  a  giant  step  forward  in  consumer 
protection. 

I  next  turn  to  §  702,  providing  for  the  appointment  of  special  masters,  eco- 
nomic experts  and  other  personnel  in  all  civil  antitrust  litigation,  private  or 
public.  As  I  read  §  21(b),  the  bill  goes  beyond  providing  the  court  with  assist- 
ance ;  it  puts  the  court  in  the  position  through  its  special  masters,  experts  and 
other  personnel,  to  take  over  the  conduct  of  the  case  itself,  contrary  to  the 
traditions  of  the  adversary  system.  I  find  it  quite  extraordinary  that  the  court's 
siJecial  masters,  economic  experts  and  other  personnel  may  also  serve  as  expert 
witnesses  and  may  provide  additional  evidence  subject  to  objection  by  any  party. 
Let  us  not  forget  that  this  new  procedure  can  be  a  two-edged  sword.  Some  judges 
being  plaintiff-oriented  may  appoint  personnel  who  by  inclination  and  bacli- 
ground  would  be  disposed  towards  the  plaintiff's  side  of  the  controversy.  Per 
contra,  a  judge  with  more  conservative  instincts  and  whose  sympathies  might 
be  mni-e  directed  towards  the  business  community  than  to  aggrieved  suitors, 
might  tilt  the  balance  through  his  appointments.  Then,  of  course,  there  are  those 
judges  who  will  make  a  strenuous  effort  to  appoint  those  who  are  completely 
neutral  and  objective. 

Who  is  better  informed  about  a  case  than  the  experienced  counsel  selected  by 
the  parties?  Whether  I  represented  plaintiffs  or  defendants,  I  most  certainly 
would  not  want  the  intrusion  and  interference  by  court-appointed  personnel.  I 
want  my  case  tried  by  a  federal  judge  and  not  by  a  special  master.  This  only 
adds  an  additional  step  as  each  party  will  inevitably  appeal  every  ruling  of  the 
special  master  to  the  District  Judge.  I've  never  found  that  a  multiplicity  of 
cooks  either  makes  a  good  broth  or  expedites  anything.  I  shudder  to  think  of  the 
.shambles  into  which  an  antitrust  trial  will  be  converted  by  §  21(b).  I  would  like 
to  know  and  I  think  the  public  is  entitled  to  be  informed  as  to  who  has  asked  for 
this  revolutionary  change.  Is  this  the  desire  of  the  Department  of  Justice?  Has 
there  been  a  demand  for  the  change  from  the  antitrust  bar?  Or  is  this  the  brain- 
child of  some  academic  and  theoretical  mind  uncontaminated  by  any  practical 
experience?  Don't  you  believe  the  bench  and  bar  should  be  polled  before  the 
adversary  system  is  al)andoned  in  antitrust  litigation?  This  section  by  itself 
warrants  weeks  of  hearings. 

I  shall  be  very  brief  in  my  remarks  about  Title  II.  It's  hard  to  discuss  that 
title  without  indulging  in  pejoratives.  The  last  thing  that  I  would  expect  of  a 
Congress  after  Watergate  would  be  the  enactment  of  legislation  permitting  execu- 
tive investigations  of  parties  and  prospective  \^itnesses  by  the  attorneys  in  the 
Department  of  Justice.  If  lawyers  prosecuting  antitrust  cases  are  entitled  to  such 
power,  what  about  the  other  divisions  of  the  Department  of  Justice?  Could 
you  gentlemen  really  sleep  at  night  if  every  branch  of  the  Department  of  Justice 
"were  to  possess  the  inquisitorial  powers  which  Title  II  confers  upon  the  anti- 
trust division?  Just  imagine  how  those  with  the  Watergate  mentality  could 
haA-e  abused  such  authority  on  the  theory  that  they  were  investigating  matters 
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falling  within  the  .iurisdiction  of  the  various  divisions  of  the  Department.  Bear 
in  mind  that  the  Title  permits  the  grant  of  immunity  where  the  witness  invokes 
the  Fifth  Amendment.  I  cannot  understand  how  any  believer  in  civil  liberty 
could  support  this  Title  in  its  present  form. 

I  do  not  quarrel  with  the  idea  that  the  Justice  Department  be  empowered  to 
conduct  pre-trial  investigation  under  proper  safeguards.  Let  the  interrogation  of 
witnesses  take  place  before  magistrates  specially  appointed  for  this  purpose,  who 
will  rule  on  objections  and  protect  the  witness  from  over-zealous  prosecutorial 
persistence.  The  subject  matter  of  the  inquiry  should  be  spelled  out  in  meaning- 
ful detail  so  that  the  magistrates  can  properly  rule  on  objections  of  relevance  and 
materially.  The  targets  of  tlie  inquiry  .should  be  present  and  permitted  to  cros.'^- 
examine.  The  investigations  should  be  strictly  limited  to  actual  or  pos.sible 
antitrust  violations  which  the  Department  intends,  if  the  evidence  warrants,  to 
proceed  against  in  civil  suits. 

As  to  investigations  relating  to  the  Department's  participation  before  adminis- 
trative bodies,  it  would  .seem  to  me  that  the  Department,  like  everyone  else, 
should  conform  to  the  rules,  regulations  and  procedures  of  such  agencies  in  res- 
pect to  pre-complaint  investigations.  I  see  no  reason  why  the  Department  should 
be  placed  in  any  special  position.  If  the  procedures  of  any  agency  are  deficient 
in  respect  of  pretrial  investigation,  let  us  deal  directly  and  specifically  with 
those  procedures  so  that  any  changes  will  redound  to  everyone's  benefit  and  not 
merely  to  the  Justice  Department. 

I  was  very  pleased  to  learn  that  Senator  Hruska  has  written  the  Chief  Justice 
to  inquire  as  to  the  judicial  impact  of  S.  1284.  With  all  re.spect,  I  lielieve  that  the 
Committee  itself  should  appraise  the  impact  of  its  legislation  upon  the  federal 
courts.  Through  the  parens  patriae  and  consumer  class  action  remedies,  you  are 
manifestly  imposing  new  burdens  on  the  courts  which  in  practice  can  prove  to 
be  extremely  heavy.  If  the  declaration  of  policy  has  any  substantive  effect,  you 
are  inviting  a  mass  of  new  suits  against  the  major  corporations  of  the  country 
on  a  new  theory  of  liability.  Endowing  the  Department  with  subpoena  power 
will  inevitably  result  in  a  welter  of  litigation  in  the  federal  courts  on  the  scope  of 
the  subpoena,  the  propriety  of  the  questions  being  put  to  the  witnesses,  proceed- 
ings against  recalcitrant  witnesses,  the  granting  of  immunity  and  the  like.  Title 
VII,  the  Miscellaneous  Amendments,  likewise  improve  new  responsibilities  upon 
the  courts. 

I  am  in  no  position  to  quantify  the  number  of  litigations  which  will  be 
triggered  by  the  new  act  but  it  would  appear  to  me  that  it  would  be  substantial. 
According  to  Chief  Justice  Burger's  year-end  report,  each  United  States  District 
Judge  is  currently  responsible  for  an  average  of  402  cases.  The  number  grows 
larger  each  year.  In  1970  the  comparable  number  was  317.  It  is  believed  that  the 
average  number  of  cases  per  judge  will  increase  to  450  by  the  end  of  the  present 
judicial  year.  On  a  fifty-week  work  year  this  means  an  average  of  nine  cases  to 
be  handled  per  week.  The  load  of  Court  of  Appeals  judges  runs  about  600  per 
judgeship.  New  responsibilities  are  constantly  being  piled  upon  our  judges. 
Precedence  by  Congressional  directive  is  to  be  given  to  trials  of  criminal  cases. 
Each  new  piece  of  legislation  triggers  a  new  volume  of  litigation.  Where  are  the- 
judges  to  get  the  time  to  cope  with  the  added  responsibilities  which  S.  1284  will 
place  upon  them? 

In  a  parens  patriae  suit  the  judge  not  only  must  determine  whether  there  is 
liability  to  the  persons  on  whose  behalf  the  suit  is  brought  but  whether  they 
liaA-e  been  injured  and  the  amount  of  the  damage  award.  In  addition,  there  is  the- 
time  that  must  be  spent  in  administering  the  distribution  of  the  award  and  the 
fixing  of  counsel  fees.  We  know  from  experience  how  burdensome  are  class  actions 
and  v.e  must  not  overlook  that  Title  IV  authorizes  consumer  class  actions  as 
well  as  parens  patriae  suits. 

At  the  very  least  if  this  type  of  legislation  is  to  be  developed  by  Congress, 
even  with  all  of  the  omissions  and  changes  that  I  have  recommended,  there 
should  be  immediate  enactment  of  the  judge's  bill  to  add  to  the  nation's  stock  of 
judicial  manpower.  My  own  judgment  is  that  the  courts  cannot  cope  with  their 
present  workload  without  a  much  greater  expansion  of  our  judicial  ro.ster.  The 
enlargement  of  the  judiciary  will  require  the  construction  of  new  courthouses 
and  a  substantial  increase  in  supporting  personnel. 

I  should  like  to  conclude  by  expressing  the  view  that  this  is  one  of  the  most  far- 
reaching  pieces  of  legislation  facing  the  present  Congress,  and  perhaps  one  of 
the  most  important  measures  that  the  Congress  has  had  to  consider  in  recent 
years.  I  find  that  the  legislation  is  replete  with  strange  and  unexpected  provision.? 
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which  are  not  apparent  on  a  first  reading.  We  ought  not  rush  to  get  this  lengthy 
and  complex  measure  before  the  Senate  without  the  most  careful  consideration  of 
each  and  every  one  of  its  sections  and  titles.  There  is  too  much  at  stake  for  us  to 
proceed  before  all  of  us  understand  the  whys,  wherefores  and  origins  of  each  of 
the  reforms  the  bill  would  inaugurate.  The  public  is  entitled  to  no  less. 

The  country  is  slowly  emerging  from  the  most  serious  recession  in  the  post- 
war period.  Our  people  are  beginning  to  regain  their  equilibrium  after  the  disil- 
lusionments  of  Vietnam  and  Watergate.  Confidence  of  the  American  people  in 
their  institutions  is  at  an  all-time  low  but  the  erosion  seems  to  have  been  halted 
and  a  renascense  of  the  nation's  spirit  seems  under  way.  The  problems  confront- 
ing the  country  are  immense  in  their  complexity.  Our  cities  are  in  a  state  of 
decay  ;  unemployment  is  above  a  tolerable  level ;  the  extent  of  our  annual  deficits 
Is  alarming:  oiir  financial  structure  exhibits  surprising  weaknesses;  we  are  a 
long  distance  from  solving  our  energy  problems ;  and  our  foreign  affairs  are 
in  a  state  of  disarray.  One  could  go  on  and  on  in  enumerating  the  problem.s, 
social,  economic  and  poUtical,  that  crowd  down  upon  us.  Yet  there  is  no  problem 
that  we  cannot  solve  if  we  remain  united  as  a  people  and  concert  our  intellectual 
and  physical  forces  towards  the  formulation  of  constructive  and  rational  solu- 
tions aiid  the  creation  of  the  widest  possible  consensus  in  their  support. 

I  ask  the  Committee — 

Is  it  constructive  and  wise  in  this  critical  period  to  launch  an  all-out  war 
against  our  major  corporations  in  the  guise  of  preventing  and  eliminating: 
oligopoly?  . 

is  it  in  the  national  interest  to  threaten  business  with  the  forfeiture  of  its 
assets  in  the  event  the  antitrust  laws  are  violated? 

Is  it  conducive  to  good  relations  with  our  western  allies  to  require  their  com- 
panies to  violate  their  laws  in  order  to  satisfy  the  discovery  demands  of  the 
litigants  in  our  courts? 

Is  it  promotive  of  effective  law  administration  to  shatter  the  secrecy  that  his- 
torically has  enshrouded  the  processes  of  the  Grand  Jury? 

Is  it  wise  to  throttle  the  merger  process  with  restrictive  procedures  that  violate 
our  principles  of  fair  play  and  justice? 

Is  it  right,  and  consistent  with  the  precepts  of  due  process,  to  give  retroac- 
tive application  to  drastic  changes  in  the  law,  in  effect  imposing  ex  post  facto 
penalties  of  astronomical  dimension  on  our  business  units? 

Can  we  safely  ignore  the  mounting  crisis  of  the  federal  courts  by  increasing 
their  workload  "without  a  correlative  increase  in  the  number  of  judges  and  sup- 
porting personnel?  AVhat  happens  to  our  society  if  we  add  the  last  straw 
which  breaks  the  camel's  back  and  brings  about  a  collapse  of  the  judicial  system? 

Are  the  benefits  of  parens  patriue  and  class  actions  to  consumers  worth  the  cost 
which  we  surely  will  have  to  pay  for  these  devices?  Are  there  not  available 
more  effective  and  less  costly  remedies  for  safeguarding  the  consumer's 
interest? 

And  finally,  is  S.  12S4  the  way  to  bring  out  national  unity,  to  hasten  the  in- 
dustrial convalescence  from  the  ravages  of  the  recession  and  to  restore  the 
health  and  well-being  of  our  sorely  troubled  society? 

I  believe  I  have  made  clear  Iiow  I  would  answer  these  questions.  I  would 
hope  that  my  views  may  be  of  some  help  to  you  in  your  reviews  of  S.  1284  in  the 
mark-up  sessions  scheduled  for  later  this  month.  I  would  also  hope  that  you 
would  not  treat  business  as  an  alien  intruder  in  our  society  and  that  you  would 
not  saddle  it  with  punitive  and  unquantifiable  liabilities  that  will  disable  it  from 
making  the  contributions  to  our  economic  recovery  which  are  so  vital  to  our  very 
survival  as  a  nation. 

The  Fallacy  of  Parens  Patriae  axd  Fluid  Class  Actions:  A  Suggested  New 
Approach  for  Enforcing  the  Antitrust  Laws  To  Protect  the  Consumer 
Interest 

(By  Milton  Handler  and  Michael  D.  Blechman) 

In  recent  years,  there  has  developed  a  widespread  assumption  in  many  quar- 
ters that  the  best  way  to  protect  consumers  under  the  antitrust  laws  is  through 
novel  procedural  devices  which  would  permit  very  large  numbers  of  small  claims 
to  be  asserted  in  massive  lawsuits.  This  view  has  been  reflected  in  proposals  for 
parens  patriae  and  fluid  class  actions  which  have  been  rejected  by  tlie  courts,  but 
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which  are  now  being  considered  by  the  Congress  as  part  of  two  pending  anti- 
trust bills  of  immense  potential  importance. 

As  we  shall  show,  neither  the  history  of  the  parens  patriae  and  fluid  class 
innovations  nor  a  consideration  as  to  how  they  will  work  in  practice  suggest  that 
this  approach  is  likely  either  to  confer  significant  benefits  on  consumers  or  to 
provide  workable  deterrents  for  enforcing  the  antitrust  laws  in  their  interest.  It 
would  therefore  seem  that  the  time  has  come  to  consider  alternative  means  for 
realizing  these  objectives.  Thus,  for  example,  if  we  separate  the  problem  of 
deterrence  from  that  of  compensation,  it  is  clear  that  there  is  a  great  deal  that 
could  and  should  be  done  to  guide  and  improve  the  Government's  enforcement 
efforts  so  as  to  ensure  that  they  produce  far  more  economic  benefit  for  consumers 
and  the  nation  generally  than  is  the  case  today.  The  problem  of  compensation  can 
then  be  dealt  with  on  its  own  terms  by  providing  vehicles  for  reparation  in  those 
cases  where  compensation  is  in  fact  meaningful  to  the  consumers  themselves. 

THE   SEARCH    FOR   A   PROCEDURAL   PA>ACi:A 

The  effort  to  develop  a  procedural  device  for  asserting  small  individual  anti- 
trust claims  on  behalf  of  massive  groups  of  consumers  had  its  initial  impetus  in 
the  1966  amendments  to  Rule  23.  Prior  to  that  time,  a  class  action  for  treble 
damages  was  in  effect  a  permissive  joinder  device  whicli  recpiired  affirmative 
action  by  any  class  member  wishing  to  be  represented  in  Ibe  lawsuit.  By  virtue 
of  the  1966  amendments,  however,  each  person  within  tlie  category  defined  by 
the  plaintiff  in  his  complaint  automatically  became  a  member  of  a  litigating  class 
unless  he  took  the  steps  required  by  law  to  "opt  out."  Thus,  the  consumer  who 
had  little  or  no  financial  stake  in  a  lawsuit  and  who  was  therefore  unlikely  to 
take  any  action  at  all,  would,  for  that  very  reason,  be  included  in  the  class.  Conse- 
quently, a  plaintiff's  counsel  could  seek  to  create  very  large  classes  with  aggregate 
claims  of  astronomical  dimension  simply  by  drafting  appropriate  language  in  a 
pleading. 

Although  it  is  by  no  means  clear  that  the  draftsmen  contemplated,  much  less 
intended  the  consequences  of  such  results,  these  new  possiljilities  under  Rule  23 
led  to  the  commencement  of  suits  on  behalf  of  such  prodigious  alleged  classes  as 
one  and  one-half  million  purchasers  of  bread  in  Philadelphia,  tens  of  millions  of 
retail  purchasers  of  gasoline  in  various  states,  20-40  million  buyers  of  General 
[Motors  automobiles,  40  million  hotel  customers,  all  homeowners  in  the  entire 
country,  all  consumers  of  eggs  in  the  United  States  and  even  all  200  million  or 
more  persons  in  the  United  States. 

As  a  seeming  procedural  key  for  opening  up  the  federal  courts  to  millions  of 
aggrieved  consumers,  the  class  action  was  hailed  as  "one  of  the  most  socially 
useful  remedies  in  history."  In  point  of  fact,  however,  the  reality  never  came 
close  to  matching  the  promise  of  this  supposed  panacea.  In  some  instances  it  was 
found  that  the  consumers  had  suffered  no  compensable  injury.  In  other  instances 
the  courts  denied  maintenance  of  alleged  classes  where,  among  other  defects,  the 
sheer  fiurden  of  processing  millions  of  small  claims  through  discovery  and  trial 
rendered  the  alleged  class  actions  unmanageable.  In  no  case  did  the  consumer 
class  action  prove  to  be  a  viable  vehicle  for  providing  class  members  with  a 
com])ensatory  antitrust  r-medy  in  a  litigation  context.^ 

Where  defendants  chose  to  settle  and  created  funds  to  satisfy  all  claimants, 
the  clasps  action  device  still  generally  failed  to  provide  meaningful  benefits  to  con- 
sumers. Typically,  the  amount  allocable  to  each  individual  consumer  claimant, 
which  was  small  to  begin  with,  tended  to  become  miniscule  as  the  costs  of  ad- 
ministration and  notice  as  well  as  attorneys'  fees  were  deducted.  The  lack  of 
significance  which  the  consumer  claimants  themselves  attached  to  these  minute 
monetary  recoveries  is  shown  by  the  fact  that  huge  numbers  of  such  class  mem- 
bers did  not  even  bother  to  claim  the  amounts  awarded  to  them  as  part  of  class 
action  settlements. 

In  .in  effort  to  meet  some  of  these  problems.  State  parens  patriae  suits  were 
introduced  to  the  antitrust  landscape  in  the  early  1970's.  Actually,  two  distinct 
kinds  of  parens  patriae  claims  were  asserted  under  two  quite  different  legal 


lAs  noted  by  Judge  Medina  in  Eisen  v.  Carlisle  d  Jacquelin,  479  F.2d  1005,  1018  (2d 
Cir.  197.^)  : 

"So  far  as  we  are  aware  not  a  sincle  one  of  these  class  actions  including  millions  of 
indiscrirninnte  and  unidentifiable  members  has  ever  been  brought  to  trial  and  decided  on 
tlie  merits." 
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theories.  In  the  first  category,  the  States  sought  to  extend  their  historic  powers 
to  protect  the  interest  of  idiots,  lunatics  and  other  incompetents  by  purporting  to 
sue  on  behalf  of  their  consumer-citizens  allegedly  injured  by  a  claimed  antitrust 
violation.  The  purpose  of  this  kind  of  action  (as  opposed  to  the  class  actions 
formerly  brought  by  States  on  behalf  of  consumers)  was  to  allow  the  States  to 
keep  for  their  own  use  any  unclaimed  damages  that  might  be  recovered  on  the 
consumers'  behalf.  Since  this  procedural  innovation  circumvented  all  of  the 
safeguards  of  Rule  2.3,  it  not  unsurprisingly  received  short  shrift  in  the  courts. 
However,  just  as  the  appointment  of  a  guardian  ad  litem  does  not  change  the  sub- 
stantive rights  of  an  incompetent  party,  this  type  of  parens  patriae  could  not 
in  any  event  obviate  the  need  to  i>rove  individual  injury  to  each  consumer  on 
whose  behalf  suit  was  brought. 

The  States  did,  however,  seek  to  achieve  this  latter  objective  by  a  second  type 
of  parens  patriae  which  attempted  to  avoid  the  need  for  proving  damages  to 
individuals  by  relying  instead  on  putative  injury  to  the  <o-called  general  economy 
of  the  State  itself.  This  second  category  of  parens  patriae  was  rejected  by  the 
Ninth  Circuit  in  Hawaii  v.  Standard  Oil  of  Cailifornia,  liowever,  not  only  because 
it  was  legally  unsound,  but  also  on  the  ground  that  tlie  "general  economy"  of 
a  State  is  an  '•abstraction'  which  the  Court  doubted  could  be  the  subject  of 
independent  harm.^  The  Supreme  Court  affirmed,  ijointing  out.  among  other 
things,  that  "[a]  large  and  ultimately  indeterminable  part  of  the  injury  to  the 
'general  economy'  ...  is  no  more  than  a  reflection  of  injuries  to  the  'business 
and  property'  of  consumers.  .  .  ."  ^ 

Tlie  final  suggested  judicial  innovation  for  circumventing  the  jiroblems  of 
asserting  treble  damage  claims  based  on  supposed  injuries  to  consumers  was  the 
'•fluid  class"  device  proposed  by  the  plaintiff  and  accepted  by  tlie  District  Court 
in  Eisen  v.  Carlisle  d  Jaequelin.  That  case  involved  iin  alleged  class  of  some  6 
million  odd  lot  traders  on  the  New  York  Stock  Exchange  who  were  estimated  to 
have  been  overcharge<l  an  average  of  .$1..30  per  class  member  for  brokerage  serv- 
ices during  the  relevant  period.^  As  might  have  been  expected  in  view  of  the 
modest  stakes  involved  from  the  point  of  view  of  each  individual  investor,  "[n]o 
claimant  in  the  six  years  of  the  progress  of  the  action  Lad  shown  any  interest 
in  Eisen's  claim." " 

The  district  court  recognized  that  because  of  the  large  size  of  the  class  and 
the  mini.scule  size  of  the  individual  claims,  "the  class  action  was  hopelessly  un- 
manageable." Accordingly,  in  order  to  obviate  these  problems,  it  adopted  a  '•flui(J 
recovery"  procedure  under  which  damages  would  be  awarded  in  the  aggregate 
to  "the  class  as  a  whole."  Those  pensons  actually  injured  and  wishing  to  file 
claims  (which  were  expected  to  be  "relatively  few"  in  numlter  *')  were  to  be  paid 
out  of  the  fund  created  by  the  aggregate  damage  recovery.  The  remainder  of  the 
fund  would  be  disbursed  by  reducing  future  odd-lot  brokerage  fees  by  some 
judicially  set  amount  until  the  fund  was  depleted,  i.e..  by.  in  effect,  distributing 
the  "excess"  damage  recovery  to  future  odd-lot  purchasers  regardless  of  whether 
or  not  such  persons  had  bought  during  the  alleged  conspiracy  and  therefore  at 
least  arsuablv  suffei'ed  some  injury. 

The  Second  Circuit  rejected  this  proposed  innovation,  not  merely  because  of 
the  violence  it  did  to  Rule  2.3.  but  also  "as  an  unconstitutional  violation  of  the 
requirement  of  due  process  of  law."  ^  On  the  other  band,  if  constitutional  require- 
ments were  observed,  the  Court  noted  that  the  alleged  class  would  be  unman- 
ageable and  that  the  costs  of  processinc:  individual  claims  would  render  the 
amounts  payable  to  individual  class  members  "so  low  as  to  be  negligible."^ 

Having  come  to  a  dead  end  in  the  courts,  the  search  for  a  procedure  to  vindicate 
small  consumer  claims  in  antitrust  suits  moved  to  the  Congress,  where  there  are 
presently  pending  substantially  similar  bills  in  both  houses  that  would  adopt 


=  4.'?l  F.2rl  nt  12S.1. 
^  fiee  40.1  U.S.  at  2fi4. 
^S'pe  479  F.2d  at  1010. 

8/^.  fit  inii. 

'479  P.2rt  at  101 R. 

^  Ifl.  at  1017.  Tlip  Supreme  Court  uplield  the  Second  Circuit's  decision,  but  limited 
its  discussion  to  the  narrow  sround  of  notice.  In  particular,  tlie  Court  held  tliat  individual 
notice  had  to  be  sent  to  all  class  members  who  could  be  identified  throujrh  reasonable 
efforts,  and  that  the  cost  of  such  notice — estimated  at  S.Sl.T.OOO — had  to  be  borne  by  thp 
plaintiff.  Since  Eisen's  own  financial  stake  in  the  lawsuit  was  at  most  .?70.  as  a  pratical 
matter  this  ruling  presumably  marked  the  end  of  the  lawsuit  as  a  class  action. 
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through  legislation  the  judicially-rejected  devices  of  parens  patriae  and  fluid 
oIrss  suits 

Such  proposed  legislation  would,  among  other  things,  empower  the  attorney 
general  of  any  State  to  bring  suits  for  damages  sustained  by  natural  persons 
residing  in  such  State.  In  addition,  the  Senate  (but  not  the  House)  Bill  would 
authorize  treble  damage  suits  for  injuries  to  a  State's  "general  economy,"  subject 
only  to  the  proviso  that  the  monetary  relief  for  such  supposed  damage  may  not 
duplicate  the  recovery  awarded  the  State  for  damages  sustained  by  its  individ- 
ual citizens.  .^  ,.       ., 

Both  bills  further  provide  in  the  case  of  parens  patriae  suits  asserting  the 
individual  damage  claims  of  State  residents  and  in  any  class  actions  brought 
under  the  antitrust  laws  on  behalf  of  natural  persons,  that  "damages  may  be 
proved  and  assessed  in  the  aggregate"  using  unspecified  statistical,  sampling 
and  other  estimating  "methods."  While  the  legislation  does  not  indicate  what  is  to 
happen  in  a  chiss  action  context  after  such  an  "aggregate"  damage  fund  is 
created,  in  the  case  of  parens  patriae  suits  the  bills  provide  that,  unless  specified 
by  State  law,  the  court  shall  have  discretion  to  dictate  a  method  of  distribution, 
subject  only  to  the  caveat  that  the  purportedly  injured  natural  persons  on  whose 
behalf  suit  was  brought  shall  have  a  reasonable  opportunity  to  secure  their 
"appropriate  portions"  of  the  fund.  Thus,  the  pending  legislation  would  permit 
precisely  the  kind  of  "fluid  recovery"  procedure  which  the  Second  Circuit  rejected 
as  unconstitutional  *  in  Eiscn.^° 

The  foregoing  history  suggests  that  the  development  of  the  fluid  recovery 
and  parens  patriae  devices  has  been  predicated  upon  certain  assumptions  of  ques- 
tionable validity.  The  first  of  these  is  that  the  problems  of  proof  of  injury  and 
manageability  which  rendered  consumer  class  actions  unworkable  are  mere 
technical  difiSculties  that  may  be  overcome  by  legal  ingenuity.  This  view  also 
underlies  the  current  proposed  legislation  before  Congress  which  seems  to  pre- 
sume that  judicial  rejection  of  parens  patriae  and  fluid  classes  has  been  based 
on  precedential  or  doctrinal  grounds  that  may  be  legislatively  overruled. 

In  fact,  however,  as  we  have  seen,  only  one  branch  of  parens  patriae  provides 
even  a  potential  vehicle  for  circumventing  the  need  to  prove  individual  injury ; 
and  that  legal  innovation  was  rejected  by  the  courts  largely  because  they  ques- 
tioned the  economic  meaniugfulness  of  the  notice  of  injury  to  a  State's  general 
economy  on  which  it  was  based.  The  fluid  recovery  device,  on  the  other  hand, 
was  rejected  at  least  in  part  on  constitutional  grounds  which  presumably  would 
apply  equally  to  a  corresponding  legislative  solution.  Furthermore,  on  a  practical 
level,  this  procedural  innovation  is  of  no  possible  utility  where  consumers  as  a 
group  have  suffered  no  corapensalile  injury  or  where  proof  of  aggregate  injury 
to  a  class  is  impossible  because,  for  example,  conflicting  claims  of  other  plaintiffs 
in  the  chain  of  distribution  must  be  adjudicated  individually. 

There  is,  however,  also  a  second  and  perhaps  much  more  important  assumption 
uuflerlying  the  development  of  parens  patriae  and  fluid  class  suits  which  may 
explain  the  persistant  conviction  that,  despite  all  problems,  some  means  must  be 
found  to  provide  an  effective  consumer  treble  damage  remedy :  This  is  the  con- 
ception that  in  any  given  case,  the  defendants  have  gouged  the  public  and 
wrongfully  extracting  from  consumers  a  "pot  of  gold"  which  now  lies  secreted  in 
their  corporate  coffers.  In  such  circumstances,  it  is  assumed  that  justice  re- 
quires that  some  way  be  found  to  get  the  consumer  back  his  money;  or,  if  that 
is  impossible,  to  at  least  make  the  defendants  disgorge  their  illegal  profits  and 
thereby  deter  others  from  engaging  in  the  future  in  any  similar  violations. 

In  order  to  determine  the  extent  to  which  these  assumptions  as  to  both  prac- 
ticalities and  basic  equities  conform  to  reality,  we  must  make  some  effort  to 
determine  how  the  proposed  legislation  will  actually  work  in  practice  with 
respect  to  the  kinds  of  antitrust  violation  that  appear  to  be  occurring  in  the 
economy  today.  In  order  to  do  this,  we  have  taken  the  Commerce  Clearing  House 


3  Tnrlppd.  tlip  "flniri  rponvorv"  provisions  of  the  nronosef!  bills  rnise  ndditi'^n.il  constitu- 
tional nroiilems  abovp  and  hevond  those  present  in  Eisen.  For  example,  while  ensrraftin? 
some  of  the  nrorednral  features  of  a  class  action  on  the  parens  patriae  concent  (such  as 
notice  and  the  onportunity  to  "opt  out"),  the  lesjislation  fails  to  provide  such  basic  due 
process  safeguards  as  standards  to  ensure  that  there  is  a  commonality  of  interest  among 
the  class  of  persons  on  whose  behalf  suit  is  brought  and  that  subclasses  of  such  persons 
with  divergent  interests  are  separately  reprrsented. 

iThe  pending  bills  would  also  reverse  the  ruling  of  the  Supreme  Court  in  Eisen  by 
permitting  notice  by  publication  In  such  a  suit  unless  a  court  finds  such  notice  to  be 
"manifestly  unjust."  Sec.  4C(b)(l). 


149 

Reports  for  the  past  five  years  describing  the  341  civil  and  criminal  actions  com- 
menced during  that  time  by  the  Department  of  Justice.  We  shall  examine  first 
the  relatively  small  nundier  of  alleged  price-fixing  conspiracies  directly  affecting 
consumers,  since  these  are  the  violations  most  likely  to  have  caused  consumers 
ascertainable  money  damages.  As  we  shall  show,  the  circumstances  and  likely 
impact  of  the  proposed  bills  in  such  cases  bear  little  resemblance  to  the  stereo- 
types apparently  envisioned  by  the  proponents  of  the  new  legislation. 

We  shall  then  turn  to  the  vast  majority  of  cases  where  antitrust  violations 
have  occurred  at  levels  in  the  chain  of  distribution  so  remote  from  consumers 
as  to  n)ake  it  virtually  impossible  for  them  either  individually  or  as  a  class  to 
prove  that  they  suffered  any  compensable  injury  at  all.  much  less  the  amount 
of  the  their  damages.  Such  cases  are  additionally  complicated  by  the  fact  that 
multiple,  conflicting  claims  are  typically  asserted  by  persons  at  different  levels 
in  the  chain  of  distribution  based  on  the  same  alleged  overcharge.  As  we  shall 
show,  neither  the  parens  patriae  nor  fluid  recovery  devices  provide  solutions  to 
the  very  real  problems  of  proof  of  injury  and  manageability  presented  by  these 
cases :  consequently,  if  enacted  in  its  present  form,  the  legislation  now  being  con- 
sidered by  Congress  is  virtually  certain  to  produce  disappointed  expectations  and 
frustration  on  the  part  of  those  suposedly  to  be  benefited. 

Finally,  we  shall  attempt  to  suggest  some  alternatives  to  massive  treble  dam- 
age suits  which  we  believe  will  help  to  realize  the  objectives  of  the  pending  bills 
far  more  effectively  and  without  the  practical,  economic  and  constitutional  prob- 
lems raised  by  parens  patriae  and  fluid  class  actions. 

PRICE-FIXING    CASES    DIRECTLY    AFFECTING    CONSUMERS 

Very  few  of  the  horizontal  pi-ice-fixing  actions  brought  by  the  Department  of 
Justice  over  the  past  five  years  have  accused  defendants  of  fixing  the  retail 
prices  at  which  consumers  actually  bought  goods  or  services.  Passing  the  4  of 
these  suits  alleging  price-fixing  affecting  vending  machines  for  cigarettes  and 
soft  drinks  (where  the  small,  unrecorded,  cash  purchases  involved  make  it 
obviously  impossible  for  many  individual  consumers  to  establish  injury),  we 
find  that  two  of  the  Justice  Department  suits  charged  local  price-fixing  con- 
spiracies affecting  retail  liquor  sales  in  Clovis,  New  Mexico  and  Waco,  Texas; 
two  charged  similarly  local  price-fixing  conspiracies  on  shoes  and  women's  cloth- 
ing in  Albuquerque  and  New  York  City,  respectively  ;  four  involved  allegedly 
fixed  charges  for  automobile  repair  work;  and  one  charged  price-fixing  on 
assembled  tour  packages  for  travelers. 

The  largest  single  category  of  retail  price-fixing  charged  by  the  Government, 
however,  has  been  in  the  area  of  alleged  conspiracies  based  on  fee  schedules  and 
codes  of  ethics  adopted  by  various  associations  of  professionals  and  realtors.  No 
less  than  15  of  these  suits  have  been  brought  against  groups  of  lawyers,  archi- 
tects, engineers,  accountants,  anesthesiologists,  veterinarians  and  (particularly) 
real  estate  brokers. 

The  fee  schedule  cases  provide  a  dramatic  example  of  the  potential  dangers 
of  parens  patriae  and  fluid  class  suits  in  circumstances  where  the  equities  fail  to 
match  the  pre-conceived  notions  of  the  proponents  of  these  procedural  devices. 
Here  we  are  generally  dealing  with  small  individual  businessmen  and  practi- 
tioners, not  giant  corporations.  We  are  likewise  not  dealing  with  hardened  price- 
fixers  ;  in  maaiy  cases  the  legality  of  the  codes  of  ethics  and  fee  schedules  in 
question  vras  generally  presumed  even  by  lawyers  until  the  Supreme  Court  ruletl 
otherwise  just  last  term.  Finally,  it  is  highly  unlikely  that  any  of  these  groups 
of  defendants  have  amassed  collective  "pots  of  gold"  by  gouging  consumers ;  to 
the  contrary,  as  one  court  noted  in  approving  the  settlement  of  a  class  action 
against  certain  realtors  in  Alabama  that  provided  for  no  damage  recovery  at  all, 
in  each  and  every  case  where  real  estate  brokerage  fee  schedules  have  been  en- 
joined, the  effect  has  been  to  increase  rather  than  lower  rates. 

Nevertheless,  real  estate  brokers  in  particular  have  recently  been  subjected  to 
a  number  of  class  suits  asserting  astronomical  treble  damage  claims  which  are 
particularly  shocking  in  light  of  the  smallness  of  the  business  involved.  In 
Kline  v.  Caldwell  Banker  &  Co.,^  for  example,  the  representatives  of  the  alleged 
plaintiffs'  class  sought  to  recover  $750,000,000  against  some  2,000  Los  Angeles 
realtors  (the  vast  majority  of  them  being  individuals  in  business  for  and  by 
themselves)  based  upon  the  claimed  use  of  a  recommended  fee  schedule  in  some 


"1974-2  Trade  Cases  H  73,436  (9th  Cir.  1974). 
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400,000  sales  of  residential  property.  In  rejecting  this  proposed  class  suit,  the 
Ninth  Circuit  introduced  "the  notion  of  fairness  to  defendants"  as  a  requirement 
of  Rule  23."  Thus,  in  his  concurrence,  Judge  Duniway  pointed  out  that  to  allow 
a  class  action  in  the  circumstances  of  the  Kline  case  would  be  to  create  "an 
overwhelmingly  costly  and  potent  engine  for  the  compulsion  of  settlements, 
whether  just  or  unjust."  Most  brokers,  he  observed,  are  small  businessmen  who 
"cannot  afford  even  to  participate  in  such  an  action,  much  less  to  defend  it 
effectively"  and  who  therefore  "will  settle  for  whatever  amount  they  can  bargain 
for,  and  without  regard  as  to  whether  they  are  really  liable  or  not.  .  .  ." 

While  it  is  doubtful  that  the  draftsmen  of  the  proposed  parens  patriae  bills 
deliberately  intended  to  revoke  the  "fairness"  doctrine  articulated  in  Kline, 
this  may  be  what  they  have  in  effect  done  by  eliminating  many  of  the  significant 
safeguards  against  injustice  presently  contained  in  Rule  23.  Thus,  for  example, 
the  Ninth  Circuit's  holding  is  predicated  upon  the  requirement  of  F.R.Civ.P. 
23(b)  (3)  that  a  class  action  be  "superior  to  other  available  methods  for  the 
fair  and  efficient  adjudication  of  the  controversy."  (emphasis  added)  Since  no 
corresponding  language  is  included  in  the  proposed  legislation  now  before  Con- 
gress, "fairness"  may  not  be  a  requirement  in  parens  patriae  suits  unless  im- 
parted as  a  matter  of  constitutional  requirement.  Without  a  fairness  require- 
ment, the  courts  would  not  have  the  power  to  prevent  abuse  which  the  Ninth 
Circuit  exercised  in  Kline. 

In  short,  while  the  proponents  of  the  parens  patriae  bills  may  have  in  mind 
their  application  to  cases  of  hard  core  antitrust  violation  by  defendants  that 
have  unjustly  enriched  themselves  at  the  public  expense,  there  is  nothing  in  the 
proposed  legislation  that  so  limits  State  suits  or  indeed  even  permits  judicial 
control  to  avoid  the  vei'y  real  danger  of  inequity — a  danger  which  is  apparent, 
not  in  some  hypothetical  situation,  but  in  the  kinds  of  cases  that  the  Justice 
Department  and  private  plaintiffs'  bar  are  bringing  right  now. 

The  question  that  perhaps  Congress  ought  to  be  asking  itself  at  this  point  is 
whether  it  really  serves  the  interests  of  consumers  and  the  nation  generally  for 
even  the  Department  of  Justice  to  be  bringing  these  fee  schedule  cases,  especially 
since  the  Department  itself  acknowledges  that  prices  in  "service  businesses" 
have  risen  after  each  of  its  price-fixing  suits.  Without  prejudging  the  issue  in 
this  particular  area,  it  would  seem  that  the  least  that  is  required  are  procedural 
safeguards  of  the  kind  that  guide  and  control  administrative  conduct  in  other 
parts  of  government,  to  ensure  rational  decision-making  in  the  consumer  and 
national  interest  by  the  antitrust  enforcement  agencies.  While  we  shall  make 
some  specific  suggestions  in  this  regard  in  the  final  section  of  this  article,  it  may 
be  observed  here  that  this  goal  of  policy  coordination  at  the  prosecutorial  level 
becomes  much  more  difficult  to  achieve  to  the  extent  that  enforcement  responsi- 
bilities are  shifted  to  50  State  attorneys  general  liy  parens  patriae  legislation." 
The  fact  is  that  the  very  granting  to  the  States  of  the  power  to  bring  these  com- 
pensatory suits  for  consumers  is,  by  itself,  sufficient  to  create  immense  pressures 
nn  State  officials  to  sue  in  every  case  where  their  consumer-constituents  ma.v 
potentially  have  a  claim. 

Turning  to  the  remaining  types  of  price-fixing  at  the  retail  level  that  have  been 
the  targets  of  Government  suits,  the  danger  here  is  that  the  proposed  use  of 
parens  patriae  and  fluid  class  remedies  against  the  garages,  liquor  stores  and  tour 
coordinators  who  are  generally  the  defendants  in  these  cases  may  well  be  as  in- 
appropriate as  trying  to  kill  mosquitoes  with  an  elephant  gun,  and  equally  im- 
productive.  The  businesses  involved  in  most  of  these  violations  are,  after  all, 
sufficiently  small  so  that  the  fines  of  up  to  $1  million  provided  for  by  present  law 
are  already  more  than  sufficient  to  threaten  economic  extinction.  What  is  more. 
most  of  the  defendants  allegedly  involved  in  this  kind  of  price-fixing  seem  to 
be  in  licensed  businesses,  a  circumstance  which  gives  the  States  a  potent  addi- 
tional weapon  for  both  deterring  others  and  preventing  recurrences  of  the  offense 
by  the  same  wrongdoer. 


"^^  Marks  V.  fian  Francisco  Real  Estate  Board,  1975  Trade  Cases  T|  G0,1S2  (N.D.  Cal. 
1975)  at  p.  05.609. 

^3  In  addition  to  tlifi  policy  and  practical  objections  to  such  a  shift,  the  Supreme  Court's 
recent  decision  in  Bucklen  v.  Valeo,  —  U.S.  — .  44  U.S.L.W.  4127.  4169  (.Jan.  30.  1976) 
indicates  that  the  pendinp:  parens  patriae  legislation  probably  violates  Art.  II.  cl.  2.  §  2 
of  the  Constitution  insofar  as  it  purports  to  vest  in  the  State  attorneys  a  Reneral  respon- 
sibility and  authority  "for  conductinsr  civil  litigation  In  the  courts  of  the  Ignited  States 
for  vindicating:  puhlic  rights.  .  .  ."  This  is  entirely  different  from  existing  statutory  provi- 
sions for  treble  damage  actions  under  the  antitrust  laws  which,  like  other  private  suits 
under  federal  law,  require  that  the  plaintiff  must  demonstrate  injury  to  himself,  and  thus 
plainly  involve  the  vindication  of  private,  not  public,  rights. 
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In  sum,  there  is  no  shortage  of  available  deterrents  to  retail  price-fixing.  The 
real  problem  is  not  one  of  adding  a  new  hydrogen  bomb  to  our  armory  of  punish- 
ments, but  rather  of  improving  our  enforcement  efforts  so  that  potential  price- 
fixers  will  know  that  detection  and  punishment  for  antitrust  violations  will  be 
sure  and  swift." 

PKICE-FIXING   COXSPIRACIES   KEMOTE   FROM    CONSUMERS    IN    THE   CHAIN    OF   DISTBIBU- 
TIOX — THE   PROBLEMS   OF   PROVING   PASS-ON 

The  overwhelming  majority  of  price-fixing  suits  brought  by  the  Department  of 
Justice  from  1971  to  1975  have  alleged  conspiracies  in  areas  of  the  economy  far 
removed  from  the  consumer,  with  the  result  that  the  price-fixed  item  is  generally 
a  minuscule  component  of  the  product  or  service  that  the  consumer  purchases. 
For  example,  many  of  these  suits  have  involved  items  such  as  plumbing  fixtures, 
gypsum  wall  board  and  plaster,  gas  vent  pipe,  plastic  pipe  fittings,  concrete  and 
concrete  block,  toilet  seats  and  overhead  garage  doors,  which  consumers  typically 
acquire  only  as  component  parts  of  new  or  used  houses.  Similarly,  the  Depart- 
ment has  charged  price-fixing  conspiracies  affecting  zipper  sliders,  which  con- 
sumers ultimately  acquire  as  a  minute  component  of  the  articles  of  clothing  they 
purchase,  and  with  respect  to  the  paper  labels  which  are  put  on  some  bottles  and 
cans  and  which  are  thus  included  as  a  minor  incident  to  the  food  and  beverages 
consumers  purchase  at  the  grocery  or  supermarket. 

Even  further  removed  from  consumers  are  the  conspiracies  charged  by  the 
Government  affecting,  for  example,  diamond  grit  used  for  industrial  grinding, 
chromite  sand  used  to  make  molds  for  steel  ingot,  nylon  netting  used  for  shrimp 
and  salmon  fishing,  and  chemicals  used  to  make  plastics  and  herbicides,  all 
of  which  have  only  the  most  speculative  connection  with  goods  or  services  actually 
sold  to  consumers.  On  the  other  hand,  in  another  group  of  cases  involving  local 
price-fixing  conspiracies  by  wholesalers  of  bread,  dairy  products,  meat,  eggs 
and  produce,  consumers  do  purchase  the  price-fixed  items  as  such,  but  only  after 
they  have  been  bought  and  sold  at  one  or  more  intervening,  competitive  levels  in 
the  chain  of  distribution. 

The  problem  in  all  of  these  situations  where  the  consumer  does  not  deal  di- 
rectly with  an  alleged  price-fixer  is  that  he  cannot  establish  a  claim  merely  by 
proving  that  there  has  been  an  antitrust  violation ;  rather,  in  order  to  show 
that  he  has  been  injured,  the  consumer  must  also  demonstrate  that  there  was 
an  overcharge  which  reached  him  by  being  passed  from  one  level  to  another  in 
the  chain  of  distribution. 

The  extreme  (indeetl,  insuperable)  diflSculty  of  trying  to  prove  the  pass-on 
of  an  overcharge  was  articulated  at  length  by  Justice  White  in  his  now  classic 
opinion  in  Hanover  l^lioe.  The  plaintiff  in  that  case  was  a  shoe  company  that 
claimed  it  had  been  overcharged  as  a  result  of  the  defendant's  policy  of  only 
leasing,  as  opposed  to  selling,  its  shoe-manufacturing  machinery,  thereby  rais- 
ing the  total  cost  to  the  user  of  the  machinery  in  question.  By  way  of  defense, 
the  defendant  argued  that  the  plaintiff  had  suffered  no  injury  since  it  had 
''passed-on"  any  overcharge  to  its  own  customers  by  increasing  the  prices  at 
which  it  sold  shoes. 

In  rejecting  this  defense,  the  Court  stressed  the  virtual  impossibility  of 
trying  to  establish  a  casual  link  between  an  overcharge  incurred  by  a  business 
in  acquiring  supplies  or  equipment  and  the  pricing  decisions  of  that  company's 
executives  in  the  different  and  presumably  competitive  market  in  which  it  sells. 
Justice  White  noted : 

Normally  the  impact  of  a  single  change  in  the  relevant  conditions  cannot 
be  measured  after  the  fact;  indeed  a  bu.sinessman  may  be  unable  to  state 
whether,  had  one  fact  been  different  (a  single  supply  less  expensive,  general 
economic   conditions   more   buoyant,   or   the  labor  market  tighter,  for  ex- 
ample), he  would  have  chosen  a  different  price.    (At  492-93). 
Indeed,   even   in  the  best  possible  circumstances,  where,  by  hypothesis,  "it 
could  be  shown  that  the  buyer  raised  his  price  in  response  to,  and  in  the  amount 
of,  the  overchax-ge,"  it  would  still  be  impossible  to  prove  that  the  buyer's  price 
increase  represented  the  pass-on  of  that  overcharge  since  : 

There  would  remain  the  nearly  insuperable  difl3culty  of  demonstrating 
that  the  particular  plaintiff  could  not  or  would  not  have  raised  his  prices 
absent  the  overcharge  or  maintained  the  higher  price  had  the  overcharge 
been  discontinued. 


1*  Some  specific  suggestions  for  such  improvement  are  laid  out  in  the  final  section  of  this 
article. 
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In  short,  iu  what  the  Supreme  Court  referred  to  as  "the  real  economic  world 
rather  than  an  economist's  hypothetical  model,"  it  is  inherently  impossible  to 
reconstruct  the  subjective  dynamics  of  a  past  pricing  decision,  much  less  deter- 
mine what  that  decision  would  have  been  if  a  particular  cost  item  had  been 
less  expensive. 

The  only  exception  to  this  general  rule  which  Justice  White  recognized  in 
his  opinion  was  the  case  of  preexisting  cost-plus  contracts  and  like  arrange- 
ments where  the  impact  of  a  single  cost  item  on  price  can  be  determined  with 
mathematical  certainty  without  regard  to  competitive  market  conditions  and 
without  inquiry  into  the  mental  processes  of  individual  businessmen  seeking  to 
evaluate  the  subtle  play  of  economic  forces. 

Some  two  years  later,  the  same  "insuperable"'  evidentiary  obstacles  which 
had  led  Justice  AVhite  to  reject  a  claim  of  pass-on  by  way  of  defense  were 
relied  on  by  Judge  Lord  in  dismissing  the  claims  of  an  alleged  homeowner 
class  in  the  Plumbing  Fixtures  litigation. 

The  defendants-manufacturers  in  that  case  were  charged  with  price  fixing  on 
tubs,  toilets,  sinks  and  similar  items.  In  order  to  recover,  however,  a  member 
of  the  homeowner  class  would  have  had  to  prove  (i)  that,  becaiti^e  of  the  con- 
spiracy, the  plumbing  fixtures  that  were  ultimately  installed  in  his  house  had 
been  sold  by  a  defendant  to  a  wholesaler  at  a  price  that  included  an  overcharge ; 
(ii)  that  that  wholesaler  had  sold  the  fixtures  to  a  plumbing  contractor  at  an 
inflated  price  that  passed-on  the  overcharge;  (iii)  that  the  overcharge  was 
again  passed  on  in  the  bid  for  the  combined, package  of  labor  and  material  that 
tile  plumbing  contractor  submitted  to  the  builder:  and  (iv)  that  the  price  at 
which  the  builder  sold  the  class  member  his  home  contained  the  same  over- 
charge. Those  homeowner  claimants  that  had  liought  used  rather  than  new  homes 
would  in  addition  have  had  to  show  that  each  time  their  houses  changed  hands 
the  purchase  price  was  inflated  by  the  amount  by  which  the  defendant-manufac- 
turer had  orinigally  overcharged  the  wholesaler  for  the  plumbing  fixtures. 

A  number  of  factors  combined  to  make  it  apparent  that  the  homeowners  in 
the  PJumbing  Fixtures  case  could  not  possibly  prove  their  claims.  For  one  thing, 
unlike  the  situation  in  Hanover  Shoe,  they  would  have  had  to  prove  not  one,  but 
a  whole,  unbroken  series  of  multiple  pass-ons.  Second,  the  plumbing  fixtures 
which  were  actually  involved  in  the  alleged  conspiracy  were  a  very  small  part 
of  the  cost  of  the  homeowner's  houses.  Thus,  the  maximum  overcharge  on  the 
fixtures  in  a  typical  two  bathroom  house  was  estimated  by  the  Court  to  be  $10 
to  $20,  whereas  the  total  prices  for  the  homes  that  the  class  members  purcha.sed 
ranged  from  $20,000  o  $30,000.  It  struck  the  Court,  understandably,  as  incredible 
that  a  builder  or  former  owner  would  have  sold  a  thirty  thousand  dollar  house 
for  $29,990  but  for  a  $10  overcharge  on  plumbing  fixtures  at  the  manufacturer 
level. 

Finally,  the  wholesaler,  the  plumhing  contractor,  the  builder,  and  each  suc- 
cessive owner  of  the  structure  sold  in  an  untainted,  highly  competitive  market, 
where  price  was  largely  a  function  of  supply  and  demand.  Thus,  competition  at 
each  level  in  the  chain  of  distribution  served  to  insulate  those  further  down  line 
from  the  impact  of  an  overcharge  at  the  manufacturer  level. 

AVhat  is  particularly  significant  about  these  considerations  is  that,  far  from 
being  unique  to  Plumbing  Fixtures,  they  would  appear  to  apply  equally  to  the 
gas  vent  pipe,  concrete  block,  plastic  pipe  fittings,  wall  board,  zipper  slider, 
paper  label  and  other  alleged  conspiracies  charged  in  many  recent  Government 
suits  involving  the  same  or  substantially  similar  chains  of  distribution,  and,  of 
course,  n  fortiori  to  the  cases  involving  equipment  and  raw  materials  even  more 
distantly  removed  from  the  level  at  which  consumers  purchase.  Virtually  all  of 
the  courts  that  have  considered  the  matter  agree  that  in  such  case.s— which 
account  for  the  overwhelming  mass  of  price-fixing  conspiracies  as  reflected  in 
five  years  of  Government  suits— consumers  cannot  possibly  establish  compensable 
claims. 

A  more  difficult  problem  is  presented  by  those  situations  where  consumers 
actually  purchase  the  price-fixed  item  itself  from  an  intervening  seller.  Thus, 
while  several  courts  have  found  that  the  obstacles  to  proving  pass-on  discussed 
in  Hanover  Shoe  likewise  bar  consumer  suits  against  wholesalers  of  bread  and 
eggs,  the  court  in  the  Boshes  case  took  the  position  that  retail  purchasers  of 
General  Motors  autoinohiles  might  be  able  to  prove  injury  resulting  from  price- 
fixing  and  monopolization  at  the  manufacturer  level  because  they  bought  the 
product  in  suit  in  the  same  form  as  the  defendant  sold  it  and  not  (like  the  home- 
owners in  Plumbing  Fixtures)  "as  a  small  component  or  derivative  of  something 
else." 
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The  problem  with  relying  on  this  fact  as  a  dispositive  circumstance  is  that  it 
fails  to  deal  with  the  basic  reationale  for  Hanover  Shoe,  which  is  the  inherent 
impossibility  of  reconstructing  pricing  decisions  in  a  competitive  market.  Thus, 
the  court  noted  in  Boshes  that  the  "retail  automobile  business  is  notorious  for 
its  haggling."  that  "buyers  'shop  around'  to  get  the  best  price"  and  that  "[p] rices 
vary  even  among  identical  automobiles  sold  by  different  dealers."  If,  as  the 
Supreme  Court  held,  the  difficulties  of  proving  a  pass-on  are  insuperable  even 
wbere  it  can  be  sbown  that  the  tirst  buyer  "raised  his  price  in  response  to,  and  in 
the  amount  of.  the  overcharge,"  it  would  surely  seem  to  be  at  least  equally  un- 
availing to  tiT  to  determine  whether  a  particular  dealer  passed-on  or  absorbed 
an  overcharge  in  the  admittedly  volatile  and  highly  competitive  retail  auto- 
mobile market.  In  short,  so  long  as  the  consumer  is  insulated  by  a  competitive 
intervening  market,  Hanover  Shoe  itself  suggests  no  reasonable  basis  for  dis- 
tinguishing cases  involving  wholesale  lettuce  or  milk  from  those  deahng  with 
alleged  price-fixing  by  producers  of  concerte  block  or  the  paper  labels  on  cans  of 
food. 

A  number  of  courts  and  commentators,  finding  the  disallowance  of  consumer 
claims  to  be  an  undesirable  and  overly  harsh  result,  have  criticized  the  applica- 
tion of  Hanover  Shoe  in  Plumbing  Fixtures  and  like  cases.  The  problem,  how- 
ever, is  that  none  of  these  critics  has  adequately  come  to  grips  with  the  hard 
factual  considerations  upon  which  the  rejection  of  allegations  of  pass-on  has 
been  based. 

Thus,  it  has  been  said  that  Judge  Lord's  decision  represented  an  overly  "literal" 
application  in  favor  of  defendants  of  a  principle  estabUshed  by  the  Supreme 
Court  for  the  benefit  of  plaintiffs  ;  and  one  recent  opinion  has  even  suggested  that 
he  should  have  instead  interpreted  Hanover  Shoe  in  light  of  the  "result  orienta- 
tion with  which  tlie  Court  has  approached  the  whole  area  of  private  treble 
damage  litigation."  In  other  words,  according  to  this  school  of  thought,  when 
Justice  Vrhite  referred  to  the  difficulties  of  proving  pass-on  as  "uusuperable,"  he 
really  meant  that  they  were  uusuperable  for  defendants  only,  and  that  a  way 
would  be  found  to  allow  plaintiffs  faced  with  the  identical  evidentiary  prob- 
lems to  somehow  prevail.  Aside  from  the  lack  of  confidence  in  the  judicial  process 
which  the  cynicism  implicit  in  this  view  could  well  engender,  it  fails  to  take 
into  account  the  solid  factual  basis  upon  which  Justice  White's  analysis  rests. 
Thus,  the  Court's  statements  as  to  the  virtual  impossibility  of  reconstructing 
the  decision-making  process  by  which  Hanover  priced  its  shoes  were  predicated 
upon  observations  as  to  what  the  Court  itself  characterized  as  the  "real  economic 
world,"  and  those  same  factual  conditions  obviously  had  to  apply  to  an  effort  by 
a  consumer  of  shoes  to  disentangle  precisely  the  same  pricing  decision  (as  well  as 
subsequent  pricing  actions  at  the  wholesaler  and  retailer  level)  in  seeking  to 
establish  a  claim. 

In  general,  the  cases  which  have  refused  to  apply  Hanover  Shoe  to  bar  con- 
sumer claims  treat  the  entire  issue  as  a  question  of  standing.  They  accordingly 
reject  the  Plinnbinff  Fixtures  decision  as  an  err meous  attempt  to  in.sert  a  require- 
ment of  privity  into  the  law  of  standing,  pointing  out  (correc-tly)  that  such  a  rule 
would  be  inconsistent  with  at  least  the  targ?t  area  test  of"  standing  adopted 
by  some  circuits.  In  point  of  fact,  the  disallowance  of  the  homeowner's  claims 
in  Plumbing  Fixtures  had  nothing  more  to  do  with  standing  than  did  the  Supreme 
Court's  refusal  to  recognize  the  pass-on  defense  in  Hanover  Shoe."-'^  Instead,  both 
dec-isifms  were  ba^ed  upon  a  realistic  assessment  of  the  evidentiary  problem 
involved  and  the  unlikelihood  in  point  of  fact  that  the  pass-on  or  pass-ons  in 
qupsticn  could  ever  conceivably  be  proven  to  have  actually  occurred. 

It  is  precisely  such  practical  questions  as  to  the  possiliilities  and  methods  of 
proof  that  the  cases  which  treat  pass-on  as  an  issue  of  standing  neatly  avoid. 
Thus,  in  the  Master  Keg  case,  the  Second  Circuit  suggested  that  the  plaintiffs 
might  be  able  to  prove  injury  merely  by  establishing" that  there  had  been  an 
overcharge  and  that  they  were  consumers  of  the  product  in  question,  apparentlv 
not  even  considering  the  possibility  that  any  overcharge  might  have  in  fa.et  been 
absorbed  in  its  entirety  by  persons  at  intervening  levels  in  the  claim  of  distribu- 
tion. In  the  Western  Liquid  Asphalt  Cases  the  Court  ducked  the  issue  of  how 

"The  dpfpiidants  in  Phimhirifj  Fixtures  diri  nnt  pven  Hnim  that  the  homeowner  nlainfiff« 
lacked  standing.  This  wonld  have  been  a  strictly  leeal  defense  which  cnnld  h^ve  hepn  fand 
generally  is)  raised  by  a  motion  to  dismiss  based  on  the  pleadings.  Instead  the  defendants 
sought  to  establish  through  interrogatories  that,  ."s  a  factual  matter,  tlip  homeowners 
could  not  possibly  prove  injury.  When  the  plaintiffs  failed  to  respond  with  meaning<-ul 
answers,  the  Court  imposed  the  sanction  of  assuming  the  relevant  facts  in  defendants' 
favor,  and  ruled  accordingly. 
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injury  could  in  fact  be  proven  by  relying  on  the  lower  court  supposed  assumption 
that  some  portion  of  the  alleged  overcharge  had  been  passed  on  the  plaintiffs. 
In  the  Carnival  Bag  Co.  case  the  court  merely  ruled  that  the  issue  of  whether 
the  plaintiffs  could  prove  their  claims  was  irrelevant  to  the  defendants'  motion 
to  dismiss,  which  was  denied  on  the  ground  that  the  plaintiffs  were  in  the  "target 
area"  of  the  alleged  volation  and  therefore  had  standing. 

While  the  question  of  whether  pass-on  can  in  fact  ever  be  proven  in  any  of 
those  cases  thus  lies  in  abeyance,  the  affidavits  referred  to  in  some  of  the  opinions 
suggest  that  the  Supreme  Court's  prognosis  as  to  the  futility  of  such  an  effort 
is  likely  to  be  borne  out.  Thus,  for  example,  in  the  Master  Key  litigation.  Judge 
Blumenfeld  based  his  deuial  of  the  defendants'  motion  for  summary  judgment 
in  part  on  an  affidavit  of  the  plaintiffs'  economist  stating  that  the  buildhrs'  hard- 
ware involved  in  that  case  was  sold  in  a  market  characterized  by  inelastic  de- 
mand. The  court's  opinion  then  quotes  with  approval  the  economist's  conclusion 
that  "[wjlien  demand  is  very  inelastic,  increases  in  costs  due  to  an  overcharge 
will  be  passed  on  in  full."  Ironically,  this  is  precisely  the  argument  that  was 
raised  by  the  defendant  in  Hanover  Shoe  who  maintained  that  there  could  be  no 
injury  "where  [an]  overcharge  is  imposed  equally  on  all  of  a  buyer's  competitors 
and  where  the  demand  for  the  buyer's  product  is  so  inelastic  that  the  'buyer  and, 
his  cDiHijrtitors  could  all  increase  their  prices  by  the  amount  of  the  cost  increase 
iiithoiit  suffering  a  consequent  decline  in  sales."  (emphasis  added) 

Indeed,  it  was  in  response  to  this  very  claim  that  the  Court  made  its  much 
quoted  statements  as  to  the  "insuperable  difficulty"  of  recreating  pricing  deci- 
sions "in  the  real  economic  world  rather  than  an  economist's  hypothetical 
model." 

Wliile  one  may  sympathize  with  the  reluctance  of  some  courts  to  disallow 
consumer  claims,  it  is  clear  that  rulings  which  postpone  decision  on  the  pass-on 
issue  confer  no  benefit  on  consumers  if  they  merely  afford  them  an  opportunity 
to  demonstrate  in  agonizing  detail  the  futility  of  attempting  to  meet  their  burden 
of  proof  which  the  Supreme  Court  pointed  out  in  detail  in  Hanover  Shoe.  If 
Justice  "White  in  Hanover  and  Judge  Lord  in  Plumbing  Fixtures  were  correct 
in  their  perception  of  the  relevant  facts — and  thus  far  no  court  or  commentator 
has  demonstrated  the  contrary — then  it  must  be  accepted  as  a  fact  of  economic 
life  that  the  overwhelming  mass  of  price-fixing  conspiracies  which  occur  at  levels 
other  than  retail  do  not  result  in  compensable  injury  to  consumers.  In  view  of 
this  circumstance,  the  proposed  parens  patriae  bills  now  before  Congress  are 
likewise  likely  to  prove  a  cruel  disappointment  since  the  whole  approach  for 
protecting  consumers  which  they  embody  is  predicated  on  the  erroneous  assump- 
tion that  consumers  have  viable  treble  damage  claims  in  the  case  of  at  least  a 
significant  body  of  antitrust  violations.  Since,  as  we  have  seen,  this  is  not  likely 
to  be  true  even  with  respect  to  most  price-fixing  cases,  the  parens  patriae  and 
class  action  innovations  would  seem  calculated  to  raise  expectations  on  the  part 
of  the  public  that  cannot  possibly  be  reaUzed. 

This  conclusion  is  in  no  way  altered  by  the  provision  in  the  pending  bills 
allowing  "damages  [to]  be  proved  and  assessed  in  the  aggregate  on  the  basis  of 
statistical  or  sampling  methods,  or  such  other  reasonable  method  of  estimation 
as  the  court  in  its  discretion  may  permit,  without  separately  proving  the  fact 
or  amount  of  individual  injury  or  damage.  ,  .  ." 

If  the  problems  of  proving  pass-on  are  insuperable  on  an  individual  basis,  it 
is  difficult  to  imagine  how  such  difficulties  could  be  overcome  by  aggregation,  or 
what  statistical,  sampling  or  estimating  methods  would  be  conceivably  relevant 
to  such  an  endeavor.  Surely,  if  there  is  more  than  one  level  of  buyers  and  sellers 
in  the  chain  of  distribution,  it  could  not  be  enough  merely  to  show  an  overcharge 
by,  for  example  the  manufacturers,  since  the  possibility  (and,  indeed,  likelihood) 
that  consumers  were  insulated  from  any  overcharge  by  the  operation  of  inter- 
vening competitive  markets  would  make  it  impossible  to  infer  that  either  the 
class  as  a  whole  or  any  of  its  members  were  injured. 

Similarly,  a  mere  showing  that  prices  increased  at  the  retail  level  or  even  at 
each  of  the  other  intervening  levels  of  the  chain  of  distribution  would  not  be 
sufficient  to  prove  pass-on.  As  the  Supreme  Court  pointed  out  with  respect  to  the 
much  stronger  hypothetical  case  in  which  it  was  assumed  that  the  buyer  raised 
Ills  price  in  response  to  and  in  the  amount  of  an  overcharge,  a  pass-on  still  could 
not  be  proven  because  there  still  remained  the  "nearly  insuperable  difficulty"  of 
demonstrating  that  that  seller  would  not  have  raised  his  prices  in  any  event. 
Obviously,  expanding  the  same  or  some  lesser  proffer  of  proof  to  cover  the 
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"aggregate"  injury  of  an  entire  class  would  not  serve  to  cure  the  defect  Justice 
White  perceived ;  indeed,  in  Hanover  Shoe  itself  the  defendant  ivas  trying  to 
prove  a  pass-on  on  a  class  basis — viz.  a  pass-on  by  the  plaintiff  to  its  customers 
in  general — and  it  was  just  such  an  attempted  class-wide  showing  of  pass-on 
based  on  economists'  arguments  and  statistics  that  the  Supreme  Court  rejected. 

The  problems  of  proving  pass-on  are  likewise  untouched  by  the  provisions  in 
the  pending  Senate  bill  for  parens  patriae  suits  for  injuries  "to  the  general  econ- 
omy of  [a]  State  ...  as  measured  by  any  decrease  in  revenues  or  increase  in 
expenditures  .  .  .  that  may  with  reasonable  probability  be  casually  related  to 
[an]  antitrust  violation  .  .  ." 

If  the  problems  of  proving  pass-on  make  it  impossible  for  the  consumers  in  a 
State  to  establish  that  they  have  been  overcharged  as  a  result  of  an  alleged  price- 
fixing  conspiracy,  it  is  hard  to  imagine  how  the  State  itself  could  show  an  injury 
to  its  "general  economy"  because,  for  example,  of  a  "decrease  in  revenues."  In- 
deed, even  if,  contrary  to  Hanover  Shoe,  it  could  somehow  be  proven  that  a  con- 
spiracy to  fix  the  prices  of,  say,  plastic  pipe  or  overhead  garage  doors  had  re- 
sulted in  an  overcharge  to  consumers  who  purchased  houses,  the  result  of  that 
overcharge  would  be  to  increase  rather  than  decrease  State  revenues  by  inflating, 
inter  alia  sales  taxes,  real  estate  transfer  taxes  and  the  income  taxes  of  in-state 
sellers,  all  without  any  corresponding  cut  in  the  taxes  paid  by  the  hypothetieally 
overcharged  homeowners. 

Similarly,  it  is  diflScult  to  conceive  of  any  way  in  which  a  State  could  claim 
injury  in  its  quasi-sovereign  or  parens  patriae  capacity  because  of  increased 
expenditures  resulting  from  a  price-fixing  conspiracy.  If  a  supposed  increased  in  a 
State's  expenditures  resulted  from  its  own  purchase  of  a  structure  containing  a 
price-fixed  item,  then  any  claim  the  State  might  have  would  be  in  its  proprietary 
capacity,  not  as  parens  patriae  {i.e.,  as  a  quasi-sovereign  suing  to  protect  the 
general  welfare  of  its  citizens),  which  means  the  State  would  be  in  the  same  posi- 
tion and  would  face  the  same  problems  as  any  private  consumer-claimant,  in- 
cluding, of  course,  the  insuperable  obstacles  of  proving  pass-on.  On  the  other 
hand,  if  the  increase  in  State  expenditures  resulted  from  its  payment  of  monies 
(such  as  increased  welfare  benefits)  to  certain  overcharged  consumers,  then,  by 
its  nature,  its  claim  would  derive  from  the  injuries  actually  incurred  by  those 
consumers  and  would  therefore  fall  a  fortiori  where,  because  of  the  problems  of 
proving  pass-on,  proof  of  injury  to  the  consumers  themselves  could  not  be 
established. 

In  Hawaii  v.  Standard  Oil  Co.,  the  plaintiff  was  unable  to  articulate  any  pre- 
cise theory  or  measure  of  damages  by  which  the  gasoline  price-fixing  conspiracy 
alleged  in  that  case  could  be  linked  to  an  injury  to  the  State's  general  economy ; 
and  it  was  that  very  inability  to  give  concretion  to  the  State's  claim  which 
made  the  Ninth  Circuit  skeptical  that  the  generalized  economic  harm  being  relied 
upon  in  fact  existed.  If,  as  the  foregoing  analysis  suggests,  there  is  no  real  fact 
situation  in  which  price-fixing  conspiracies  could  conceivably  lower  a  State's 
revenues  or  increase  its  governmental  expenditures,  then,  as  the  Ninth  Circuit 
surmised,  there  may  be  no  .^uch  thing  as  compensable  injury  to  a  State's  "general 
economy"  in  this  critical  context."  If  this  is  true,  then  this  supposed  parens 
patriae  remedy  contained  in  the  Senate  Bill  represents  another  promise  to  con- 
sumers which  is  incapable  of  fulfillment  and  which  therefore  may  be  looked  back 
upon  in  future  years  as  a  harmful  and  misleading  deception. 

AVOIDING   MULTIPLE  RECOVERIES THE  PROBLEMS  OF  ADJUDICATING  CONFLICTING 

CLAIMS    ON    A     MASSIVE     SCALE 

There  appears  to  be  a  consensus  among  all  courts  that  have  considered  the 
matter  that  the  problems  of  proving  pass-on  must  be  handled  in  such  a  way  as  to 
avoid  duplicative  recoveries  for  the  same  alleged  overcharge.  In  other  words,  if 
proof  of  pas^-on  is  treated  as  inherently  impossible  to  purposes  of  defense,  so 
that  the  plaintiff-manufacturer  in  Hanover  Shoe,  for  example,  is  permitted  to 
recover  three  times  the  over-charges  actually  incurred  by  it  at  the  time  of  pay- 
ment, without  any  reduction  for  possible  subsequent  pass-on.  then  a  different 
rule  cannot  be  invoked  to  allow  all  of  the  wholesalers,  retailers  and  consumers 
who  purchased  Hanover's  shoes  to  likewise  each  recover  for  three  times  the  same 
over-charges.  To  expose  a  defendant  to  multiple  recoveries  in  such  circumstances 


"As  we  shall  show  helow,  this  is  equally  true  in  the  case  of  other  types  of  antitrust 
violations  besides   price-fixing. 
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would  subject  it  to,  not  three-fold,  but  twelve-fold  or  more  damages  for  a  single 
violation.  Indeed,  the  penalty  would  vary  with  the  length  of  the  chain  of  dis- 
tribution (each  new  level  adding  another  treble  exposure),  rather  than  the 
gravity  of  the  offense,  thus  creating  a  singularly  arbitrary  engine  for  punishing 
or  deterring  violators ;  on  the  other  hand,  such  multiple  recoveries  cannot  be 
justified  in  terms  of  compensation  since,  by  hypothesis,  permitting  all  of  the 
claimants  to  recover  will  allow  some  if  not  most  to  enjoy  full  or  partial  windfalls. 

Accordingly,  even  those  courts  and  commentators  that  treat  pass-on  as  a  ques- 
tion of  standing  recognize  that  something  must  be  done  to  either  avoid  or  solve 
the  multiple  recovery  problem.  Thus,  for  example,  in  the  Mnstey  Key  litigation. 
Judge  Blumenfeld  (relying  on  dictum  to  the  same  effect  in  Boshes)  took  the 
position  that  the  possibility  of  double  liability  might  be  obviated  by  the  doctrine 
of  collateral  estoppel.  Under  this  theory,  if  an  indirect  purchaser  (such  as  a 
consumer)  established  a  claim  by  proving  an  unbroken  series  of  pass-ons,  the 
judgment  in  that  case  could  be  asserted  by  the  defendant  against  all  subsequent 
claimants  higher  up  in  the  chain  of  distribution  as  conclusively  establishing  that 
they  passed  on  any  overcharge  and  therefore  suffered  no  injury.  In  point  of  fact, 
this  notion  has  no  support  in  the  law  of  collateral  estoppel  which  permits  findings 
of  fact  in  one  action  to  be  used  under  certain  circumstances  in  a  subsequent  law- 
suit only  as  against  a  party  to  the  first  action  who  had  a  full  and  fair  oppor- 
tunity to  litigate  the  factual  issues  in  question.  Thus,  persons  higher  in  the  chain 
of  distribution  would  not  be  bound  by  any  prior  ruling  in  another  case  that  they 
had  passed-on  an  overcharge ;  indeed,  they  no  doubt  could  contest  any  such  as- 
sertion by  defendants  with  great  success  by  relying  on  the  controlling  authority 
of  Hanover  Shoe. 

Another  device  used  by  some  courts  to  avoid  dealing  with  the  problem  of  mul- 
tiple recoveries  is  to  rely  on  the  Statute  of  Limitations  in  .situations  where  con- 
flicting claimants  are  either  already  barred  or,  the  court  hopes,  soon  will  be 
barred  by  their  failure  to  file  claims."  In  fact,  in  the  latter  situation,  while  the 
court  may  ignore  the  issue  for  the  time  being,  the  assertion  of  conflicting  claims 
must  always  be  regarded  as  a  very  real  possibility  until  the  statute  has  actually 
run,  since  it  is  hardly  unusual  for  class  actions  on  behalf  of  large  numbers  of 
new  claimants  to  be  filed  in  the  closing  days  of  the  limitations  period.  Further- 
more, in  most  cases — particularly  where  large  amounts  of  money  are  at  stake — 
conflicting  claims  are  asserted  as  a  matter  of  course  either  in  the  same  law  suit 
or  in  separate  actions  consolidated  at  least  initially  for  pre-trial  proceedings,  and 
the  coui-ts  therefore  must  deal  directly  with  the  problems  of  preventing  multiple 
recoveries.^* 

In  such  circumstances,  those  courts  which  have  declined  to  follow  Hanover 
Shoe  and  Pliimhing  Fixtures  and  which  have  proceeded  instead  on  the  assump- 
tion that  the  fact  and  amount  of  pass-on  are  susceptible  to  proof,  have  concluded 
that  each  overcharge  must  be  divided  up  in  accordance  with  what  the  interests 
of  the  conflicting  claimants  are  proven  to  be.  Thus,  in  the  Western  Liquid  As- 
phalt Cases,  for  example,  the  Ninth  Circuit  ruled  that  damages  had  to  be  ap- 
portioned among  the  claimants  at  various  levels  in  the  chain,  with  intermedi- 
aries (such  as  contractors)  recovering  for  those  portions  of  an  overcharge  in 
fact  absorbed  by  them  and  the  ultimate  consumers  (there,  public  entities  which 
had  contracted  for  the  repair  or  construction  of  roads)  recovering  for  only  that 
portion  of  the  overcharge  actually  pa.ssed  on  through  all  prior  levels. 

Western  Liquid  Asphalt  did  not  involve  any  class  actions.  In  CHti/  and  County 
of  Deliver  v.  American  Oil  Co..  however,  the  court,  considering  the  same  problem 
of  allocating  overcharges  in  the  context  of  even  a  small  alleged  class  of  126 
public  entities,  rec'oiled  at  the  prospect.  It  noted  that  in  order  to  try  to  trace 


1^  In  fact,  the  issue  of  whether  or  not  conflicting  claims  are  actually  filed  has  little  bearinp 
on  the  task  of  determining  how  much  of  an  alleged  overcharge,  if  any.  was  passed  on  to 
consumers.  Obviously,  the  claim  of  a  consumer  who  in  fact  wns  not  injured  cannot  be  en- 
hanced by  the  failure  of  the  person  who  actually  did  absorb  the  overcharge  and  therefore 
was  Iniured  to  bring  suit  himself.  Thus,  even  if  all  persons  in  the  chain  are  not  before 
the  court  as  litigants,  many  of  them  will  still  have  to  be  brought  into  the  discovery 
process  and  perhaps  even  the  trial  to  determine  whether  there  was  in  fact  a  pass-on  to 
consumer  claimants. 

18  Thus,  in  the  Plumhinq  Fi.Ttiire.^,  Gas  Vent  Pipe  and  Plastic  Pipe  cases,  for  example, 
class  actions  were  asserted  on  behalf  of  wholesalers,  sub-contractors,  general  contractors, 
owner-builders  and  various  categories  of  end  users,  the  various  classes  in  question  often 
being  represented  by  the  same  plaintiffs  and/or  counsel  in  all  three  lawsuits.  In  the 
Drug  Cases  massive  class  actions  were  likewise  brought  by  virtually  all  conceivable 
categories  of  claimants.  In  various  of  the  wholesale  bakery  price-fixing  cases,  class  actions 
have  been  asserted  by  both  retailers  and  consumers. 
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an  overcharge  on  even  a  simple  paving  job,  tlie  cost  of  the  asphalt  would  have  to 
be  broken  out  of  the  bid  and  an  inquiry  made  as  to  the  precise  manner  and  extent, 
if  any,  to  which  that  cost  influenced  the  price  charged  for  the  paving  contract  as 
a  whole.  The  court  noted  that,  while  this  would  not  be  simple,  "as  compared  to 
tracing  the  cost  of  asphalt  into  the  cost  of  a  10-mile  stretch  of  new  highway 
blasted  out  of  the  Colorado  mountains,  the  problem  would  he  child's  play." 
Tims,  describing  the  ways  in  which  proof  of  pass-on  and  injury  would  vary  from 
claimant  to  claimant,  the  court  concluded  that  "[tjo  try  this  case  as  a  class  action 
might  be  an  accountant's  paradise,  but  it  w<mld  be  a  court's  purgatory." 

Not  unsurprisingly,  in  the  Boshes  case,  where  the  alleged  class  consisted  of 
30-40  million  persons  instead  of  a  mere  126,  Judge  Decker  came  to  the  like 
conclusion  that  the  unavoidable  need  to  determine  in  each  instance  whether  a 
retailer  had  absorbed  or  passed-on  a  putative  overcharge  rendered  the  lawsuit 
hopelessly  immanageable  as  a  class  action. 

It  is  obvious  that  the  i)arens  patriae  bills  presently  before  Congress  are  cal- 
culated to  increase  dramatically  the  number  of  conflicting  claims  with  which  the 
courts  will  have  to  deal  since  they  would  invite  the  States  to  assert  consumer 
claims  in  virtually  all  large  antitrust  litigations.  Thus,  for  example,  whereas 
only  purchasers  of  zippers  have  thus  far  sued  in  the  zipper  slider  case,  if  the  pro- 
posed legislation  becomes  law,  the  states  would  presumably  feel  obligated  to  pro- 
tect the  "natural  i>ersons"  residing  within  their  borders  who  purchased  zippers 
as  part  of  clothing  ;  and  in  those  cases  where  only  the  owners  of  apartment  houses 
have  thus  far  a.sserted  claims  in  competition  with  wholesalers,  sub-contractors 
and  general  contractors  on  account  of  allegedly  price-fixed  items  (such  as  plumb- 
ing fixtures)  include<l  in  such  structures,  the  States  may  well  consider  it  their 
duty  to  try  to  vindicate  the  further  confiicting  claims  of  tenants. 

The  problem,  however,  is  that  unlike  the  present  class  action  rule,  the  pro- 
posed parens  patriae  procedures  would  not  allow  courts  the  escape  mechanism  of 
declaring  the  class  (or  parens  patriae  suit)  unmanageable.  Thence,  any  court 
unlucky  enough  to  be  chosen  as  the  forum  for  a  State  parens  patriae  action 
would  have  no  option  but  to  adjudicate  the  claims  brought  before  it,  however 
numerous  and  miniscule  they  might  be.  To  get  some  idea  as  to  what  this  would 
mean  in  practice,  one  might  consider  that,  according  to  the  House  Committee 
Report,  the  new  legislation  is  specifically  intended  to  cover  the  kind  of  case 
in  which  it  is  claimed  that  50  million  consumers  have  each  been  damaged  $1. 
Since  a  case  of  that  magnitude  is  likely  to  arise  only  where  the  alleged  violation 
is  remote  from  consumers  in  the  chain  of  distribution,  so  that  competing  claims 
by  intervening  purchasers  are  almost  certain  to  be  interposed,  the  court  is  going 
to  have  to  find  some  way  to  adjudicate  the  rights  of  each  of  .50  million  consum- 
ers, not  only  as  against  the  defendants,  but  also  as  against  conflicting  classes 
of  plaintiffs  at  other  levels  in  the  chain  of  distribution,  each  of  which  is  likely 
to  claim  that,  to  the  extent  there  was  any  illegal  overcharge,  it  was  they  rather 
than  the  consumers  who  paid  and  absorbed  it.  Not  only  will  this  enterprise 
consume  lifetimes  of  judicial  energy,  but  the  result  will  be  meaningless  for 
the  consumers  themselves  since  the  expense  of  litigating,  including  attorneys' 
fees,  will  exceed  their  maximum  possible  recoveries. 

It  is  possible  that  the  draftsmen  of  the  proposed  bills  may  hope  that  these 
problems  can  be  obviated  by  the  suggested  provisions  in  the  legislation  for  proof 
of  injury  to  a  class  "in  the  aggregate"  based  on  statistical  or  sampling  methods 
or  some  other  "reasonable  method  of  estimation."  In  fact,  as  we  have  shown, 
the  problems  of  proving  even  the  existence  of  a  pass-on  do  not  become  any 
easier  simply  by  shifting  the  focus  from  an  individual  to  a  class-wide  basis, 
and  this  is  true  a  fortiori  if  one  proceeds  on  the  assumption  that  pass-ons  can 
be  proven,  so  that  the  problem  becomes  one  of  determining  as  a  factual  matter 
what  portion  of  each  overcharge  was  borne  by  each  of  the  various  claimants 
at  the  different  levels  in  the  distribution  chain.  Certainly,  "sampling  or  sta- 
tistical methods"  are  useless  in  this  area ;  to  take  the  circumstances  of  the 
Boshes  case,  the  mere  fact  that  some  percentage  or  even  all  of  a  group  of  re- 
tailers chosen  as  a  sample  testify  convincingly  that  they  absorbed  any  and  all 
overcharges  in  their  entirety  is  of  little  or  no  probative  value  with  respect  to 
some  other  retailer  who  may  have  sold  a  particular  car  at  a  higher  price  in  en- 
tirely different  economic  circumstances.  The  fact  is  that  in  this  area  one  is 
dealing  not  only  with  the  rights  of  defendants,  but  also  with  the  rights  of  other 
plaintiffs  who  are  indisputably  innocent  parties  and  who  may  be  the  ones  who 
actually  did  absorb  the  overcharges  in  question  and  who  therefore  really  do 
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have  the  true  claims;  obviously,  there  is  no  constitutional  way  in  which  such 
persons  can  be  deprived  of  their  rights  to  treble  damages  on  the  basis  of  some 
"estimating  method"  which  may  amount  to  no  more  than  a  mere  guess  as  to 
the  extent  (if  any)  to  which  they  supposedly  passed-on  the  putative  overcharge. 

It  is  likewise  clear  that  the  problem  of  avoiding  duplicative  recoveries  is 
complicated  rather  than  aided  by  the  provisions  in  tlie  proi)osed  Senate  bill 
for  parens  patriae  suits  for  damages  to  a  State's  "general  economy."  Such  suits 
add  another  level  to  the  problem  of  dupUcation  since,  as  Justice  Marshall  noted 
in  Hawaii  v.  Standard  Oil  Co.,  a  "large  and  ultimately  indeterminable  part"  of 
any  supposed  injury  to  a  State's  "general  economy"  is  in  fact  no  more  than  a 
"reflection"  of  injuries  to  individual  consumers.  To  meet  this  point,  the  Senate 
bill  has  added  a  proviso  that  a  State  not  be  awarded  any  damage  recovery  for 
injury  to  its  general  recovery  which  duplicates  its  i-ecovery  for  injury  to  in- 
dividual consumers.  Aside  from  the  failure  of  this  provision  to  deal  at  all  with 
the  danger  of  duplication  resulting  from  private  suits,'"  the  command  it  gives 
to  the  courts  would  appear  to  be  inherently  incapable  of  being  carried  out  based 
upon  Justice  Marshall's  observation  in  the  Hairaii  case  itself  ihat — 

Even  the  most  lengthy  and  expensive  trial  could  not,  in  the  final  analysis, 
cope  with  the  problems  of  double  recovery  inherent  in  aUowing  damages  for 
harm   both   to    the   economic   interests   of   individuals   and    for   the  quasi- 
sovereign  interests  of  the  State. 
In  sum,  the  proposed  parens  patriae  bills  would  require  the  courts  to  deal  with 
antitrust  litigation  on  an  unprecedented  scale  involving  conflicts  between  com- 
peting claimants  and  possil)le  duplication  between  different  types  of  State  parens 
patriae  claims,  all  without  any  guidance  as  to  how  the  multitude  of  ensuing 
problems  are  to  be  dealt  with.  Since  these  suits  are  lilcely  to  involve  antitrust 
violations  which  in  point  of  fact  resulted  in  no  compensable  harm  to  consumers 
at  all  or  where,  at  best,  consumers  will  be  pitted  in  a  costly  conflict  with  other 
claimants  that  is  lilvely  ot  dissipate  any  meaningful  recovery,  one  might  well 
question — before  tlie  bills  become  law — whether  the  burdens  to  be  thrust  on  the 
courts  really  have  any  social  justiflcation  whatsoever  and  whetlier  the  kinds  of 
lawsuits  here  being  engendered  are  rationally  calculated  to  serve  the  consumer 
interest. 

OTHER  TYPES  OF  ANTITRUST  VIOLATION 

Con.-idering  the  remainder  of  the  Department  of  Justice  civil  and  criminal 
actions  commenced  during  the  1971-19'(5  period,  it  is  clear  that  the  further  one 
moves  from  price-flxing,  with  its  generally  ascertainable  element  of  overcharge, 
the  more  difficult  it  becomes  to  prove  that  consumers  have  suffered  any  com- 
pensable injury  at  all  and,  conse(iuently,  the  more  irrelevant,  large-scale  treble 
damage  actions,  fluid  recoveries  and  parens  patriae  become  to  any  real  effort  at 
protecting  consumers. 

Thus,  at  least  four  of  the  cases  brought  by  the  Government  during  the 
period  studied  involved  tie-ins,  that  is,  the  sale  or  licensing  of  one  item  on  the 
condition  that  the  purchaser  also  buy  a  second  item.  In  each  such  instance, 
competitors  foreclosed  from  selling  the  tied  product  clearly  suffer  compensable 
harm,  but  buyers  can  claim  to  be  likewise  injured  only  if  they  are  forced  either 
to  buy  something  they  don't  want  or  to  pay  more  for  the  tied  product  than 
would  have  been  the  case  without  the  tie.  While  this  leaves  open  the  theo- 


18  The  Constitution  of  course  likewise  protects  defendants  against  being  deprived  of  their 
property  without  due  process  of  law.  Thus,  while  the  existing  rules  as  to  proof  of  injury 
are  extremely  liberal  (indeed,  many  people  believe  they  are  so  loose  as  to  he  fundamentally 
unfair  to  defendants),  any  measure  that  would  go  even  further  by  dispensing  with  the 
necessity  of  proving  injury  or  allowing  damage  recoveries  to  be  based  on  mere  guesswork 
would  undoubtedly  run  afoul  of  Fifth  Amendment  guarantees. 

Thus,  if  despite  our  analysis,  astronomical  recoveries  were  allowed  in  parens  patriae 
suits,  by  disregarding  constitutional  requirements  and  considerations  of  fairness,  then  the 
evils  outlined  in  Mr.  Rowe's  testimony  would  take  place  to  the  harm  of  all  and  the  benefit 
of   none   other   than   lawyers  and   the   windfall   recipients. 

20  For  example,  if  the  state  does  not  bring  a  suit  for  injuries  to  individual  consumers 
(or  less  likely,  if  it  brings  such  a  suit  but  a  substantial  number  of  consumers  opt  out), 
a  private  party  could  bring  a  class  action  on  behalf  of  individual  consumers  that  would 
duplicate  in  terms  of  the  recovery  sought  the  damages  to  the  State's  general  economy  that 
could  be  awarded  in  the  State's  own  action.  Similarly,  the  State's  damages  to  its  general 
economy  may  duplicate  the  claims  not  only  of  consumers  but  of  others  (corporations,  for 
example)  whose  individual  claims  cannot  be  asserted  by  the  State  and  who  are  therefore 
even  more  likely  to  bring  their  own  class  actions.  Finally,  nothing  in  the  pending  legis- 
lation deals  at  "all  with  the  problem  of  duplication  re.sulting  from  claims  being  asserted 
by  or  on  behalf  of  persons  at  different  levels  on  the  distribution  chain. 
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retic  possibility  tliat  consumers  who  are  the  direct  targets  of  a  tie-in  might 
have  viable  treble  damage  claims,  the  record  revea.ed  by  the  Government  prose- 
cuti(Mis  indicates  that  such  tie-ins  as  actually  occur  in  the  economy  are  gener- 
ally far  removed  from  consumers  in  the  chain  of  distribution.  Thus,  in  one  cas-e, 
a  defendant  would  only  allow  its  grain  elevator  in  a  given  port  to  be  used  if  the 
shipping  companies  also  used  its  stevedoring  services  in  unloading  their  grain ; 
in  another  case,  several  defendant  copper  companies  were  charged  with  licens- 
ing their  patented  plumbing  system  only  to  persons  who  agreed  to  build  it 
with  copper  pipe.  Clearly,  it  would  be  an  insuperable  task  to  try  to  show  that 
the  effects  of  such  alleged  violations  actually  penetrated  through  all  of  the 
intervening  stages  of  the  economy  in  order  to  cause  individual  consumers  some 
quantifiable  injury.  -^     •  , 

Some  20  Government  suits  during  the  past  five  years  involved  territorial 
divisions  (including  those  resulting  from  restrictive  licensing  arrangements) 
and  customer  allocations.  The  likely  effect  of  such  violations  on  consumers 
varies  from  case  to  case.  Thus,  in  Topco  for  example,  the  territorial  division 
in  suit  allowed  the  defendant  grocery  stores  to  sell  their  own-brand  products  in 
competition  with  those  of  the  large  supermarket  chains  and  thus  probably 
increased  competition  at  the  consumer  leve!,  jilU'oirdi  the  Supreme  Court  de- 
clined to  consider  this  factor  in  light  of  its  holding  that  territorial  market 
division  agreements  are  illegal  ver  sc.  In  general,  horizontal  market  allocation 
schemes  may  reduce  and  distort  competition,  although  in  many  ca.ses  it  is  very 
difficult  to  measure  and  quantify  such  injury  in  terms  of  money  damages.  Also, 
in  the  case  of  consumers,  the  problem  of  proving  a  compensable  injury  is 
aggravated  by  the  fact  that  most  of  the  cases  brought  by  the  Government  in 
this  area  involve  companies  at  the  production  level  (e.g.,  producers  of  lithium, 
publishers  of  books),  so  that  once  again,  consumers  are  insulated  from  the 
effects  of  the  violation  by  persons  at  several  intervening  steps  in  the  chain  of 
distribution  each  of  whom  presumably  lioueht  and  so'd  in  a  competitive  market. 
In  sum.  while,  once  again,  it  is  theoretically  possible  that  a  market  division 
conspiracy  directly  affecting  consumers  might  be  shown  to  produce  ascertainable 
overcharges,  none  of  the  ca.ses  brought  by  the  Justice  Department  during  the 
past  five  years  appears  to  fit  in  this  category. 

Another  19  Government  civil  and  criminal  actions  charged  various  defendants 
with  monopolization,  attempted  monopolization  and  conspiracies  to  monopolize. 
While  some  Section  2  violations — such  as  the  monopolization  of  automobiles 
charged  in  BosTieft — might  be  shown  to  have  resulted  in  overcharges  to  consumers 
but  for  the  insulating  presence  of  intervening,  competitive  levels  in  distribution 
chain,  in  most  of  the  Government  actions  the  likelihood  of  showing  any  over- 
charge was  further  reduced  by  the  nature  of  the  alleged  violation  itself.  Thus,  for 
example,  in  several  of  these  cases  (such  as  those  involving  monopolization  of 
mobile  home  transportation  and  airline  routes),  the  alleged  wrongdoing  related 
to  proceedings  before  an  administrative  agency  which  was  empowered  to  grant 
certificates  of  convenience  and  necessity  and  regulate  rates,  and  which  therefore 
presumably  protected  consumers  from  any  impact  in  the  form  of  overcharges 
resulting  from  the  alleged  violations.  In  other  cases,  as,  for  example,  when  the 
major  networks  were  charged  with  monopolizing  prime  time  TV  entertainment 
programs.,  there  was  again  no  possible  relationship  between  the  alleged  viola- 
tion and  any  identifiable  out-of-pocket  loss  to  consumers.  Indeed,  many  instances 
{c.fi..  the  Department's  suits  alleging  monopolization  of  electronic  components, 
replacement  tires,  milk,  and  wholesale  books  and  magazines),  an  important 
means  by  which  the  defendant  supposedly  monopolized  was  through  predatorily 
low  prices  and  the  offering  of  free  additional  Itenefits  to  customers,  all  of  which 
ought  to  have  had  a  beneficial  rather  than  adverse  immediate  impact  on  con- 
sumers, however  harmful  the  resulting  impairment  to  competition  might  have 
eventually  proved  to  be  over  the  long  run. 

Another  major  category  of  violations  charged  in  the  Government  antitrust 
actions  have  lieen  those  primarily  related  to  the  defendants'  purchasing  func- 
tion. Thus,  suits  have  been  lirousht,  infer  alia,  against  various  lumber  companies 
charged  with  conspiracy  to  eliminate  competition  among  themselves  in  the 
purchase  of  public  timlier,  again.^t  firms  charged  with  conspiracy  to  boycott  a 
particular  vendor  and  against  many  different  defendants  in  a  wide  variety  of 
industries  charged  with  unlawful  reciprocity,  i.e..  with  using  their  purchasing 
power  to  gain  an  unfair  advantage  in  the  sale  of  their  products  by  buying  from 
those  suppliers  who  reciprocate  by  purchasing  from  them.  All  of  these  practices 
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distort  competition  to  a  greater  or  lesser  degree  and  therefore  arguably  injure 
consumers  in  a  generalized  way ;  however,  it  is  difficult  to  see  how  any  of  them 
would  result  in  specific,  quantifiable  injury  to  consumers  as  such  as  opposed  to 
the  vendors  and  competitors  who  are  often  directly  injured  by  such  violations. 

Finally,  56  Government  suits  during  1971-1975  have  dealt  with  mergers. 
Turning  first  to  those  involving  hoirizontal  mergers  between  actual  competitors, 
there  is  considerable  doubt  as  to  which,  if  any,  of  these  actual  or  proposed 
acquisitions  did  or  (if  not  enjoined  prior  to  consummation)  would  have  resulted 
in  any  harm  whatsoever  to  consumers,  compensatory  or  otherwise.  Thus,  in 
many  cases  following  Von's  Grocery  and  Pabsf,  mergers  were  attacked  because 
they  would  have  increased  concentration  in  a  given  industry,  even  though  the 
economic  consequences  of  such  increased  concentration  were  at  best  highly 
speculative.^^  Even  in  the  best  of  circumstances,  however,  where  a  clear  violation 
of  Section  7  of  the  Clayton  Act  can  be  made  out,  appraising  the  economic  effects 
of  a  change  in  industry  structure  involves  so  many  imponderables  that  there  is 
no  way  to  translate  a  tendency  to  lessen  competition  into  a  measurable,  overall 
effect  on  price,  much  less  show  a  specific  impact  on  individual  consumers.  The 
impossibility  of  .showing  compensable  harm  to  consumers  in  a  merger  context 
becomes  even  more  obvious  when  we  consider  vertical  acquisitions  "  and,  a  fortiori, 
product  and  geographical  market  extension  acquisitions  which  involve  at  most 
the  possible  elimination  of  potential  competition. 

In  sum,  in  the  case  of  the  vast  majority  of  antitrust  offenses,  either  problems 
of  pass-on  or  the  nature  of  the  violatioji  itself  make  it  highly  unlikely  if  not 
impossible  for  consumers  to  make  out  compensable  claims.  Consequently  the 
treble  damage  action  must  be  recognized  as  a  generally  inappropriate  vehicle  for 
protecting  the  consumer  interest. 

Tills  fact  is  in  no  way  altered  by  the  provisions  in  the  proposed  bills  with 
respect  to  proof  of  damages  in  the  aggregate ;  just  as  the  piroblems  of  proving 
pass-on  do  not  magically  disappear  when  the  matter  is  treated  on  a  class-wide 
basis,  it  is  likewise  no  easier  to  show  that  consumers  in  general  have  been  harmed 
by  a  particular  reciprocal  dealing  arrangement  or  merger  than  to  establish  that 
fact  on  behalf  of  specific  individuals.  Again,  as  with  proof  of  pass-on,  there  is  no 
apparent  way  by  which  the  suggested  techniques  of  sampling,  statistical  methods 
and  other  supposed  techniques  of  e.stimation  can  be  used  to  obviate  the  hard  fact 
that  most  infractions  of  the  antitrust  laws  affect  consumers  only  in  a  ver.v  in- 
direct and  often  speculative  miinner. 

Similarly,  the  proposed  parens  patriae  suits  for  injuries  to  the  "general 
economy"  of  a  State  provided  for  in  the  Senate  bill  would  seem  to  be  predicated 
on  as  un.sound  an  economic  basis  with  re.spect  to  other  varieties  of  antitrust 
violation  as  is  the  case  with  price-fixing.  During  the  hearings  on  the  Senate  bill, 
the  question  was  raised — but  never  answered — as  to  how  not  only  price-fixing 
and  mergers,  but  a  wide  variety  of  offenses  including  territorial  restraints,  con- 
signment agreements  and  price  discrimination,  could  possibly  result  in  proximate 
injury  to  the  "general  economy"  of  a  State.  If  as  the  ensuing  silence  would 
suggest,  there  is  no  answer,  then  perhaps,  like  the  Ninth  Circuit  in  Hatvaii,  we 
should  begin  to  question  the  existence  of  putative  injuries  to  a  State's  "general 
economy"  which  this  parens  patriae  remedy  is  supposed  to  vindicate. 

The  fact  is  that  the  only  case  which  actually  upheld  a  State's  right  to  sue  as 
parens  patriae  in  an  antitrust  context — Georgia  v.  Pennsylvania  R.R. — involved 
highly  unusual  circumstances  which  underscore  the  inappropriateness  of  trying 
to  extend  the  notion  of  injury  to  a  State's  "general  economy"  to  most  normal 
antitrust  situations.  In  particular,  the  charge  in  the  Georgia  case  was  that  the 
defendant  railroads  had  conspired  to  harm  the  plaintiff  as  a  State  by  the  im- 
position of  discriminatory  rates  calculated  to  divert  trade  and  commerce  to 
other  areas.  Thus,  the  rate  fixing  conspiracy  in  that  case  took  on  the  aspect 
of  an  embargo  or  boycott;  that  is,  the  kind  of  economic  warfare  against  a 
sovereign  vvhich  independent  countries  may  react  to  by  diplomatic  or  military 


21  There  is  singular  lack  of  consensus  among  economists  as  to  whether  concentration 
has  any  relation  at  all  to  profitability,  which  is  often  used  an  indicia  of  competitiveness. 
With  respect  to  price,  the  effect  of  concentration  is  even  more  problematical:  indeed, 
studies  by  both  the  Department  of  Justice  and  independent  scholars  indicate  that  over  the 
past  decade  or  more  prices  have  actually  risen  less  in  concentrated  than  in  non-concen- 
trated industries.  ,    ,      -r^^r^     ..rr,i. 

"  As  recently  noted  bv  the  Office  of  Policy  Planning  and  Evaluation  of  the  FPC  :  The 
simple  fact  of  'the  matter  is  that  economic  theory  has  nothing  in  it  to  suggest  that  vertical 
integration,  either  by  contract  or  ownership,  is  in  any  general  way  lil^ely  to  injure  the 
interests  of  consumers."  ATRR  No.  692,  E-11. 
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means  and  which  therefore  touches  those  quasi-sovereign  interests  that  are  the 
proi>er  subject  of  a  parens  patriae  suit. 

Significantly,  even  in  that  peculiar  context,  Georgia  was  unable  to  prove  that 
it  had  suffered  any  injury  as  a  result  of  the  alleged  violation,  and  its  parens 
patriae  suit  was  accordingly  dismissed  following  lengthy  and  ultimately  futile 
proceedings  before  a  special  master.  It  is  thus  doubtful  that  there  is  any  case 
in  which  an  antitrust  violation  could  be  shown  to  result  in  the  loss  of  revenues 
or  increased  expenditures  contemplated  by  the  pending  Senate  legislation.  How- 
ever, the  fact  is  that  very  few  antitrust  violations  import  that  element  of  dis- 
crimination against  one  State  in  favor  of  others  that  even  suggests  the  possi- 
bility of  harm  to  the  State's  "general  economy"  as  a  separate  entity.  Indeed, 
none  of  the  cases  brought  by  the  Justice  Department  in  the  past  five  years 
would  seem  to  fall  in  that  category.  Instead,  most  antitrust  violations  (like  most 
frauds  or  even  most  embezzlements)  involve  essentially  private  wrongs,  which 
may  benefit  some  persons  and  harm  others,  but  which  have  no  a.scertainable 
impact  on  the  revenues  or  expenditures  of  the  State  as  such.  This  is  not  to  say 
that  a  State  may  not  have  a  legitimate  and  very  real  interest  in  maintaining  a 
law-abiding  business  environment,  in  protecting  consumers  and,  perhaps  most 
important,  in  safeguarding  the  unimpaired  functioning  of  the  market  as  an 
engine  of  efficient  resource  allocation  and  economic  self-regulation.  But  these 
are  not  interests  which  are  readily  reducible  to  dollars  and  cents  terms,  and  a 
proposed  remedy  predicated  on  the  contrary  assumption  that  the  effect  of  anti- 
trust violations  "can  somehow  be  quantified  as  lost  revenues  or  increased  expendi- 
tures would  therefore  seem  likely  to  prove  frustrating  and  ineffectual. 

A    SUGGESTED    NEW    APPROACH 

Recognition  of  the  fact  that  in  most  antitrust  contexts  treble  damage  suits, 
fluid  classes  and  parens  patriae  are  likely  to  provide  ineffective  vehicles  for 
helping  consumers  is,  of  course,  only  the  beginning  rather  than  the  end  of  the 
inquiry  as  to  how  the  antitrust  laws  ought  to  be  enforced  to  protect  the  con- 
sumer interest.  To  take  the  example  used  in  the  House  Report  of  a  hypothetical 
antitrust  violation  claimed  to  have  caused  $50  million  m  damages  to  50  million 
consumers,  even  though  the  task  of  proving  a  $1  overcharge  to  each  consumer 
may  be  impossible,  impractical  and  not  especially  meaningful  to  the  consumers 
involved,  it  nevertheless  icouhl  be  possible,  practical  and  meaningful  if  effective 
steps  could  be  taken  to  prevent  or  halt  the  violation  (and  hundreds  like  it) 
before  any  injury  was  inflicted.  It  may  seem  that  the  observation  that  an 
ounce  of  prevention  in  this  area  is  worth  many  pounds  of  cure  is  so  obvious 
as  to  be  hardly  worth  mentioning ;  yet  the  effort  to  protect  consumers  under 
the  antitrust  laws  during  recent  years  has  been  so  one-sided  in  its  emphasis 
on  compensatory  procedures  that  it  may  be  well  to  remind  ourselves  that  our 
logical  first  priority  should  be  the  detection,  deterrence  and  suppression  of 
unlawful  behavior  that  significantly  distorts  competition  to  the  detriment  of 
consumers  in  particular  and  the  nation  in  general. 

To  the  extent  Congress  has  addressed  itself  to  the  problem  of  the  prevention 
of  antitrust  violations  as  such  (that  is,  in  terms  other  than  as  a  hoped  for, 
incidental  consequence  of  the  in  terroreni  effects  of  parens  patriae,  fluid  classes 
and  other  suppo.sedly  compen.satory  procedures)  all  of  the  proposals  it  has 
adopted  or  c(msidered  have  tended  to  fall  into  two  categories :  stiffer  penalties 
and  more  money  for  the  enforcement  agencies.  Thus,  Congress  has  raised  the 
maximum  fine  for  Sherman  Act  offenses  to  $1  million  for  corporations  and 
has  likewise  increased  the  possible  jail  penalty  to  three  years.  At  the  same  time, 
Congress  has  vastly  increased  the  .lustice  Department  appropriation  for  anti- 
trust enforcement,  thereby  making  ix)ssible  the  hiring  of  more  attorneys  and 
staff  and  the  commencement  of  more  investigations,  civil  suits  and  criminal 
prosecutions. 

Without  in  any  way  belittling  the  importance  of  these  efforts,  an  examination 
of  the  cases  actually  brought  by  the  Government  in  recent  years  suggests 
that  what  may  be  most  needed  at  this  point  to  improve  antitrust  enforcement 
in  the  consumer  and  national  interest  is  not  so  much  further  additions  to  the 
already  well-stocked  armory  of  antitrust  sanctions,  or  even  further  increa.ses, 
without  more,  in  appropriations,  but  rather  the  introduction  of  measures  to 
ensf.re  that  the  Antitrust  Division  u.ses  its  legal  arsenal  and  resources  in  a 
manner  reasonably  calculated  to  produce  the  maximum  economic  benefit  for 
cosntimers  and  the  nation  generally. 
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That  this  is  not  always  the  case  under  present  practices  is  suggested  by  the 
fact,  previously  noted,  tliat  very  few  Government  prosecutions  involve  violations 
that  affect  consumers  directly,  and  those  that  do — such  as  the  real  estate  broker 
and  professional  fee  schedule  cases — are  as  often  as  not  followed  by  increases 
rather  than  a  lowering  of  consumer  prices.  All  too  often  the  Justice  Department 
proceeds  as  though  its  primary  function  were  to  expand  the  technical,  legal  scope 
of  antitrust  to  the  maximum  possible  limit,  concentrating  on  novel  areas  of  appli- 
cation without  apparent  consideration  of  the  economic  consequences  or  the  likeli- 
hood that  less  exotic  but  possibly  more  prevalent  and  harmful  practices — such  as 
price-hxing — present  greater  dangers  to  tlie  public  welfare.  This  approach  is  re- 
flected inter  alia  in  the  Government's  merger  cases,  which  have  tended  to  involve 
smaller  and  smaller  companies  and  increasingly  attenuated  theories  as  to  the 
impairment  of  potential  competition — which  have  moved,  in  other  words,  into 
precisely  those  areas  where  the  economic  effects  of  a  Government  lawsuit  are 
more  uncertain. 

Similarly  indicative  of  the  Justice  Department's  apparent  enforcement  policies 
are  the  very  large  number  of  cases  which  have  reached  the  appellate  courts  in 
recent  years  dealing  with  the  application  of  antitrust  to  regulated  industries. 
Here  the  Government  typically  expends  precious  resources  fighting  itself  as  the 
Antitrust  Division  and  various  regulatory  agencies  conduct  what  are  essentially 
jurisdictional  disputes  in  judicial  forums.  In  several  recent  cases,  the  Supreme 
Court  has  rejected  the  extension  of  antitrust  to  a  new  area  (such  as  stock  ex- 
change rules  fixing  brokerage  c mimissions)  because  of  the  disruptive  effect  a  con- 
trary ruling  would  have  on  congressionally  established  regulatory  procedures 
and  the  public  interest  goals  they  protect.  Surely,  it  is  worth  considering  whether 
a  more  open  and  disciijlined  decision-making  process  prior  to  suit  might  not  have 
brought  the  Department  to  the  same  conclusion  on  it.s  own — or  at  least  to  the 
view  that  the  question  was  close  enough  to  warrant  an  allocation  of  resources  to 
the  stamping  out  of  more  unambiguous  evils. 

The  present  need  for  procedures  to  ensure  principled  decision  making  at  the 
prosecutorial  level  is  heightened  by  the  Supreme  Court's  increasing  adoption 
of  per  xe  rules  which  keep  the  Court  itself  from  considering  the  economic  con- 
sequences of  its  rulings  in  the  Government's  favor.  Tims,  for  example,  in  United 
States  v.  Topcu  .>.  iociates.  Inc.,  the  defendants  were  small  grocery  and  super- 
market chains  who  joined  together  in  a  cooperative  association  to  sell  private 
label  products  in  competition  with  those  of  the  large  national  and  regional 
.supermarket  chains.  While  Topco's  program  necessarily  involved  the  assign- 
ment of  exclusive  territories  to  its  members,  the  defendants  made  out  an  im- 
pressive case  that  the  net  '>ffect  was  to  permit  them  to  vie  for  business  with 
their  larger  supermarket  competitors  and  thus  bring  more,  rather  than  less 
competition  to  consumers.  The  Supreme  Court,  in  striking  down  the  defendant's 
horizontal  territorial  allocations  as  illegal  per  se,  stressed  the  point  tha*  it 
would  go  beyond  the  judicial  function  and  competence  to  weigh  the  defendant's 
claims  of  enhanced  inter-brand  competition.  Assuming  in  light  of  the  Court's 
opinion  that  this  is  so,  shouldn't  there  be  at  least  someone  to  make  a  determi- 
nation as  to  whether  a  Government  victory  is  going  to  be  good  for  consumers, 
competition  and  the  nation  generally?  And  if  the  courts  are  not  going  to  do 
that  job,  then  shouldn't  at  least  the  Government  itself  make  such  a  determination 
in  a  controlled,  principled  manner  calculated  to  ensure  reasoned  consideration 
of  all  pertinent  public  interest  considerations? 

In  sum,  there  would  appear  room  for  improvement  to  maximize  the  effective- 
ness of  antitrust  enforcement  in  a  number  of  areas.  For  one  thing,  the  Justice 
Department  should  be  encouraged  to  bring  suits  calculated  to  have  major  favor- 
able economic  effects  likely  to  benefit  all  groups  (including  consumers)  interested 
in  the  proper  functioning  of  the  competitive  system.  Conversely,  suits  which 
lack  such  significance  either  becau.se  of  the  small  size  of  the  defendants,  the 
limited,  local  nature  of  their  offense,  or  the  problematical  economic  conse- 
quences of  the  violation  in  question,  should  be  discouraged.  One  way  to  achieve 
this  result  might  be  to  require  the  Department  to  issue  reasoned  statements 
explaining  its  policy  decision  to  bring  lawsuits  of  various  tvpes  and  setting 
forth  in  particular  the  extent  and  nature  of  the  impact  on  the  economy  which 
a  Government  victory  is  expected  to  have.^ 


-Any  law  iinposinc:  such  requirement  would  of  course  have  to  make  it  clear  that  the 
adequacy  of  the  Department's  statement  could  not  he  attacl<ed  hv  the  defendants  in  the 
suit  beinff  brought.  The  heneficiaries  of  sucli  a  procedure  would  "rather  be  the  public  at 
large,  and  the  purpose  of  the  statement  would  be  to  require  the  Department  to  demon- 
strate by  articulating  its  reasoning  processes  that  it  had  given  at  least  a  required  minimum 
ot  consideration  to  the  economic  impact  of  its  actions  and  to  therebv  allow  persons  both 
inside  and  outside  Government  a  means  of  assessing  the  probable  effectiveness  of  Depart- 
ment policies. 
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A  seeond  goal  to  which  Justice  Department  enforcement  efforts  should  be 
guided  is  the  protection  of  the  consumer  as  such.  Thus,  the  detection  and  prose- 
cution of  violations  that  directly  affect  consumers  should  be  encouraged  and,  to 
the  extent  necessary,  funds  sliould  be  especially  appropriated  for  that  purpose. 
In  addition,  the  T".S.  attorneys  in  the  various  judicial  districts  should  be  author- 
ized to  maintain  continuous  gi-and  jury  investigations  of  price-flxing  and  other 
serious  antitrust  viohi.tions  v.liich  have  the  most  demonstrable  direct  and  adverse 
effects  on  the  consuming  public,  and  the  present  activities  of  the  Antitrust  Di- 
vision in  monitoring  prices  in  various  l^ey  areas  of  the  economy  should  be  further 
expanded  as  an  important  early  warning  system  for  price-lixing  and  like 
violations. 

The  enforcement  policies  of  the  Antitrust  Division  should  also  reflect  the  fact 
that  in  cases  where  the  numbers  of  persons  injured  are  so  large  and  the  amounts 
of  individual  damage  are  so  .small  that  private  suits  are  unlikely  to  be  main- 
tained (e.g.,  the  hypothetical  in  the  IIou.se  Report  of  50  million  persons  each  with 
a  $1  claim),  it  is  the  Government  that  consum^^-s  must  necessarily  depend  upon 
to  protect  their  interests.  Since  there  is  no  feasible  way  in  which  these  small  re- 
coveries, after  al>sorption  of  administration  costs,  will  have  any  meaningful  bene- 
fit t )  consumers,  rather  than  to  provide  v.indfalls  to  tlie  states,  we  should  con- 
centrate on  preventing  consumer  injury  through  vigilant  and  effective  antitrust 
enforcement,  e.^pecially  suits  for  injunctive  relief. 

In  order  to  ensure  that  the  consumer  interest  is  adequately  reflected  in  Justice 
Department  policy  making.  sever:\l  porsible  devices  come  to  mind.  One  is  to  ap- 
point advisors  to  both  the  Department  of  Justice  and  the  Federal  Trade  Commis- 
sion who  are  specially  qualified  to  point  out  areas  of  consumer  intere.st  and  to 
influence  the  choice  of  cases  to  be  brought  so  a^  to  maximize  benefits  to  consumers. 
Another  possibility  is  to  require  the  Department  to  prepare  a  consumer  impact 
setting  forth  aii  analysis  of  the  likely  economic  impact  on  consumers  of  the  De- 
partment's enforcement  efforts.  Such  statements  would  not  only  Indicate  what 
portion  of  Government  civil  and  criminal  cases  actually  affect  consumers  in  a 
material  and  beneficial  way  (and  tluis  hojiefully  encourage  the  cummencement 
of  more  actions  which  do  have  .substantial,  positive  consumer  impact)  ;  they  would 
also  require  the  identification  and  exposure  to  public  scrutiny  and  criticism  of 
cases  which  affect  consumers  negativel.\  {i.g.,  the  realtors"  fee  schedule  prosecu- 
tions which  have  tended  to  drive  rates  up)  and  thereby  perhaps  deter  the  bringing 
of  cases  that  cannot  bo  rationally  defended  on  economic  policy  grounds. 

One  of  the  great  developments  in  administrative  law  in  recent  years  has  been 
to  increase  both  the  effectiveness  and  the  responsibility  of  the  vai'ious  federal 
agencies  through  any  number  of  procedural  Innovations  designed  to  require 
administrators  to  articulate  the  reasons  for  their  decisions  and  to  ensure  that 
in  exercising  their  administrative  discretion  due  consideration  has  been  given 
to  legally  mandated  criteria. 

While  the  function  of  the  Justice  Department  is  largely  prosecutorial,  and  the 
discretion  of  prosecutors  is  particularly  ingiained  in  our  legal  tradition,  th:-  fact 
of  the  matter  is  that  the  determinations  made  by  the  Antitrust  Division  as  to 
what  kinds  of  cases  to  bring  also  con^titute  an  important  aspect  of  our  Govern- 
ment's economic  policies.  Hence,  it  is  anomalous  for  such  decision-making  to  be 
entirely  immune  from  the  requirement  of  open,  reasoned  considei'ation  of  legally 
imposed  standards  tnat  is  the  hallmark  of  our  administrative  procedure  in  so 
many  other  areas.  At  the  lepst,  this  potenrially  promising-  vt-hicie  for  improving 
the  quality  of  antitrust  enforcement  for  consruners  deserves  a  good  deal  more  of 
the  attention  and  creative  energy  that  is  prt  .sently  being  squandered  on  the  inher- 
ently futile  effort  to  cure  the  incurable  defect-'  •>?  parens  patriae  and  fluid  class 
suits. 

STATEilFA'T     OF    PHILIP     A.     LaCOVARA* 

I  appreciate  the  opportunity  to  present  my  views  to  the  Committee  on  Title  IV 
of  S.  1284  on  behalf  of  Brisiol-Myers  Company.  Title  IV  is  meant  to  fill  an 
apparent  gap  in  the  antitrust  iav.'S,  whereby  sm.'sll  individual  injury  occasioned 
by  antitrust  violations  affecting  oon-'umers  provides  insufficient  hicrrit^'ve  for 
private  treWe-clamage  ac-ions.  Title  TV  proposes  to  t^lti.:--  this  allege  d  gap  :5v  tlu^ 
device  of  a  poreiis  pafriaf  suit,  under  \^hich  State  attorneys  general  woiild  be 
authorized  to  sue  for  treble  damages  on  behalf  of  all  natural  persons  residing 
within  their  States.  But  this  is  no  solution,  and  indeed  would  create  problems  at 
least  as  .severe  as  those  which  ir  is  intended  to  remedy. 


♦Partner,  Hughes  Hubbard  &  Reed,  Washington,  D.C. 
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A  detailed  examination  of  all  the  legal  and  technical  problems  of  Title  IV 
would  consume  many  pages.  Last  June,  my  partner  Jerome  G.  Shapiro  testi- 
fied before  the  Subcommittee  ou  Antitrust  and  Aionopoly,  explaining  in  detail 
various  legal  and  constitutional  problems  with  Title  I\".  At  this  time  I  shall 
address  only  some  of  the  fundamental  misapprehensions  which  Title  IV,  if  un- 
altered, would  codify  into  bad  law.  The  tirst  is  this :  however  unjust  it  is  for 
consumers  to  suffer  economic  injury  occasioned  by  antitrust  violations — and 
indeed  it  is  unjust — direct  comi)enbation  to  large  consumer  classes  through  court- 
awarded  damage  recoveries  is  a  myth ;  it  just  does  not  happen.  If  the  monetary 
stake  of  the  individual  consumer  is  insufhcieiit  for  him  to  display  interest  in  a 
Rule  23  class  action  brought  by  private  counsel,  even  to  the  extent  of  respond- 
ing to  court  ordered  notice,  why  should  anyone  think  that  these  same  consumers 
will  take  the  steps  necessarj  to  claim  a  share  in  any  settlement  or  recovery  in 
a  proceeding  brought  by  a  State  lawyer?  In  this  regard,  it  must  be  understood 
that  even  under  the  so-called  "fluid  recovery"  concept,  which  allows  damages  to 
be  awarded  to  a  whole  "class"'  without  any  proof  of  injury  to  individual  class 
members,  no  money  reaches  the  individual  class  member  until  he  has  come 
into  court  to  demonstrate  his  entitlement  to  a  share  in  the  recovery  fund.  Thus 
even  a  parens  patriae  proceeding  calls  for  a  fair  degree  of  consumer  initiative 
and  as  such  is  at  odds  with  the  basic  premise  underlying  its  supposed  necessity — 
that  consumers  will  not  take  the  initiative  where  their  individual  monetary  stake 
is  so  small. 

This  exposure  of  the  misleading  nature  of  the  parens  patriae  concept  is  not 
merely  my  theoretical  analysis ;  it  reflects  the  experience  of  large  consumer 
class  actions.  Au  examjjle  is  the  tetracycline  antibiotic  drug  litigation.  Those 
dozens  of  cases  were  brought  in  the  name  of  many  clas.ses  of  competitors,  gov- 
ernmental entities,  wholesalers,  retailers,  and  consumers,  who  alleged  price- 
fixing  and  other  antitrust  violations  in  the  production  and  distribution  of  tetra- 
cycline and  related  drugs.  In  those  civil  suits  and  the  related  criminal  case, 
there  was  never  any  final  finding  of  liability  ;  nevertheless,  the  defendants  were 
forced  to  protect  themselves  by  reaching  settlements  totaling  over  .$100,000,000. 
Over  .$30,000,000  was  ostensibly  paid  as  compensation  to  "con.sumers",  but  less 
than  30  percent  of  that  sum  ever  reached  the  purported  beneficiaries.  Even 
though  the  products  involved — prescription  drugs — were  uniquely  regulated  and 
subject  to  record-keeping  provisions,  only  a  tiny  fraction  of  the  consumers 
allegedly  interested  were  located  or  came  forward  to  claim  a  share. ^  It  was  a 
situation  in  which  the  potential  individual  i-ecovery  was  measured  in  dollars, 
whereas  in  most  consumer  product  litigation  individual  recoveries  would  prob- 
ably be  measured  in  pennies.  Nevertheless,  despite  a  financial  stake  greater 
than  what  one  would  expect  to  be  the  norm  in  parens  patriae  litigation,  rela- 
tively few  of  the  affected  consumers  stepped  forward  to  claim  their  shares  of 
the  settlement  fund.  This  experience  should  make  clear  that  whatever  other 
benefits  are  claimed  for  parens  patriae  actions,  they  provide  little  realistic  pros- 
pect for  direct  compensation  to  injured  eonsumers." 

But  what  of  other  benefits  V  Again,  the  tetracycline  experience  is  instructive. 
Aside  from  hefty  lawyers'  fees,  recoveries  from  the  settlement  fund  in  the  tetra- 
cycline litigation  went  to  support  a  variety  of  local  social  welfare  projects. 
Many  of  the  programs  were  probably  worthwhile,  but  funding  specialized  proj- 
ects is  a  far  cry  from  paying  "compensation"  to  injured  consumers,  other  than 
in  the  simplistic  sense  that  arguably  "good"  things  were  being  done  with  the 
settlement  money  to  compensate  for  the  allegedly  "bad"  things  done  to  overpay- 
ing consumers.  Sometimes  in  the  law  we  penalize  wrongdoers  by  exacting  fines 
that  will  be  used  for  the  general  public  welfare,  but  in  those  instances  the  policy 
choices  are  faced  candidly,  and  no  one  is  under  the  illusion  that  "compensation" 
is  being  made  to  injured  individuals.  But  as  to  one  of  Title  IV's  major  premises 
there  is  an  indisputable  conclusion  :  that  whatever  else  Title  IV  would  do  it 
would  provide  little  direct  or  indirect  "compensation"  to  consumers. 

If  Title  IV  will  not  compensate  consumers,  the  que.stion  next  arises  whether  it 
will  be  socially  beneficial  by  deterring  antitrust  violations  resulting  in  consmuer 


1  Thp  niimbpr  of  consumers  who  submitted  provable  claims  was  far  less  than  30  percent 
of  the  alleg-ed  class,  since  there  were  a  significant  number  of  claimants  whose  intensive 
usp  of  the  druss  meant  they  were  entitled  to  larger  than  normal  shares. 

-  It  also  bears  noting  that,  even  though  the  defendants  were  forced  to  pay  out  enormous 
sums  to  settle  the  massive  claims  against  them,  subsequent  litigation  with  non-settling 
plaintiffs  led  to  judgments  that  the  defendants  had  not  violated  the  antitrust  laws  at  al. 
The  tetracycline  litigation,  therefore,  vividly  illustrates  the  "blackmail  settlement  corol- 
lary to  the  parens  patriae  concept  . 


165 

injury.  Measuring  deteri-ence  under  tlie  best  of  circumstances  is  an  imprecise 
science,  since  it  is  always  ditiicult  to  predict  whicli  punisliments  will  deter  wliicli 
type  ot"  conduct.  Witness,  for  example,  the  seemingly  endless  debate  over  the 
death  penalty.  In  the  context  of  enforcement  of  the  antitrust  laws,  analysis 
is  made  even  more  difficult  by  the  fact  that  Congress  only  recently  amended 
the  Sherman  Act  to  provide  for  a  substantial  increase  in  the  severity  of  penalties 
for  violation  of  the  antitrust  laws.  It  is  far  too  early  to  evaluate  the  degree  of 
incremental  deterrence  that  can  be  traced  to  these  recent  amendments ;  con- 
sequenly,  it  is  equally  difficult  to  determine  how  much,  if  any,  additional  deter- 
rence is  needed. 

There  is  an  additional  problem  :  whether  to  increase  the  severity  of  any  pen- 
alty must  be  judged  by  measuring  the  likely  increase  in  deterrence  against  the 
corresponding  increase  in  hardships  and  adverse  collateral  consequences.  Let  me 
illustrate  by  a  simple  example.  In  most  states  it  is  a  form  of  larceny  knowingly 
to  purchase  goods  with  a  bad  check.  Nevertheless,  through  neglect  or  inadvert- 
ence, almost  every  otherwise  decent,  law-abiding  citizen  at  one  time  or  another 
has  found  himself  overdrawn  on  his  checking  account.  The  law  provides  criminal 
penalties  for  intentional  violations,  and  usually  one  must  compensate  the  re- 
cipient of  the  bad  check  for  the  financial  injury  he  suffered.  Suppose  that  in  an 
imaginary  jurisdiction  tendering  a  bad  cheek  became  an  offense  punishable  by 
death.  Certaimy  as  to  those  whose  conduct  was  intentional  the  increased  severity 
of  the  sentence  would  weigh  rather  heavily  in  any  calculation  whether  to  engage 
in  conduct  inrentionally  to  defraud.  As  for  the  remainder  of  the  population, 
however,  the  increased  penalty  would  not  serve  to  diminish  the  human  capacity 
for  error.  Still,  few  would  run  the  risk  of  incurring  the  penalty,  and  many 
would  therefore  refrain  completely  from  using  checks.  As  to  those  whose  conduct 
was  unintentional,  then,  the  net  eft'ect  would  be  a  minimal  increment  in  deter- 
rence but  a  rather  substantial  reduction  in  the  use  of  checks  and  a  much  greater 
reliance  on  a  less  sophisticated  medium  of  exchange.  Perhaps  more  importantly, 
by  failing  to  distinguish  between  purposeful  and  negligent  conduct,  our  hypo- 
thetical law  would  in  some  instance  result  in  the  imposition  of  cruel  sentences 
out  of  proportion  to  the  severity  of  the  crime.  One  could  hardly  call  the  net 
effect  desirable. 

In  the  context  of  the  present  legislation,  the  situation  is  equally  murky.  There 
has  been  no  consideration  whatsoever  to  making  the  careful  legislative  judg- 
ments that  should  be  made.  Is  the  marginal  deterrence  against  willful  antitrust 
violations  going  to  be  so  much  more  effective  than  the  recently  increased  threat 
of  major  criminal  fines  and  felony  jail  sentences  to  justify  the  potential  conse- 
(luences  of  unprecedented  •'damage"  awards?  What  will  be  the  effects  on  the 
economy  in  general  or  on  particular  industries  of  judgments  (or  settlements) 
sti'ipping  hundreds  of  millions  of  dollars  from  corporate  defendants  and  their 
sharehofders  and  transferring  these  sums  to  unspecified  "general  welfare"  proj- 
ects? And  perhaps  most  importantly,  how  much  k-gitimate,  creative  American 
enterprise  will  be  stifled  because  corporate  executives  will  be  forced  to  forego 
business  ventures  and  expansion  lest  they  expose  their  shai-eholders  to  monu- 
mental claims  filed  under  the  [jarcns  patriae  device? 

Not  only  must  this  Committee  consider  the  effects  of  Title  IV  on  those  who 
would  violate  the  antitrust  laws ;  it  also  must  consider  the  bill's  effect  on  those 
whose  conduct  is  entirely  blameless — and  I  think  all  would  agree  that  this  char- 
acterization fits  the  vast  majority  of  American  business.  The  health  of  our 
economy  is  premised  upon  vigorous  competition,  and  generally  speaking,  the  more 
vigorous  the  competitor  the  more  he  is  to  be  encouraged.  At  some  point  in  the 
continuum,  however,  aggressive  competition  turns  vicious  and  may  run  afoul  of 
the  antitrust  laws.  The  length  and  the  complexity  of  antitrust  litigation  attests 
to  the  fact  that  the  location  of  this  point  is  rarely  easy  to  predict  with  anything 
approaching  certainty  :  indeed,  most  antitrust  litigation  revolves  less  around  the 
determination  of  particular  facts  than  around  the  legal  characterization  to  be 
given  stipulated  practices.  Reasonable  men — and  even  reasonable  courts — dis- 
agree as  to  whether  a  given  set  of  facts  should  be  characterized  as  constituting  a 
violation  of  the  antitrust  laws,  although  there  is  a  narrowly  defined  class  of 
behavior  that  is  illegal  per  se.  If  we  are  to  encourage  innovation  and  competition 
that  is  maximally  creative,  we  should  indeed  be  wary  of  punishing  too  heavily 
those  who  inaccurately  predict  that  a  proposed  course  of  conduct  is  consistent 
with  the  antitrust  laws. 


166 

The  damage  provisions  of  Title  IV  are  nothing  less  than  revolutionary.  First, 
the  bill  would  permit  the  award  of  damages  for  injuries  caused  to  something 
called  the  State's  "general  economy".  In  testimony  before  the  Subcommittee  on 
Antitrust  and  Monopoly  of  this  Committee,  few,  including  the  Assistant  At- 
torney General  in  charge  of  the  Antitrust  Division  of  the  Department  of  Justice, 
were  able  to  identify  or  define  a  State's  "general  economy"  and  explain  how  one 
could  possibly  identify,  much  less  quantify,  damages  to  it.  For  this  reason  the 
Administration  has  opposed  awarding  damages  for  injuries  to  a  State's  "general 
economy",  and  in  the  House  version  of  Title  IV,  H.R.  8532,  a  similar  provision 
was  wisely  deleted. 

Even  more  startling  is  the  provision  that  would  permit  award  of  damages  to  a 
class  without  any  determination  as  to  the  fact  or  amoimt  of  injury  to  class  mem- 
bers. Some  proponents  of  Title  IV  have  been  commendably  candid  in  admitting 
that  they  favor  these  damage  provisions  because  in  their  experience  it  has  proved 
extremely  ditficult  to  demonstrate  how  antitrust  violations  damage  individual 
class  members.  This  is  a  remarkable  argument  in  favor  of  "fluid  class"  recovery. 
It  says,  in  other  words,  that  where  public  opinion  has  stamped  a  particular  class 
of  defendants  as  nasty  characters,  and  where  they  have  been  accused  of  having 
done  nasty  things,  and  where  it  is  difficult  to  prove  whether  they  injured  con- 
sumers, Congress  and  the  courts  should  simply  dispense  with  the  necessity  for 
proof ! 

It  is  indeed  difficult  to  prove  the  manner  in  which  an  antitrust  violation  re- 
sults in  economic  injury  to  consumers.  This  very  difficulty  suggests  a  necessity 
to  examine  the  economic  premise — that  consumers  are  directly  and  demonstrably 
injured  by  antitrust  law  violations — that  underlies  Title  IV.  Instead  of  doing 
this.  Title"  IV  submerges  all  obstacles  to  disproof  of  the  premise  so  ardently  as- 
sumed. Where  anticompetitive  activity  results  in  an  illegal  overcharge  by  a 
manufacturer,  that  overcharge  may  be  absorbed  in  whole  or  in  part  by  some 
wholesalers  and  not  others  who  may  or  may  not  choose  to  pass  on  their  increased 
costs  to  some  retailers  but  not  others.  The  same  variables  operate  at  the  retailers' 
level.  And,  of  course,  with  many  component  products,  the  number  of  levels  of  the 
distribution  system  through  which  they  pass  before  reaching  consumers  may  be 
even  greater.  If  this  sounds  complex,  it  is,  and  tracing  the  impact  of  an  alleged 
illegal  overcharge  through  the  myriad  channels  of  distribution  to  separate  those 
consumers  who  have  been  economically  injured  from  those  who  have  not  is  a  com- 
plicated, time-consuming,  and  expensive  process.  The  reason  is  obvious :  the  proc- 
ess reflects  the  complexity  of  the  underlying  transactions. 

But  dispensing  with  the  requirement  of  proof  of  individual  injury  is  not  a 
solution  that  comports  with  fundamental  principles  of  due  process  of  law. 
Fundamental  fairness  requires  that  a  person  accused  of  doing  something  im- 
proiier  not  be  forced  to  pay  "compensation"  for  injuries  unless  he  has  in  fact 
caused  them.  And  in  our  legal  system  causation  is  established  by  proof,  not  by 
conjecture.  There  is  nothing  unique  about  antitrust  principles  in  this  respect 
and  it  is  difficult  to  see  why  "damages"  should  be  recoverable  by  consumer 
classes  without  proof  of  actual  injury  iu  antitrust  cases  when  it  would  be 
unthinkable  to  provide  for  such  entitlement  in  the  case  of.  for  example,  a 
breach  of  a  supply  contract  which  may  or  may  not  ultimately  have  some  effect 
on  the  prices  paid  by  consumers.  It  is  simply  no  answer  to  say  that  there 
should  be  especially  intense  deterrence  and  especially  summary  procedures 
for  possible  antitrust  violations.  Shooting  random  antitrust  defendants  or 
returning  to  the  days  of  trial  by  ordeal  might  also  result  in  greater  deterrence, 
and  would  certainly  be  less  time  consuming,  but  our  legal  system  is  of  course 
based  on  due  process  of  law.  Title  IV,  unfortunately,  in  its  headlong  effort 
to  "do  something''  for  consumers  is  insensitive  to  the  means  being  chosen 
to  achieve  that  end. 

The  constitutional  error  in  authorizing  lawsuits  for  the  recoA'ery  of  damages 
for  "injuries"  that  are  not  proved  in  the  adversary  setting  is  compounded  by 
the  attempt  to  authorize  State  attorneys  general  to  bring  these  suits.  The 
"standing"  requirements  embodied  in  Article  III  of  the  Constitution  require 
that  suits  may  be  brought  only  by  persons  who  have  suffered  injury  themselves 
and  who  as  a  consequence  have  a  personal  stake  in  the  outcome  of  the  litigation. 
Just  last  spring,  in  Warth  v.  SeMin,  422  U.S.  490  (1975),  the  Supreme  Court 
explained  that,  even  though  Congress  has  some  authority  to  create  a  right  of 
action  for  persons  who  would  otherwise  be  barred  from  suing  "by  prudential 
standing  rules,  [o]f  course.  Art.  Ill's  requirement  remains:  the  plaintiff  still 
must  allege  a  distinct  and  palpable  injury  to  himself,  even  if  it  is  an  injury 
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shared  by  a  large  class  of  other  possible  litigants."  (Emphasis  added.)  Thus,  it  is 
doiibtfnr  whether  Congress  can  validly  authorize  a  State  attorney  general 
to  sue  for  damages  if  neither  he  nor  the  State  can  allege  and  prove  "a  distinct 
and  palpable"  personal  injury.  In  Warth  the  Court  also  rejected,  on  constitu- 
tional grounds,  the  premise  of  tluid  class  recovery  by  holding : 

Moreover,  in  the  circumstances  of  this  case  [which  are  comparable  to  a 

parens   patriae  suit   for   damages   to   a   class   of  consumers],    the  damage 

claims  are  not  common  to  the  entire  membership,  nor  shared  by  all  in  equal 

degree.  To  the  contrary,  whatever  injury  may  have  been  suffered  is  peculiar 

to  the  individual  member  concerned,  and  both  the  fact  and  extent  of  injury 

n'oiild  require  indiridKalizerl  jjroof.    (Emphasis  added.) 

Section  4C (c)(1)    of  Title  I^'   would  run  afoul  of  this  express  holding  by 

])uri»orting  to  di.spen.se  with  what  the  Court  in  Wartti  .said  cannot  be  avoided,  for 

that  section  purports  to  allow   "damages"  to  be  "proved  and  assessed  in  the 

aggi'egate  .   .   .    without   separately  proving   the  fact  or  amount  of   individual 

injury  or  damage  to  such  natural  per.sons."  (p.  57,  1.  23  through  p.  58,  1.  2).  This 

Committee    can    scarcely    countenance    such    a    transparently    unconstitutional 

device. 

By  disregarding  the  constitutionally-mandated  law  of  standing  and  by  dis- 
regarding the  dictate-:  of  due  process  of  law,  Tit'e  IV  would  create  massive  lia- 
bilities on  a  scale  analogous  to  the  overkill  di.scussed  in  the  bad  check  hypo- 
thetical above.  To  be  sure,  such  a  remedy  might  well  add  additional  deterrence 
against  those  who  wouUl  irillfHliy  violate  the  antitrust  laws.  However,  as  to  those 
whose  violations  were  not  willful,  the  danuige  provisions,  which  cannot  be  justi- 
tied  in  the  name  of  consumer  compensation,  would  extract  a  penalty  entirely  out 
of  i)ropi)rtion  to  any  wrongdoing. 

This  con.sequence  is  particularly  egregious  for  the  vast  majority  of  business- 
men whose  conduct  is  totally  consistent  with  the  antitrust  laws.  The  courts  have 
generally  refused  to  accept  the  parens  patriae  or  "fluid  class  recovery"  concepts 
in  litigated  cases  because,  among  other  reasons,  of  a  recognition  that  the  mere 
filing  of  a  parens  patriae  comp'aint  will  generate  enormous  pressures  to  settle, 
a  sort  of  institutionalized  blackmail.  Tlie  tetracycline  litigation,  discussed  above, 
illustrate  this.  That  case  involved  one  of  the  earliest  u.ses  of  the  concept,  before 
the  judicial  recognitinn  of  its  in-oblems  had  time  to  evolve.  Once  a  parens  patriae 
complaint  i^  filed,  with  possible  recoveries  reaching  the  hundreds  of  millions  of 
do'lars,  how  coidd  a  prudent  businessman,  still  presumptively  innocent  of  any 
wrongdoing,  fail  to  reach  an  out-of-court  settlement?  The  parens  patriae  con- 
cept is,  in  short,  the  mechanism  fm-  systemized  injustice.  Thus,  apart  from  the 
legal  and  constitutional  issuer,  it  would  be  most  unwise  for  Congress  to  give  its 
stamp  of  approval  to  this  now  discredited  device. 

Violators  of  the  antitrust  laws  need  not  retain  their  ill-gotten  gains,  and 
intentional  violations  need  not  go  undeterred  or  unpunished,  even  if  the  parens 
patriae  concept  is  rejected.  If  the  Committee  is  satisfied  that  large  numbers  of 
antitrut  violations  are  going  undeterred  and  that  major  corporations  are  re- 
taining illegal  profits — assumptiojis  that  have  yet  to  be  substantiated — there  are 
other  ways  to  dea'  with  those  problems.  Title  IV,  however,  is  fatally  flawed  and 
cannot  legally  or  practically  satisfy  what  its  proponents  claim  to  be  its  objectives, 

Mr.  Handler.  INIr.  Senator  and  members  of  the  committee,  I  would 
like  to  express  the  view  that  tliis  is  one  of  the  most  far-reacliing  pieces 
of  lonfislation  facino;  the  present  Cong-ress — perhaps  one  of  the  most 
important  measures  tliat  the  Conoress  has  had  to  consider  in  recent 
years.  I  find  tliat  tlie  legislation  is  replete  with  strange  and  unexpected 
provisions  which  are  not  apparent  on  a  first  reading.  We  ought  not  to 
rush  to  get  this  lengthy  and  complex  measure  before  the  Senate  with- 
out the  most  careful  consideration  of  each  and  every  one  of  its  sec- 
tions and  titles.  There  is  too  much  at  stake  for  us  to  proceed  before  all 
of  us  understand  the  whys,  wherefores,  and  origins  of  each  of  the  re- 
forms the  bill  would  inaugurate. 

The  countrv  is  slowly  emerging  from  the  most  serious  recession  in 
the  postwar  period.  Our  people  are  beginning  to  regain  their  equilib- 
rium after  the  disillusionments  of  Viet  Nam  and  Watergate.  The 
confidence  of  the  American  people  in  their  institutions  is  at  an  all- 
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time  low,  but  the  erosion  seems  to  have  been  balked  and  a  renascence 
of  the  Nation's  spirit  seems  underway. 

The  problems  confronting  the  country  are  immense  in  their  com- 
plexity. Our  cities  are  in  a  state  of  decay.  Unemployment  is  above  a 
tolerable  level.  The  extent  of  our  annual  deficits  is  alarming.  Our  fi- 
nancial structure  exhibits  surprising  weaknesses.  We  are  a  long  dis- 
tance from  solving  our  energy  problems,  and  our  foreign  affairs  are 
in  a  state  of  disarray.  One  could  go  on  and  on  in  enumerating  the 
problems,  social,  economic,  and  political,  that  crowd  down  upon  us. 
Yet,  there  is  no  problem  that  we  cannot  solve  if  we  remain  united  as  a 
people  and  concert  our  intellectual  and  physical  forces  towards  the 
formulation  of  constructive  and  rational  solutions  and  the  creation  of 
the  widest  possible  consensus  in  their  support. 

I  ask  the  committee  : 

Is  it  constructive  and  wise  in  this  critical  period  to  launch  an  allout 
war  against  our  major  corporations  in  the  guise  of  preventing  and 
eliminating  oligopoly  ?  Is  it  in  the  national  interest  to  threaten  busi- 
ness with  the  forfeiture  of  its  assets  in  the  event  the  antitrust  laws  are 
violated?  Is  it  conducive  to  good  relations  with  our  western  allies  to 
require  their  companies  to  violate  their  laws  in  order  to  satisfy  the 
discovery  demands  of  the  litigants  in  our  courts? 

Is  it  promotive  of  effective  law  administration  to  shatter  the  secrecy 
that  historically  has  enshrouded  the  processes  of  the  grand  jury?  Is  it 
wise  to  throttle  the  merger  process  with  restrictive  procedures  that 
violate  our  principles  of  fair  play  and  justice?  Is  it  right  and  con- 
sistent, with  the  precepts  of  due  process,  to  give  retroactive  application 
to  di'astic  changes  in  the  law,  in  effect  imposing  ex  post  facto  penalties 
of  astronomical  dimension  on  our  business  units  ? 

Can  we  safely  ignore  the  mounting  crisis  of  the  Federal  courts  by 
increasing  their  workload  without  a  relative  increase  in  the  number 
of  judges  and  supporting  personnel  ?  Are  the  benefits  of  parens  patriae 
and  class  actions  to  consumer  worth  the  cost  which  we  surely  will  have 
to  pay  for  these  devices?  Are  there  not  available  more  effective  and 
less  costly  remedies  for  safeguarding  the  consumer  interest?  And, 
finally,  is  S.  1284  the  way  to  bring  about  national  unity  to  hasten  the 
industrial  convalescence  from  the  ravages  of  the  recession  and  to  re- 
store the  health  and  well-being  of  our  sorely  troubled  society  ? 

I  would  hope,  Mr,  Senator,  that  my  views  may  be  of  some  help  to 
the  committee  in  its  review  of  S.  1284  in  the  markup  sessions  scheduled 
for  later  this  month.  I  would  also  hope  that  business  would  not  be 
treated  as  an  alien  intruder  in  our  society,  and  that  the  committee  and 
the  Congress  will  not  saddle  it  with  punitive  and  unquantifiable  lia- 
bilities that  would  disable  it  from  making  the  contributions  to  our 
economic  recovery  which  are  so  vital  to  our  very  survival  as  a  nation. 

Thank  you  very  much. 

Senator  Burdick.  Thank  you  for  your  contribution  this  morning. 
And,  of  course,  you  know  your  full  statement  will  be  made  a  part  of 
the  record. 

The  committee  will  be  in  recess  until  further  call. 

["Whereupon,  at  11 :30  a.m.,  the  proceedings  were  recessed,  subject  to 
the  call  of  the  Chair.] 
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Honorable  Roman  L.  Hruska 
United  States  Senate 
Washington,  D.  C. 

Dear  Roman: 

During  the  course  of  my  testimony  before  your  sub- 
coinmittee,  several  questions  were  asked  of  me. 
Following  is  a  response  to  the  questions  put  by 
you,  and  other  members  of  the  subcommittee,  for 
inclusion  in  the  record  if  you  deem  it  appropriate 
to  do  so. 

On  page  774  of  your  record.  Senator  Thurmond  re- 
quested that  I  respond  to  certain  written  ques- 
tions.  The  questions  and  my  responses  thereto  are 
as  follow: 

1.   Question:   Would  you  care  to  comment 
on  the  possibility  that  the  enactment  of 
Title  IV  Parens  Patriae  will  result,  as 
a  defensive  mechanism  of  business,  in 
higher  prices  to  consumers? 

Answer:   Enactment  of  the  parens  patriae 
provisions  of  S.  1284  could  lead  to  in- 
creased prices  to  consumers.   Businesses 
sued  under  the  parens  patriae  mechanism  will 
be  faced  with  the  costs  of  defending  them- 
selves.  Presumably  those  suits  will  be  in 
addition  to  any  other  antitrust  litigation 
in  which  the  businesses  may  have  to  pay 
attorney  fees.   The  costs  of  defending 
against  this  additional  litigation  v/ill  no 
doubt  be  passed  on  to  consumers  in  the  form 
of  higher  prices. 

Also,  it  is  possible  for  business  behavior 
which  allegedly  violates  the  antitrust  laws 
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to  result  in  lower  prices.   Those  situ- 
ations may  include  cases  in  which  a  man- 
ufacturer has  set  a  maximum  resale  price 
or  has  lowered  prices  for  a  predatory 
purpose  or  in  order  to  expand  his  market. 
It  is  foreseeable  that  in  such  cases  the 
cessation  or  injunction  of  the  practices 
through  antitrust  lawsuits  may  result  in 
higher  consumer  prices.   (It  is  a  premise 
of  antitrust  policy,  however,  that  keener 
competition  should  yield  lower  prices  in 
the  long  run. ) 


2.   Question:   In  your  opinion  would  a 
labor  union  be  subject  to  suit  as  an 
antitrust  violator  under  Title  IV? 

Answer:   The  parens  patriae  legisla- 
tion would  in  no  way  alter  the  substan- 
tive liability  of  labor  unions  under  the 
antitrust  laws.   Human  labor  is  not  re- 
garded as  commerce  under  the  antitrust 
laws.   There  are  limited  situations  in 
which  labor  unions  may  be  in  violation 
of  the  antitrust  laws,  but  these  situa- 
tions are  no  more  likely  to  occur  under 
parens  patriae  than  today.   To  the  ex- 
tent that  liability  may  exist  under  cur- 
rent law,  the  exposure  of  unions  to  dam- 
age claims  is  increased  enormously  under 
the  parens  patriae  theory  of  recovery. 


3.   Question:   Would  it  be  fair  to  label 
the  damages  provisions  of  Title  IV  as 
highly  speculative? 

Answer:   S.  1284  contains  a  provision 
for  assessing  damages  to  the  general 
economy,  and  that  form  of  damages  was  con- 
sidered speculative  in  the  California  v. 
Frito-Lay  opinion.   The  measure  of  damage 
to  the  general  economy  of  the  State  in 
terms  of  lost  revenue  or  additional  ex- 
penses would  be  highly  speculative,  since 
the  general  economy  may  actually  be 
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stimulated  through  increased  sales  or  tax 
revenue  by  business  behavior  that  is 
later  found  to  violate  the  antitrust  laws. 

As  for  the  aggregation  of  the  damages  to 
the  members  of  the  class,  if  you  accept 
the  concept  of  statistical  aggregation  and 
if  the  sample  of  plaintiff  claims  is 
scientifically  selected,  then  you  should 
not  regard  the  damage  aggregation  as  spec- 
ulative.  Other  problems  arise  with  this 
form  of  damage  determination,  however.   An 
enormous  burden  will  fall  upon  the  courts 
as  they  hear  perhaps  thousands  of  plain- 
tiffs' claims,  depending  upon  the  size  of 
the  class.   The  actual  damages  to  consum- 
ers will  not  always  be  clear  or  uniform, 
and  the  impact  of  overcharges  may  be  very 
difficult  to  locate  and  quantify  as  they 
are  passed  down  or  absorbed  in  a  manufact- 
urer's chain  of  distribution  consisting  of 
several  middlemen.   While  the  damages  may 
not  be  "speculative",  they  will  require 
the  courts  to  deal  with  very  complicated 
proof  mechanisms. 


4.   Comment  further  on  why,  under  this 
bill,  plaintiffs  in  a  class  action  would 
not  be  required  to  show  damages. 

Response:   If  the  sections  of  S.  1284 
that  relate  to  proof  of  damages  provide 
that  no  parties  are  required  to  prove 
damages,  then  the  law  may  well  be  uncon- 
stitutional.  Read  literally,  S.  1284 
would  appear  to  require  no  proof  of  dam- 
age to  any  individual  plaintiff.   On  the 
other  hand,  if  individuals  are  brought 
forward  to  prove  their  damages  as  repre- 
sentatives of  a  class  or  as  members  of  a 
sample  for  purposes  of  aggregation  of 
damages,  then  the  constitutional  require- 
ments would  be  met. 
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On  page  779  of  the  record,  I  was  asked  to  furnish 
the  page  references  to  the  testimony  in  the  House 
on  the  parens  patriae  legislation.   I  can  only 
respond  to  this  question  by  making  reference  to 
the  printed  record  in  the  House  which  I  shall 
forward  to  the  subcommittee  under  separate  cover. 

On  page  781  of  your  record,  I  was  asked  for  a 
status  report  of  the  various  House  bills  which 
consider  the  substance  of  the  titles  to  S.  1284. 
The  separate  titles  of  the  Senate  bill  are  being 
considered  as  follows: 

Title  II,  the  anti-trust  civil  process 
procedure,  is  embodied  in  H.R.  39.   That 
bill  is  pending  in  subcommittee. 

Title  III  of  S.  1284  is  also  pending  in 
subcommittee. 

Title  IV,  the  parens  patriae  provisions, 
have,  of  course,  been  reported  by  the 
Judiciary  Committee  and  are  now  pending 
before  the  full  House, 

Title  V,  the  pre-merger  notifications 
provisions,  are  not  embodied  in  a  compar- 
able House  bill  but  a  subcommittee  of  the 
House  is  scheduled  to  consider  this  gen- 
eral subject  matter  within  the  next  few 
days. 

Title  VI,  the  nolo  contonrlre  provisions, 
are  not  embodied  in  comparable  House  leg- 
islation. 

Title  VII  of  the  Senate  bill  is  not  em- 
bodied in  separate  House  legislation,  but 
the  substance  of  this  title  is  being  con- 
sidered by  a  subcommittee  of  the  House 
simultaneously  with  its  Consideration  of 
the  pre-merger  notification  provisions. 

On  page  795,  I  v/as  asked  for  the  citation  of  the 
case  in  California  against  real  estate  brokers. 
The  case  is  Kline  v.  Coldwell,  Banker  and  Co., 
508  F.  2d  226  (9th  Cir.,  1974).  /     7       ' 

Sincerely/ 

'!:,/,  ^'~ 

CHARLES  E.  WIGGINS 
CEW:bvp  Member  of  Congress 


REOERICK  ML 
OBERT  JHIGG 
EYMOUR  GLAN 
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Honorable  James  0.  Eastland 
Chairman,  Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.   20515 

Re:   S.  1284 


DNE   BOSTON   PLACE 
OSTON,  MASS    02I0I 


Dear  Mr .  Chairman : 

As  a  member  of  the  American  Bar  Association 
and  its  Antitrust  Section,  I  wish  to  point  out  to  the 
Committee  that  the  opposition  to  Title  IV  of  S .  1284 
(parens  patriae  amendments)  expressed  by  certain  ABA 
representatives  does  not  necessarily  reflect  the  views 
of  the  membership  of  either  the  Association  or  the 
Section.   That  opposition  reflects  only  the  individual 
views  of  fifteen  members  of  the  Section's  Council  and 
the  twenty-three  m,embers  of  the  Association's  Board  of 
Governors .   I  do  not  share  their  views ,  and  I  am  sure 
that  the  Section  and  the  Association  have  many  members 
who  do  not  share  their  views . 

The  record  of  the  Hearings  on  S.  1284  held  by 
the  Subcommittee  on  Antitrust  and  Monopoly  last  year 
elucidates  the  manner  in  which  the  ABA  position  was 
adopted.   A  May  19,  1975  letter  to  Senator  Hart  from 
Mr.  Comegys  (the  ABA  spokesman)  acknowledges  that  no 
effort  was  made  to  poll  the  8,500  members  of  the  Anti- 
trust Section  about  the  Bill  and  that  the  position  was 
determined  by  the  Council  members  present  and  voting 
at  a  meeting  held  in  Key  Largo  on  March  1,  1975  (Hear- 
ings pp.  712-714).   That  position  was  summarily  endorsed 
by  the  Board  of  Governors  at  an  April  9,  1975  meeting 
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in  Chicago  without  submission  to  the  House  of  Delegates 
because  action  was  expected  on  the  corresponding  House 
bill  within  the  near  future  (Hearings  pp.  709,  711). 
So  far  as  I  am  aware,  no  effort  has  been  made  to  submit 
the  question  to  the  ABA  House  of  Delegates  or  anyone  else 
in  the  full  year  that  has  elapsed  since  the  vote  of  the 
Board  of  Governors.   In  particular,  the  question  was 
apparently  not  included  in  the  legislative  matters  debat- 
ed by  the  House  of  Delegates  at  its  meetings  in  Montreal 
in  August  1975  (see  61  ABA  Journal  1079-1090). 

Similarly,  the  opposition  to  other  Titles  of  S. 
128A  more  recently  expressed  by  ABA  representatives  re- 
flects only  the  viev/s  of  the  members  of  the  Antitrust 
Section  Council  and  the  Board  of  Governors  and  no  effort 
has  been  made  to  determine  my  views  or  those  of  other 
members  of  the  Section  and  the  Association. 

Under  these  circumstances,  I  submit  that  the  views 
of  the  ABA  representatives  who  have  testified  on  S.  1284 
carry  no  greater  authority  than  those  of  various  other 
knowledgeable  members  of  the  private  bar  who  have  testified 
for  and  against  the  bill.   The  views  of  those  representa- 
tives and  of  the  ABA  Council  and  Board  of  Governors  are 
affected  by  their  professional  relationships  with  large 
corporations  that  are  potential  antitrust  defendants,  just 
as  my  own  support  of  the  bill  is  no  doubt  influenced  by 
the  fact  that  my  firm  represents  a  number  of  States  as 
antitrust  plaintiffs.   None  of  us  can  speak  authoritative- 
ly of  the  views  of  the  bar  at  large,  and  our  individual 
views  should  be  judged  only  on  the  basis  of  the  reasoning 
that  supports  them. 

V€Tw  trulx_jiQurs , 


pringer 
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March  16,  19  76 


Honorable  James  0.  Eastland 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

By  letter  dated  March  15,  Mr.  Ira  Millstein  for- 
warded to  you  responses  to  questions  raised  by  members 
of  the  Committee  when  he  and  other  ABA  witnesses  testi- 
fied on  S.1284,  the  proposed  Antitrust  Improvements 
Act.   Included  in  Mr.  Millstein 's  responses  were  answers 
to  questions  later  posed  by  Senator  Thurmond. 

We  have  discovered  an  error  in  the  fourth  para- 
graph of  page  17;  the  last  word  of  that  paragraph, 
"unlawful" , should  be  "lawful". 

Since  copies  of  the  March  15  letter  were  sent  to 
all  members  of  the  Committee,  I  am  also  forwarding  cor- 
rected pages  to  them. 

Sincerely, 

Herbert  E.  Hoffman 

HEHilas 

Enclosure 

cc:   Members  of  the  Committee  on  the  Judiciary 
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Honorable  James  0.  Eastland     -17-      March  15,  1976 


The  nearly  automatic  character  of  temporary 
restraining  orders  and  preliminary  injunctions 
is  particularly  harmful,  because,  as  history 
shows,  preliminary  injunctive  relief  often  has 
the  practical  effect  of  final  relief.   The 
grant  of  a  preliminary  injunction  often  aborts 
the  merger  for  business  reasons.   Since,  under 
Title  V,  injunctions  v;ould  be  granted  whether 
or  not  the  Government  has  a  likelihood  of  success, 
many  lawful  and  even  pro-competitive  mergers 
would  be  frustrated. 

Tender  offers  would  be  affected  with  particular 
severity.   Since  the  success  of  a  tender  offer 
usually  depends  on  market  conditions  at  the  time 
of  the  offer,  any  delay  is  likely  to  abort  the 
offer.   The  shareholders,  as  well  as  the  public, 
may  suffer. 

Automatic  hold-separate  orders  are  also  unwar- 
ranted and  can  be  detrimental  to  the  proper  and 
efficient  operations  of  the  merged  enterprise. 
Even  more  detrimental  to  competition  is  the 
provision  for  a  give-up  of  profits.   If  the 
acquiring  firm  risks  a  give-up  of  profits,  its 
incentive  to  improve  the  performance  of  the 
acquired  company  and  to  operate  it  with  the 
greatest  efficiency  is  substantially  dampened. 

The  provision  for  a  give-up  of  profits  is  punitive. 
The  punitive  nature  of  subparagraph  (g)  is 
particularly  ironic  v;hen  one  considers  that  sub- 
paragraph (g)  cases  are  those  cases  in  which  the 
Government  did  not  bother  to  get  or  could  not  get 
a  preliminary  injunction  under  the  relaxed  stan- 
dards of  subparagraph  (d) ,  presumably  because  the 
merger  was  probably  lawful. 

The  effect  of  Title  V  will  be  to  frustrate  and 
abort  many  lawful  transactions. 


Title  VI 


Question:    Comment,  if  you  will,  on  the  change  in  meaning  of 
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Resolution  approved  by  Board  of  Governors  October  1975 


REPORT  TO  THE 

BOARD  OF  GOVERNORS 

SECTION  OF  ANTITRUST  LAW 


Recommendation 


The  Section  of  Antitrust  Law  recommends  adoption  of  the 
following  resolutions: 

BE  IT  RESOLVED,  that  the  American  Bar  Associa- 
tion opposes  passage  in  its  present  form  of  S.1284,  the 
Antitrust  Improvements  Act  of  197  5,  or  any  similar  legislation, 
now  pending  in  the  94th  Congress,  1st  Session; 

BE  IT  FURTHER  RESOLVED,  that  the  American  Bar 
Association  expresses  its  profound  concern  over  the  apparent 
departure  from  established  legislative  procedures  for  the 
consideration  of  matters  of  such  importance  as  S.1284,  in 
that  a  number  of  the  provisions  within  tlie  conglomeration 
of  substantive  and  procedural  changes  to  the  antitrust  laws 
which  the  bill  would  make,  including  the  findings  and  decla- 
ration of  policy:  (i)  have  not  been  the  subject  of  full 
legislative  hearings  or  any  meaningful  analysis  as  to  their 
potential  consequences  upon  the  free  enterprise  system 
(Title  I,  Sections  701,  704);  (ii)  have  been  offered  for 
serious  legislative  consideration  despite  the  absence  of 
any  showing  of  compelling  need  which  would  justify  such 
significant  changes  (portions  of  Titles  II,  III,  and  VII, 
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and  all  of  Title  VI) ;  or  (iii)  have  failed  to  receive 
the  support  of  the  federal  antitrust  enforcement  agencies 
which  such  provisions  are  supposedly  intended  to  assist 
(Title  VI  and  portions  of  Titles  II,  IV,  and  V); 

BE  IT  FURTHER  RESOLVED,  that  the  American  Bar 
Association  specifically  recommends  that  each  of  the  Titles 
of  S.1284  be  dealt  with  by  Congress  in  the  following  manner: 

1.  Title  I  should  be  modified  to  contain  only 
those  findings  which  relate  to  investigatory, 
procedural  and  remedial  matters,  or  if  there  be 
none  so  relevant,  deleted. 

2.  Title  II  should  be  modified:  (a)  to  expli- 
citly  require  preliminary  identification  of  the 
target  and  scope  of  an  investigation;  (b)  to 
limit  the  application  of  the  amended  proced\ires 
to  representatives  of  the  target  of  the  investi- 
gation; and  (c)  to  allow  counsel  for  the  target 
of  the  investigation  access  to  materials  and 
transcripts  collected,  pursuant  to  appropriate 
confidentiality  protective  orders,  and  to  be 
present  at  all  depositions,  with  the  right  to 
cross  examine  third  parties  and  generally  to 
lodge  appropriate  objections. 
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3.  Title  III  should  be  modified:  (a)  to 
permit  a  court  to  reduce  civil  penalties  below 
$1,000  per  day  if  there  are  mitigating  circum- 
stances; (b)  to  permit  a  court  to  stay  the 
accumulation  of  daily  penalities  when  the 
subpoena  or  order  is  questionable  and  good 
faith  objections  have  been  raised;  and  (c)  to 
authorize  as  a  ground  for  enjoining  such  com- 
pulsory process,  the  fact  that  the  inquiry  being 
made  is  beyond  the  authority  of  the  agency. 

4.  As  adopted  by  the  Board  of  Governors  by 
Resolution  in  April  1975,  and  reaffirmed  herein. 
Title  IV  should  be  modified:  (a)  to  add  the 
general  safeguards  of  Rule  23  of  the  Federal 
Rules  of  Civil  Procedure;  (b)  to  bar  recovery 
for  damages  to  the  general  economy  of  the  state; 

(c)  to  require  actual  notice  to  those  persons 
to  be  benefited  by  the  attorney  general's  suit 
whose  identity  can  be  ascertained  readily;  and 

(d)  to  require  proof  of  actual  damages  in  treble 
damage  actions. 

5.  Title  V  should  be  modified:  (a)  to  establish 
a  more  reasonable  minimum  value  for  the  trans- 
actions to  be  within  its  reporting  requirements; 
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(b)  to  eliminate  the  ability  of  governinent 
enforcement  agencies  to  extend,  at  their  dis- 
cretion, the  waiting  period  required  before  a 
merger  or  acquisition  can  be  consummated,  pending 
government  analysis  of  its  legality;  (c)  to  modify 
the  automatic  authority  to  be  granted  to  a  govern- 
ment enforcement  agency  to  obtain  upon  request  a 
preliminary  injunction  against  consummation  of  a 
merger  or  acquisition  so  that  such  relief  will  be 
granted  only  upon  a  showing  of  probable  illegality; 

(d)  to  revise  the  provision  granting  hold-separate 
orders  in  order  to  require  the  government  to  show 
the  need  for  such  an  order;  and  (e)  to  eliminate 
the  provision  requiring  the  forfeiture  of  all 
benefits  of  the  acquisition  if  it  is  subsequently 
found  to  be  unlawful. 

6.  Title  VI,  which  provides  that  nolo  contendere 
pleas  entered  in  criminal  antitrust  suits  are  to 
be  given  prima  facie  effect  in  subsequent  private 
suits,  should  be  deleted. 

7.  Title  VII  should  be  deleted  with  the  exception 
of  Section  705,  which  should  be  amended  to  provide 
for  judicial  discretion  in  awarding  counsel  fees 
in  injunction  suits. 
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BE  IT  FURTHER  RESOLVED,  that  the  President 
of  the  Association  or  his  designee  be  authorized  to  appear 
before  the  appropriate  committees  of  Congress  to  present 
testimony  in  support  of  the  Association's  Resolutions  and 
otherwise  to  communicate  these  Resolutions  to  such  committees 
and  their  members. 
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REPORT 


Consideration  of  S.1284  by  the  Board  of  Governors  of 
the  American  Bar  Association  is  essential  at  this  time  because 
the  Bill  has  been  reported  by  the  Subcommittee  on  Antitrust  and 
Monopoly  of  the  Senate  Committee  on  the  Judiciary,  for  considera- 
tion by  the  full  Judiciary  Committee,  without  recomm.endation,  and 
the  Judiciary  Committee  is,  at  this  time,  considering  final  action 
with  respect  to  the  Bill.   No  further  hearings  are  scheduled. 
However,  the  record  remains  open  for  acceptance  and  consideration 
of  ABA  resolutions  with  respect  to  the  Bill.   As  of  this  time,  the 
ABA  has  been  heard  only  with  respect  to  one  of  the  seven  titles  of 
S.1284,  despite  the  fact  that  each  title  represents  significant 
Antitrust  Legislation. 

S.1284,  the  Antitrust  Improvements  Act  of  1975,  is  an 
omnibus  bill  to  amend  the  Antitrust  Civil  Process  Act,  Federal 
Trade  Commission  Act,  Clayton  Act,  and  Sherman  Act. 

Its  seven  titles  are  not  substantively  related  to  one 
another  --  other  than  that  they  relate  to  "antitrust";  they 
contain  a  conglomeration  of  provisions  which  would  broadly 
affect  antitrust  law  and  procedures.   A  number  of  the  modi- 
fications have  merit  and,  as  discussed  below,  are  supported 
by  the  Section  of  Antitrust  Law  in  their  present  or  modified 
form.   A  number  of  the  proposals,  however,  are  not  "Improvements" 
as  the  title  of  the  bill  suggests,  but  in  fact  would  have  sig- 
nificantly adverse  effect  on  the  free  enterprise  system  which 
the  bill  professes  to  protect,  and  have  actually  been  opposed 
by  the  federal  agencies  that  enforce  the  antitrust  laws.   Other 
provisions  have  been  proposed  despite  the  absence  of  any  showing 
of  compelling  need  or  analysis  which  could  justify  their  enact- 
ment.  Still  another  provision  was  added  after  hearings  were 
concluded,  and  v/ithout  any  notice,  despite  the  fact  that  it 
would  dramatically  change  Section  2  of  the  Sherman  Act,  a  pro- 
vision which  has  not  been  substantively  altered  since  1890. 
Finally,  the  bill  contains  a  declaration  of  policy  that  has 
little  if  any  relationship  to  its  substantive  provisions,  anc" 
adopts  a  controversial  economic  premise  that  is  widely  debated 
and  hence  far  from  established. 
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For  tlieEe  reasons,  the  Section  of  Antitrust  Law 
obviously  cannot  endorse  S.1284  as  presently  drafted. 
Rather,  the  Section  has  considered  each  Title  separately 
and  has  attempted  to  isolate  and  support  those  positions 
which,  based  upon  experience  and  study,  merit  support. 
At  the  same  time  tne  Section  has  isolated  for  opposition 
those  portions  which,  for  the  foregoing  reasons,  should 
be  eliminated  or  modified.   This  report  will,  therefore, 
discuss  the  seven  Titles  separately  and  specifically, 
since  each  is  in  reality  a  free-standing  separate  piece 
of  legislation. 

The  bill's  seven  Titles,  and  the  position  of  the 
Section  of  Antitrust  Law  with  respect  to  each,  can  be 
summarized  as  follows: 

Title  I:   The  Delaration  of  Policy  recites  that 
increased  industrial  concentration  has  been  a  prime  cause 
of  such  economic  problems  as  inflation  and  unemployment. 
The  Ajititrust  Section  opposes  this  Title  because  (a)  it 
does  not  relate  to  the  procedural  focus  of  the  bill,  and 
(b)  it  establishes  a  legislative  finding  on  propositions 
which  are  still  highly  controversial  and  far  from  resolved. 
This  Title  requires  deletion  or  substantial  revision. 

Title  II:   This  Title  would  significantly  expand  the 
investigative  powers  of  the  Department  of  Justice  under 
the  Antitrust  Civil  Process  Act,  primarily  by  granting  the 
Department  of  Justice  novel  powers  analogous  to  those  of 
a  grand  jury,  v;ithout  appropriate  safeguards.   The  Antitrust 
Section  supports  a  more  limited  increase  in  such  powers 
than  are  proposed  in  the  bill,  and  recommends  the  addition 
of  safeguards  for  those  subject  to  the  increased  powers. 

Title  III:   These  provisions  would  amend  the  Federal 
Trade  Comm.ission  Act  by  increasing  substantially  the  civil 
penalties  for  failure  to  comply  with  Coirjnission  orders  and 
subpoenas,  and  by  lessening  the  ability  of  those  defending 
against  Commission  processes  to  stay  the  accumulation  of 
penalties  during  the  course  of  litigation  and  to  enjoin 
such  processes.   The  Antitrust  Section  recommends  amend- 
ments to  give  more  discretion  to  courts  assessing  such 
penalties,  and  to  codify  existing  case  law  on  the  subject 
matter. 

Title  IV:  This  Title  would  authorize  state  attorneys 
general  to  institute  parens  patriae  suits  to  obtain  treble 
damages  on  behalf  of  all  state  residents  against  antitrust 
defendants  without  proof  of  individual  claims,  and  to  obtain 
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damages  for  injury  to  the  "general  economy"  of  the  state. 
The  Antitrust  Section  recommends  addition  of  certain  safe- 
guards to  class  actions  contained  in  Rule  2  3  of  the  Federal 
Rules  of  Civil  Procedure,  and  deletion  of  the  provision 
allowing  recovery  for  injury  to  a  state's  "general  economy" 
—  a  speculative  concept  that  will  inevitably  lead  to 
duplicative  recoveries. 

Title  V:   This  Title  would  require  virtually  all  com- 
panies that  seek  to  acquire  or  merge  with  other  companies, 
to  notify  federal  enforcement  agencies,  would  stay  the  trans- 
action pending  clearance,  would  authorize  the  government  to 
obtain  preliminary  injunctions  automatically,  and  would  re- 
lieve the  government  of  showing  a  need  for  a  hold-separate 
order.   The  Antitrust  Section  recommends  amendments  which 
would  provide  for  judicial  supervision  over  the  regulatory 
aspects  of  this  proposal,  and  which  would  relate  Title  V 
more  to  the  legal  and  economic  underpinnings  of  the  anti- 
merger laws. 

Title  VI:   This  provision  would  permit  private  anti- 
trust plaintiffs  to  use  as  prima  facie  evidence  of  a  vio- 
lation a  nolo  contendere  plea  entered  by  the  defendant  in 
a  previous  criminal  suit.   The  Antitrust  Section  urges 
deletion  of  this  Title  because  it  would  adversely  affect 
the  enforcement  needs  of  the  Department  of  Justice,  and 
would  significantly  increase  judicial  workload  while  pro- 
viding little  aid  to  the  antitrust  plaintiffs  it  is  in- 
tended to  benefit. 

Title  VII:   Of  most  significances.  Section  704  would 
eliminate  all  of  the  requirements  for  finding  an  unlawful 
"attempt  to  monopolize"  under  Section  2  of  the  Sherman  Act, 
other  than  specific  intent,  a  drastic  substantive  change  in 
the  law  which  the  Section  opposes  on  the  ground  that  it 
eliminates  essential  elements  of  this  antitrust  violation, 
without  regard  to  the  legal  and  economic  consequences. 
Other  miscellaneous  provisions  would:   expand  the  juris- 
dictional reach  of  the  Robinson-Patman  Act  and  Section  3 
of  the  Clayton  Act,  an  expansion  which  the  Antitrust  Section 
opposes  as  unsupported  and  unnecessary;  authorize  special 
handling  of  "complex"  antitrust  cases  through  a  provision 
that  is  believed  by  the  Section  to  be  unnecessary  and  legally 
and  ethically  unsound;  impose  sanctions  on  persons  who 
decline  to  furnish  evidence  in  antitrust  suits  because  of 
the  prohibitions  of  foreign  law,  sanctions  which  the  Anti- 
trust Section  opposes  because  they  are  unnecessarily  dis- 
ruptive of  foreign  relations  and  international  law;  and, 
provide  for  attorneys'  fees  in  private  antitrust  suits 
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seeking  injunctive  relief,  which  is  endorsed  by  the  Section 
so  lony  as  the  courts  are  given  discretion  to  decide  the 
propriety  of  such  an  award. 

A  detailed  analysis  of  the  Section  of  Antitrust  Law's 
position  on  each  Title  follows: 

Title  I  —  Declaration  of  Policy 

Title  I  of  S.1284  consists  of  a  recitation  of  certain 
"findings  and  declarations"  of  the  Congress  which' are  pur- 
portedly relevant  to  the  subject  matter  of  the  bill.   S.1284, 
however,  addresses  primarily  investigatory,  remedial  and 
antitrust   enforcement  procedures,  and  the  "findings  and 
declarations"  of  Title  I  do  not  appear  germane?  rather,  the 
Declaration  of  Policy  constitutes  a  compilation  of  conclusory 
assertions  founded  upon  sharply  controverted  economic  theories. 
Since  all  the  findings  and  declarations  of  Title  I  are  not  in- 
tegral to  the  bill,  and  because  they  raise  much-debated  economic 
issues  v;hich  the  bill  itself  does  not  purport  to  resolve,  the 
Declaration  of  Policy  should  be  eliminated,  or  else  revised  to 
relate  more  precisely  to  the  subjects  matter  of  the  bill. 

The  Declaration  of  Policy  draws  numerous  conclusions  re- 
garding the  impact  of  "monopoly  and  oligopoly  power,"  without 
defining  that  term  in  any  way.   In  so  doing,  it  needlessly 
confuses  notions  of  business  structure  and  business  behavior 
—  critical  and  controversial  issues  of  substantive  antitrust 
law  —  in  the  context  of  a  bill  which  purports  to  improve  the 
procedures  available  to  the  government  agencies  charged  with 
enforcement  of  our  antitrust  statutes.   The  question  of  business 
structure  and  its  effects  on  competition  has  been  separately  con- 
sidered by  the  Antitrust  and  Monopoly  Subcommittee  of  the  Senate 
Judiciary  Committee  in  the  context  of  its  exhaustive  hearings  on 
Senator  Hart's  Industrial  Reorganization  Bill.   That  bill  is  a 
more  appropriate  vehicle  for  the  study  of  such  issues. 

In  any  event,  antitrust  statutes  such  as  the  Sherman  Act 
and  the  Clayton  Act  are  intended  to  reach  anti-competitive  acts 
or  practices,  while  the  Declaration  of  Policy  appears  to  be  an 
effort  to  establish  legislatively  that  "oligopoly  or  monopoly 
power"  alone  is  anti-competitive  and  is  casually  related  to  a 
complex  of  undesirable  economic  conditions,  such  as  inflation 
and  unemployment.   Such  causation  simply  has  not  been  proven, 
and  most  responsible  economists  concede  that  reasonable  men 
may  well  differ  with  respect  to  the  impact  of  "oligopoly  or 
monopoly  power"  upon  such  economic  conditions.   In  fact,  the 
evidence  does  not  support  the  assertion  in  subparagraph  2  of 
Title  I  that  there  has  been  a  "decline  of  competition  in 
industries  in  which  oligopoly  or  monopoly  power  exists";  in 
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the  auto  industry,  for  example,  an  industry  often  cited 
as  the  prototypical  concentrated  industry,  the  state  of 
competition  may  be  considered  quite  healthy. 

But  further,  the  relationship  between  "oligopoly  or 
monopoly  power"  and  such  economic  ills  as  unemployment  and 
inflation  is  hardly  clear  and  convincing.   Professor  Milton 
Handler  focused  upon  one  breakdown  in  the  casual  nexus  as 
an  example  in  his  Statement  before  the  Subcommittee  on  Anti- 
trust and  Monopoly  of  the  Senate  Committee  on  the  J.udiciary, 
June  3,  1975: 

take,  for  example,  the  "finding"  that  increased 
concentration  has  contributed  to  our  high  rate 
of  inflation.   I  have  recently  had  occasion  to 
study  the  scholarship  in  this  area  and  I  can 
state,  without  qualification,  that  there  is  a 
complete  lack  of  unanimity  among  economists  as 
to  v/hether  concentration  has  any  impact  on  in- 
flation whatsoever.   A  1969  study  by  the  Depart- 
ment of  Justice  concluded  that  concentration  may, 
indeed,  dampen  inflation.   Attorney  General  Levi, 
at  his  confirmation  hearings,  made  a  similar 
observation.   There  was  the  sharpest  divergence 
of  opinion  on  the  question  at  a  conference  of 
economists  sponsored  by  the  Council  on  Wage 
and  Price  Stability  in  April. 

Similar  statements  may  be  made  with  respect  to  unemployment, 
inefficiency,  underutilization  of  economic  capacity,  a  re- 
duction in  exports,  and  an  adverse  effect  on  the  balance  of 
payments,  which  concludes  the  litany  of  ills  recited  in  the 
Declaration  of  Policy. 

Moreover,  a  claim  that  any  causal  nexus  between  "oligopoly 
or  monopoly  pov;er"  and  these  conditions  of  economic  instability 
exists  is  hardly  consistent  with  the  position  adopted  by  the 
Federal  Trade  ComjTiission  in  initiating  its  Line  of  Business 
reporting  procedures.   The  Commission  asserts  that  its  Line  of 
Business  study  is  intended  to  facilitate  evaluation  of  the  the- 
ories contained  in  the  Declaration  of  Policy,  acknowledged  as 
not  being  established. 

In  sumjnary,  so  long  as  the  evidence  with  respect  to  the 
causal  nexus,  if  any  between  "monopoly  and  oligopoly  power" 
and  the  various  economic  difficulties  recited  in  the  findings 
and  declarations  is  conflicting,  to  legislate  that  such  causa- 
tion exists  seems  unreasonable. 
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For  these  reasons,  the  substantially  non-germane  and 
highly  contested  Declaration  of  Policy  should  be  revised 
substantially  to  relate  to  the  focus  of  the  bill  or  should 
be  entirely  deleted. 

Title  II  —  Antitrust  Civil  Process  Amendments 

Title  II  of  S.1284  would  significantly  amend  the  Anti- 
trust Civil  Process  Act  to  vest  in  the  Department  of  Justice 
investigatory  powers  comparable  to  those  of  the  grand  jury. 
Similar  augmentations  of  the  powers  of  the  Department  of 
Justice  have  been  considered  and  rejected  by  the  Congress  in 
the  past,  based  upon  substantial  hearings  and  consideration 
of  voluminous  testimony  and  evidence. 

In  principle,  expansion  of  the  investigatory  authority  of 
the  Departm.ent  of  Justice  may  be  conducive  to  proper  enforce- 
ment of  the  antitrust  laws  and  is  not,  therefore,  objectionable 
in  itself.   ^-Jhether  the  scope  of  the  contemplated  authority  is 
consistent  with  our  traditional  views  of  law  enforcement,  or 
can  be  exercised  without  significantly  threatening  traditional 
rights  of  due  process,  however,  are  substantial  questions  which 
merit  careful  Congressional  attention.   If,  despite  its  liistory 
in  considering  the  subject.  Congress  is  now  determined  to  pro- 
vide such  broad  new  powers,  then  it  must  include  certain  minimum 
safeguards  to  protect  the  rights  of  those  being  investigated 
while  these  novel  procedures  evolve.   As  is  the  case  with  any 
governmental  institution  charged  with  prosecutorial  responsi- 
bilities, the  Department  of  Justice  will  surely  prove  a  more 
worthy  repository  for  Congressional  and  public  trust  if  its 
discretion  to  investigate  in  the  antitrust  field  is  properly 
limited  by  traditional  requirements  of  due  process  and  con- 
fidentiality. 

First  and  most  significant,  the  bill  ought  to  provide 
expressly,  as  the  present  law  now  requires,  that  the  new  pro- 
cedures require  a  preliminary  identification  of  the  target  of 
any  investigation.   At  the  time  of  the  initiation  of  the  in- 
vestigation, the  Department  of  Justice  should  provide  proper 
written  notice  to  the  target  of  the  investigation,  including 
a  full  description  of  the  nature  of  the  investigation,  the 
applicable  provision  of  law  and  the  particular  matters  which 
are  subject  to  investigation.   Such  identification  and  notice 
are  a  necessary  foundation  for  the  collection  of  information 
responsive  to  the  investigation  by  the  target  thereof  and  for 
the  preparation  of  an  appropriate  defense.   Also,  the  written 
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notice  should  define  and  limit  the  parameters  of  the  in- 
vestigation.  Unlike  the  present  bill,  the  Federal  Rules 
of  Civil  Procedure  are  specifically  framed  to  limit  the 
scope  of  proper  discovery  to  the  subject  matter  of  the 
pleadings  in  order  to  avoid  unnecessary  costs  and  expenses; 
under  Title  II,  which  specifies  no  similar  reference  point, 
government  investigators  may  be  tempted  to  venture  far  afield 
in  their  investigative  demands. 

Second,  the  use  of  the  procedures  delineated  in  Title  II 
ought  to  be  limited  to  representatives  of  the  target  of  the 
investigation.   Without  such  a  limitation,  many  other  persons 
will  be  subject  to  the  burden  of  unlimited  inquiries  by  well- 
intentioned  government  investigators.   Innocent  persons,  or 
persons  simply  unacquainted  with  the  facts  of  the  matter  under 
investigation,  may  be  needlessly  embroiled  therein  at  consid- 
erable personal  time  and  expense. 

In  all  events,  counsel  for  the  target  of  the  investigation 
should  have  proper  notice  of  the  taking  of  any  oral  testimony, 
and  should  have  the  right  to  cross  examine  witnesses  who  are 
not  associated  with  the  target  and  to  lodge  appropriate  objec- 
tions to  any  testim.ony  offered,  since  such  testimony  may  well 
be  used  by  the  government  at  trial  in  a  follow-on  action  or  in 
some  ancillary  proceedings  involving  the  interests  of  the  target. 
For  the  same  reason,  counsel  for  the  target  company  should  have 
access,  subject  to  appropriate  protective  orders  to  ensure  con- 
fidentiality, to  all  materials  collected  under  these  procedures, 
including  deposition  transcripts,  documents  and  interrogatory 
answers.   In  addition  to  ensuring  procedural  fairness,  access 
by  the  target  of  the  investigation  to  all  such  materials  may 
well  expedite  the  resolution  of  the  investigation. 

Finally,  the  confidentiality  of  all  materials  produced 
pursuant  to  procedures  under  Title  II  should  be  preserved,  at 
least  by  exempting  such  materials  from  the  disclosure  provi- 
sions of  the  Freedom  of  Information  Act.   Assistant  Attorney 
General  for  Antitrust  Kauper  testified  on  May  7,  1975  as 
follows  in  support  of  the  preservation  of  confidentiality: 

We  would  favor  clear  and  complete  exemption 
from  FOIA  for  any  information,  in  whatever 
form,  obtained  through  a  CID.   By  definition, 
such  information  is  investigatory  and  fre- 
quently consists  of  confidential  business 
data.   While  it  would  thus  probably  be  exempt 
from  disclosure  in  any  event,  we  strongly  favor 
specific  statutory  language  to  that  effect. 
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These  recommendations  for  amendment  of  Title  II  of 
S.1284  would  not  undermine  Congress'  objective  to  augment 
the  civil  investigatory  authority  of  the  Department  of 
Justice,  but  they  would  assure  the  procedural  rights  of 
the  target  of  any  investigation  and  would  reduce  substan- 
tially the  likelihood  of  prosecutorial  excess.   Such 
changes  are  critically  important  if  the  Congress  is  to 
avoid  the  creation  of  more  substantial  problems  than  it 
seeks  to  cure. 

Title  III  —  Federal  Trade  Commission  Act  Amendments 

Title  III  would  seriously  restrict,  far  beyond  present 
law,  the  ability  of  respondents  to  challenge  Commission  sub- 
poenas and  orders.   It  v;ould  substantially  increase  the  amount 
of  non-discretionary  minimum  daily  penalties  which  V70uld  auto- 
matically accrue  before  a  stay  or  determination  of  legality 
could  be  obtained.   Additionally,  it  would  impose  rigid  stan- 
dards to  be  employed  by  a  court  in  determining  whether  to  stay 
such  statutory  penalities,  and  it  would  lim.it  the  circumstances 
under  which  the  Commission's  compulsory  processes  could  be  en- 
joined. 

Under  present  law.  Commission  subpoenas  and  other  compulsory 
processes  can  be  enforced  by  three  methods,  either  separately  or 
together:   (i)  an  injunction  proceeding  under  Section  9  of  the 
Federal  Trade  Comm.ission  Act,  which  can  be  initiated  by  the  Com- 
mission immediately  after  default  by  means  of  an  order  to  show 
cause,  providing  prompt  relief;  (ii)  a  forfeiture  suit  for  civil 
penalities  of  $100  a  day,  which  can  be  initiated  beginning  thirty 
days  after  the  Commission  has  served  a  notice  of  default;  and 
(iii)  a  criminal  suit  for  willful  refusal  to  comply  with  Commis- 
sion processes,  punishable  by  a  fine  of  $1,000  to  $5,000,  im- 
prisonment of  up  to  one  year,  or  both.   The  decisions  indicate 
that  these  procedures  provide  sufficient  safeguards  to  assure 
compliance  with  the  Commission's  lawful  subpoenas  and  orders,* 

Section  301(a)  would  amend  Section  10  of  the  Federal 
Trade  Commission  Act  by  increasing  the  civil  penalties  for 
failure  to  file  an  annual  or  special  report  or  to  obey  a  Com- 
mission subpoena  from  the  present  $100  per  day  commencing 
thirty  days  after  notice  of  default,  to  a  minimum  of  $1,000 
to  a  maximum  of  $5,000  daily  commencing  fifteen  days  after 
such  notice. 


"^        See,  e.g.  ,  St.  Regis  Paper  Co.  v.  United  States,  368 
U.  S.  201  (1961) ;  United  States  v.  Morton  Salt  Co. ,  338  U.S. 
632  (1950);  Genuine  Parts  Co.  v.  FTC,  445  F.2d  1382  (5th  Cir. 
1971);  FTC  v.  Sherry,  1969  Trade  Cases  1172,906  (D.D.C.  1969). 
No  decisions  have  been  uncovered  indicating  that  the  Commission 
has  as  yet  found  it  necessary  to  seek  the  criminal  penalities 
presently  authorized  by  statute. 
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While  an  increase  in  the  daily  forfeiture  penalty  may 
be  appropriate  to  adjust  for  the  impact  of  inflation,  there 
appears  to  be  no  reason  for  cutting  in  half  the  time  period 
before  such  penalties  start  accruing,  particularly  in  view 
of  increasingly  heavy  court  calendars  which  extend  the  time 
before  the  accumulation  of  such  penalties  can  be  stayed  or 
the  n;erits  of  a  respondent's  challenge  can  be  considered. 
Additionally,  it  is  im.portant  that  there  be  judicial  dis- 
cretion to  reduce  the  daily  penalty  below  the  $1,000  minimum 
proposed  in  Section  301(a),  particularly  since  Commission 
processes  can  be  directed  at  small  companies  and  individuals 
who  may  not  even  be  targets  of  an  investigation. 

Additionally,  Title  III  would  not,  as  .stated  by  its 
sponsors,  codify  case  law  dealing  with  the  enforceability 
of  ComJT.ission  compulsory  processes.   Under  present  law  a 
respondent  may  stay  the  accumulation  of  civil  penalties  by 
establishing  that  the  challenge  to  a  Commission  subpoena  or 
order  is  being  made  in  "good  faith."*   In  its  place,  Section 
301(b)  would  create  a  rigid  three  part  test  forbidding  a  stay 
of  penalities  unless  the  respondent  could  demonstrate:  (i)  a 
substantial  probability  of  success  on  the  merits;  (ii)  irrep- 
arable harm  unless  the  penalties  are  stayed;  and  (iii)  equities 
clearly  favoring  a  stay.   This  standard  would  be  more  difficult 
to  meet  than  the  "reasonable  probability  of  eventual  success" 
which  must  be  shown  by  a  party  seeking  a  preliminary  injunc- 
tion, and  approaches  the  criminal  lav;  standard  of  "beyond  a 
reasonable  doubt."   Such  an  imposing  standard  for  obtaining 
a  stay  of  penalties  while  defending  against  Commission  pro- 
cess claimed  to  be  unlawful  raises  serious  due  process  ques- 
tions .  ** 

Since  the  Commission  has  available  summary  procedures 
to  obtain  injunctive  relief  under  Section  9  of  the  Federal 
Trade  Commission  Act  against  those  who  refuse  to  comply  with 
a  valid  subpoena,***  and  considering  that  Title  III  would 
substantially  increase  the  maximum  daily  penalties  obtainable 
by  the  Commission  in  forfeiture  suits  under  Section  10  of  that 
statute,  considerable  evidence  that  Comanission  enforcement  of 
its  processes  is  being  significantly  hindered  should  be  re- 
quired before  the  judicially  established  "good  faith"  test 
for  staying  the  accumulation  of  penalties  during  pendency  of 
a  legal  challenge  to  a  subpoena  is  legislatively  overruled. 


*   See  St.  Regis  Paper  Co.  v.  United  States,  supra  at 
226-27;  Genuine  Parts  Co.  v.  FTC,  supra  at  1394. 

**  See  St.  Regis  Paper  Co.  v.  United  States,  supra  at  225-26. 

***See  United  States  v.  Associated  Merchandising  Corp. ,  256  F. 
Supp.  318  (S.D.N.y.  1966). 
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Finally,  under  Section  301(b)  a  Commission  subpoena 
or  order  could  be  enjoined  on  the  merits  if  it  is  shown 
that  compliance  is  "unduly  burdensome"  or  that  the  informa- 
tion sought  "is  not  reasonably  relevant  to  the  inquiry  being 
conducted."   The  bill  fails  to  authorize  an  injunction  if  the 
respondent  demonstrates  that  the  inquiry  is  not  within  the 
authority  of  the  agency,  despite  unequivocal  Supreme  Court 
rulings  that  Commission  compulsory  process  is  unconstitutional 
under  such  circumsrances. *   Revision  is  essential  to  correct 
this  deficiency. 

Title  IV  --  Parens  Patriae  Am.endments 

In- March  1975,  the  Section  of  Antitrust  Law  reported 
to  the  Board  of  Governors  with  respect  to  parens  patriae 
antitrust  legislation  pending  before  the  House  of  Represen-^ 
tatives,  and  a  Resolution  endorsing  the  position  of  the  Anti- 
trust Section  was  adopted  by  the  Board  of  Governors  in  April 
1975. 

Thereafter,  Walker  B.  Comegys  testified  in  May  1975 
before  the  Subcommittee  on  Antitrust  and  Monopolies  of  the 
Senate  Judiciary  Committee  with  respect  to  Title  IV  of  S.1284, 
which  is  comparable  to  H.R.  38,  the  original  designation  of  the 
bill  which  was  the  subject  of  the  Resolution  adopted  by  the 
Board  of  Governors.   Mr.  Comegys  expressed  the  views  contained 
in  that  Resolution. 

The  Section  of  Antitrust  Law  believes  that  the  position 
expressed  in  the  Resolution  adopted  earlier  this  year  should 
be  maintained.   The  portions  of  that  Resolution  regarding 
H.R.  38  which  remain  relevant  to  Title  IV  of  S.1284  are  set 
forth  below,  with  those  parts  deleted  which  are  irrelevant 
to  the  present  version  of  Title  IV: 

WHEREAS,  H.R.  38  would  authorize  states 
attorneys  general  to  bring  federal  antitrust 
suits  for  recovery  of  damages  sustained  by 
citizens  of  their  respective  states;  and 

WHEREAS,  H.R.  38  would  authorize  states 
attorneys  general  to  bring  federal  antitrust 
suits  for  recovery  of  damages  to  the  general 
economy;  and,  in  either  case,  provides  that 
damages  not  claimed  by  persons  represented 
by  the  attorney  general  may  be  escheated  or 
used  for  general  welfare  purposes;  and 


'   See,  e.gTT  United  States  v.  Morton  Salt  Co. ,  supra  at 
652,  Oklahoma  Press  Publishing  Co.  v.  Walling,  327  U.S.  186, 
209  (1946). 
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WHEREAS,  H.R.  38  would  require  the 
General  of  the  United  States,  upon  filing 
of  an  action  under  the  antitrust  laws  for 
damages  on  behalf  of  the  United  States,  to 
notify  any  state  attorney  general  if  he 
has  reason  to  believe  (a)  that  such  state 
attorney  general  would  be  entitled  to  bring 
a  similar  action  on  behalf  of  citizens  of 
the  state; 


BE  IT  RESOLVED,  that  the  Council  of  the 
Section  of  Antitrust  Law  of  the  American  Bar 
Association  endorses  the  philosophy  of  devising 
a  means  whereby  damages  can  be  recovered  for 
antitrust  violations  which  cause  individually 
small,  but  widespread,  consumer  harm. 

BE  IT  FURTHER  RESOLVED,  that  the  Council 
of  the  Section  of  Antitrust  Law  of  the  American 
Bar  Association  opposes  the  enactment  of  H.R.  38, 
or  any  similar  legislation,  on  the  following 
grounds : 

(a)   With  respect  to  the  provision  which 

would  permit  states  attorneys  general 
to  recover  as  parens  patriae  on  behalf 
of  citizens,  unlike  Rule  2  3  of  the  Fed- 
eral Rules  of  Civil  Procedure  governing 
class  actions,  there  are  inadequate 
safeguards  embodied  in  the  bill  to 
enable  a  court  (a)  to  define  the  class 
represented  by  the  state  attorney  general, 
and  (b)  to  determine  whether  the  state 
attorney  general's  proceeding  on  behalf 
of  such  citizens  is  the  most  efficient 
and  equitable  manner  to  obtain  the  re- 
lief.  Moreover,  there  exists  the  possi- 
bility of  multiple  recovery; 


(b)   With  respect  to  the  provision  which 

would  permit  a  state  attorney  general 
to  recover  for  damages  to  the  general 
economy  of  that  state  (as  opposed  to 
damages  to  the  business  or  property 
of  the  state) ,  there  are  no  criteria 
for  determining  the  amount  of  damages 
to  the  general  economy;  and  no  court 
could  ascertain  the  amount  of  such 
damages,  except  by  speculation; 
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(c)  With  respect  to  the  provisions  of 
the  bill  which  would  permit  a  state 
to  escheat  or  use  for  general  welfare 
purposes  damages  not  collected  by  in- 
jured citizens,  the  excess  awarded  to 
the  state  is  not  compensatory,  acts  as 
a  penalty,  and  is  inconsistent  with  the 
statutory  scheme  which  provides  both 
private  actions  for  injury  to  the  busi- 
ness or  property  of  the  plaintiff  and 
criminal  sanctions  for  violation  of  the 
antitrust  laws; 

(d)  With  respect  to  the  provisions  of  the 
bill  which  would  require  the  Attorney 
General  of  the  United  States  to  notify 
state  attorneys  general  of  actions  which 
should  be  brought  on  behalf  of  citizens 
of  the  states  . . .  there  is  every  reason 
to  believe  that  states  attorneys  general 
would  independently  learn  of  the  United 
States  Attorney  General's  filing  of  such 
actions  without  the  United  States  Attorney 
General's  having  to  make  the  determination, 
with  respect  to  each  of  the  50  states: 

(a)   whether  any  such  state  would  be  en- 
titled to  bring  a  similar  action 


Title  V  —  Premerger  Notification  and  Stay  Amendments 

Title  V  would  make  far-reaching  changes  in  the  enforcement 
of  the  antitrust  laws  against  mergers  and  acquisitions.   The 
changes  go  well  beyond  the  bounds  of  enlightened  enforcem.ent  of 
the  antitrust  laws  and  drastically  impair  the  freedom  to  engage 
in  lawful  business  transactions. 

The  changes  that  Title  V  would  effect  can  be  stated  in 
four  categories.   While  the  first  tvi/o  can  be  refashioned  into 
workable  and  perhaps  salutary  procedural  rules  that  v;ould  aid 
in  proper  antitrust  enforcement,  the  second  two  would,  in  the 
view  of  the  Section  of  Antitrust  Law,  impose  unjustifiable  and 
untenable  restraints.   We  deal  below  with  each  of  the  four 
categories. 
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A.     Premerger  Notification 

The  Section  of  Antitrust  Law  does  not  oppose  in  principle 
premerger  notification  of  transactions  of  a  kind  that  may  offend 
the  antitrust  laws.*   Although  the  premerger  notice  provisions 
of  the  bill  do  not  add  a  good  deal  to  the  existing  Federal  Trade 
Commission  merger  notification  requirements,  they  do  include 
more  mergers  jurisdictionally ,  they  do  ensure  notice  reasonably 
prior  to  consummation  of  the  transaction,  and  they  do  make  the 
filings  directly  available  to  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the  Department  of  Justice. 

We  agree  with  the  bill's  premise  that  transactions  of  a 
value  above  a  stated  minirr.um  should  be  reported.   Although 
dollar  value  of  the  transaction  is  not  a  way  to  measure  the 
validity  or  invalidity  of  a  merger  or  acquisition,  it  is  the 
best  practicable  test  for  weeding  out  the  relatively  snail- 
sized  transactions  that  are  highly  unlikely  to  merit  antitrust 
attention.   A  reasonable  minimum  value  for  transactions  within 
the  reporting  requirements  would  be  $250  million  combined  sales 
or  assets  of  the  merging  firms,  when  the  acquiring  com.pany  and 
the  acquired  stock  or  assets  each  has  a  minimum  value  of  $10 
million.   The  present  bill's  failure  to  provide  a  floor  of  this 
proportion  would,  in  our  view,  deluge  the  antitrust  authorities 
with  essentially  meaningless  paper  and  immerse  them  in  unnecessary 
administrative  duties. 

Assistant  Attorney  General  for  Antitrust  Thomas  E.  Kauper, 
in  testifying  on  May  7,  1975  before  the  Subcomimittee  on  Anti- 
trust and  Monopoly  of  the  Senate  Judiciary  Committee,  expressed 
concern  that  "...the  bill  v;ould  require  notification  of  a  variety 
of  transactions  between  corporations  above  the  stated  size  limits 
which  do  not  appear  to  pose  competitive  issues...."   Likewise, 
Chairm.an  of  the  Federal  Trade  Commission  Lewis  A.  Engman,  also 
testifying  on  May  7,  1975,  questioned  this  provision  as  follows: 

"If  we  have  to  conduct  full  investigation  of 
all  mergers  exceeding  the  $100  million  assets 
or  sales  test  . . .  the  fruits  of  our  efforts 
might  not  be  worth  the  cost.   Our  own  pre- 
merger notification  sets  higher  limits  of 
$250  million  of  assets  or  sales  and  appears 
to  be  satisfactory  for  purposes  of  getting 
basic  information  on  large  mergers." 


*   Our  position  in  this  regard  marks  a  departure  from  the 
Section's  past  opposition  to  mandatory  notification  require- 
ments, a  position  that  had  been  adopted  by  the  House  of  Dele- 
gates by  Resolution  at  the  1956  Midyear  Meeting. 
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While  Title  V  has  been  amended  to  exempt  certain 
transactions,  such  as  the  sale  of  real  estate,  the  enum- 
erated exemptions  will  not  remedy  the  particular  problem 
being  addressed.   A  reporting  requirement  test  of  $250 
million  of  combined  assets  and  sales  will  permit  the 
Department  of  Justice  to  focus  its  resources  efficiently. 

Additionally,  suprise  tender  offers  should  be  exempt 
from  the  notification  requirements.   A  company  planning  to 
make  a  surprise  tender  offer  should  not  be  required  to  notify 
the  antitrust  authorities  prior  to  the  time  within  which  it 
must  notify  the  Securities  and  Exchange  Commission  pursuant 
to  the  V^illiams  Act,  or,  if  the  transaction  is  not  subject 
to  the  Williams  Act,  prior  to  the  time  the  offer  is  made. 

B.  Waiting  Period 

A  short  waiting  period  sufficient  to  give  the  govern- 
ment time  to  analyze  transactions  subject  to  notification 
would  be  an  aid  to  responsible  antitrust  enforcem.ent .   Thirty 
days  would  seem  to  be  a  reasonable  time.   However,  the  period 
should  not  be  extended  except  on  application  to  a  court  and 
a  showing  by  the  responsible  government  authorities  that 
despite  diligent  efforts  they  were  unable  to  complete  their 
analysis  and  deliberations  whether  to  sue  and  seek  preliminary 
relief.   At  the  present  time,  the  bill  allows  a  45  day  exten- 
sion at  the  discretion  of  the  authorities. 

Finally,  the  waiting-period  requirements  should  not  apply 
to  tender  offers  or  to  any  transaction  as  to  which  one  merging 
company  shov.'s  by  affidavit  that  such  delay  will  cause  it  serious 
irreparable  injury. 

The  Section  of  Antitrust  Law  also  urges  that  the  stated 
period  should  be  referred  to  as  the  "notice  period"  prior  to 
the  merger,  rather  than  as  a  "stay"  period. 

C.  Automatic  Preliminary  Injunctions 

Beyond  the  above  notice  periods,  we  strongly  oppose 
automatic  prelim.inary  injunctions  on  government  request. 
Presumably,  within  the  notice  period  the  government  will 
have  amassed  sufficient  facts  to  prove  that  it  is  entitled 
to  prelim.inary  relief,  if  it  is  so  entitled.   If  preliminary 
injunctions  are  made  automatic  on  mere  application  of  the 
government,  without  any  adversarial  testing  on  the  merits, 
large  numbers  of  transactions  neutral  or  beneficial  from  the 
viewpoint  of  competition  may  be  deterred,  and  the  freedom  to 
engage  in  lawful  transactions  will  be  unduly  restrained. 
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Federal  Trade  Commission  Chairman  Engm.an  opposed  an 
automatic  stay  upon  application  of  the  Comrr.ission  or  the 
Assistant  Attorney  General  for  Antitrust.   Chairman  Engman 
testified: 

Rather  than  mandating  a  court,  upon  application 
of  the  enforcement  agency,  to  enter  an  order 
prohibiting  consumjnation  of  a  merger  pending 
final  judgment,  the  lav;  should  permit  a  court 
to  require  a  shov;ing  by  the  government  of 
probable  illegality.   Also,  the  court  should 
have  the  discretion  to  permit  mergers  to  take 
place  upon  adequate  showing  that  the  acquiring 
com.pany  would  remain  a  sufficiently  distinct 
entity  to  permit  ready  divestiture  if  later 
ordered. 

D.     Hold-Separate  Orders  and  Forfeiture  Provisions 

The  Section  of  Antitrust  Law  also  opposes  the  provision, 
operative  v.'hen  no  preliminary  injunction  issues,  for  hold- 
separate  orders  without  any  burden  of  proof  being  placed  on 
the  government,  and  the  provision  which  would  require  a  losing 
defendant  to  be  deprived  of  all  of  the  benefits  of  the  trans- 
action. 

A  hold-separate  order  --  although  at  tim.es  appropriate  — 
should  be  won  or  negotiated  by  the  plaintiff  in  an  adversarial 
proceeding.   Additionally,  the  provision  to  deprive  a  violator 
of  all  the  benefits  of  a  transaction  earned  prior  to  the  tim.e 
it  v;as  found  illegal  would  be  counterproductive  to  competition, 
for  it  V70uld  dampen  the  acquiring  firm's  incentive  to  bolster 
and  improve  the  performance  of  the  acquired  business. 

Title  VI  —  Nolo  Contendere  Amendments 

Title  VI  would  provide  that  a  plea  of  nolo  contendere 
entered  in  a  criminal  proceeding  under  the  antitrust  lav;s  v;ill 
be  given  the  same  prima  facie  effect  in  subsequent  civil  actions 
as  a  conviction  following  a  guilty  verdict.   The  Section  of  Anti- 
trust Law  opposes  enactment  of  Title  VI,  because  it  would  impede 
the  administration  and  enforcement  of  the  antitrust  laws  without 
any  meaningful  compensating  benefits  to  the  treble  damage  plain- 
tiffs it  is  intended  to  assist. 
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TIic  availability  of  nolo  contendere  pleas,  together 
with  the  civil  equivalent,  the  consent  decree,  have  played 
an  important  and  beneficial  role  in  the  fair  and  efficient 
enforcement  of  the  antitrust  laws.   For  example,  small  com- 
panies are  at  times  indicted  together  v/ith  their  larger  and 
stronger  competitors.   The  small  defendant  may  plead  nolo 
simply  because  it  cannot  afford  a  defense.   Certainly,  in 
these  circumstances,  the  nolo  plea  should  not  be  given  prima 
facie  effect  in  a  subsequent  civil  action. 

Moreover,  nolo  pleas  represent  a  traditional  avenue  for 
disposJng  of  criminal  antitrust  cases  —  as  well  as  other 
criminal  suits  —  without  the  cost  in  time  and  expense  of  a 
trial  when  the  court,  in  its  discretion,  determines  that  the 
circumstances  warrant  acceptance  of  the  plea.   Thus  ,^  a  judge 
may  properly  believe  that  the  public  interest  requires  ac- 
ceptance of  a  nolo  plea  in  cases  when  the  alleged  offense 
involves  debatable  legal  theories  and  economic  consequences 
requiring  a  lengthy  trial,  particularly  since  any  appropriate 
punitive  measure  m.ay  be  im.posed  on  the  defendant  after  accepting 
the  plea,  just  as  if  the  defendant  had  pleaded  guilty.   This 
judicial  role  is  essential  to  the  administration  of  justice  in 
the  fram.ev.'ork  of  a  system  with  limited  resources  and  capabili- 
ties. 

If  Title  VI  were  enacted,  however,  this  benefit  to  the 
public  interest  would  be  eliminated.   Because  there  would  be 
little  incentive  for  a  defendant  to  settle  a  criminal  antitrust 
suit,  the  number  of  time-consuming  criminal  trials  for  antitrust 
violations  would  be  considerably  increased,  further  taxing  the 
overburdened  federal  courts  and  the  lim.ited  resources  of  the 
Antitrust  Division.*   Indeed,  Assistant  Attorney  General  for 
Antitrust  Kauper  testified  against  enactment  of  Title  VI,  on 
May  7,  1975,  on  the  ground  that  extending  the  prima  facie  effect 
to  nolo  pleas  would  "severely  tax"  the  Division's  ability  to 
bring  new  cases,  resulting  in  a  "waste  of  resources  that  would 
better  be  utilized  in  other  ways." 

Balanced  against  these  benefits  are  the  advantages  alleg- 
edly accruing  to  the  private  antitrust  plaintiff  in  more  easily 
proving  claims  for  which  treble  darriages  may  be  recovered.   Af- 
fording prima  facie  effect  to  nolo  pleas  would  not  ease  the 
burden  of  treble  damage  plaintiffs  to  any  significant  degree. 
Experienced  antitrust  lawyers  would  not  rely  on  the  prima  facie 
effect  of  a  nolo  plea,  because  it  may  only  cover  a  small  portion 
of  the  alleged  violations,  and  would  thus  not  obviat-e  the  need 


*    Between  1965  and  1974,  a  total  of  149  criminal  cases  were 
filed,  of  which  120  were  disposed  of  by  nolo  pleas  and  26  were 
tried. 
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for  extensive  discovery  and  evidence.   It  is  frequently 
unclear  just  what  matters  in  an  indictment  "necessary  to 
sustain  a  judgment  of  conviction"  are  to  be  given  prima 
facie  effect;  and  the  certainty  that  a  defendant  v/ould 
seek  to  limit  the  scope  of  such  matters  would  further 
com.pel  a  prudent  attorney  for  the  plaintiff  to  prove 
independently  each  of  the  matters  ostensibly  given  prima 
facie  effect.   Moreover,  matters  to  be  given  prima  facie 
effect  relate  only  to  the  existence  of  the  violation  vel 
non,  and  have  no  relevance  to  the  question  of  whether  the 
violation  injured  the  plaintiff  in  its  "business  or  pro- 
perty" —  which  is  the  core  of  any  private  antitrust  action. 

Title  VII  —  Miscellaneous  Amendments 

A.     Section  701:   Affecting  Commerce 

At  the  present  time,  the  Robinson-Patman  Act,  including 
its  criminal  section,  applies  only  to  acts  of  "any  person  en- 
gaged in  comm.crce,  in  the  course  of  such  comir.erce.  .  .  . "  Section 
3  of  the  Clayton  Act  (relating  to  exclusive  dealing  and  tie-ins) 
contains  a  similar  limitation,  and  Section  7  of  the  Clayton  Act 
(relating  to  corporate  acquisitions)  applies  only  to  coml^inations 
of  two  corporations  which  are  both  "engaged  in  comm.erce." 

Section  701  of  the  bill  would  remove  each  of  these  limita- 
tions and  would  also  nullify  t\s'0  recent  Supreme  Court  decisions 
to  the  contrary.*   As  to  the  Robinson-Patman  Act  and  Section  3 
of  the  Clayton  Act,  Section  701  would  expand  the  jurisdictional 
scope  to  acts  "in  or  affecting  commerce";  as  to  Section  7  of 
the  Clayton  Act,  Section  701  v;ould  merely  require,  for  juris- 
dictional purposes,  that  "the  activities  of  either  corporation 
(i.e.,  the  acquiring  corporation  and  the  acquired  corporation) 
are  in  or  affect  commerce." 

This  expansion  of  the  jurisdictional  scope  of  both  these 
statutes  is  both  unnecessary  and  inappropriate. 

The  Robinson-Patman  Act  has  been  the  subject  of  extensive 
criticism,  and  sweeping  changes  to  limit  the  scope,  or  even 
repeal  this  statute,  are  being  proposed.   At  this  time,  there- 
fore, it  would  seem  particularly  inappropriate  to  expand  the 
jurisdictional  reach  of  the  Robinson-Patman  Act  (including  its 
little-used  criminal  provision)  until  the  Congress  has  given 
further  consideration  to  its  substantive  provisions. 

*    Gulf  Oil  Corp.  v.  Copp  Paving  Co. ,  419  U.S.  186  (1974) 
(Robinson^Tatman  Act) ;  United  States  v.  American  Maintenance 
Industries,  45  L.Ed. 2d  177  (1975)  (Section  7,  Clayton  Act). 
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More  broadly,  the  Section  of  Antitrust  Law  is  unaware 
of  any  need  for  a  radical  extension  of  Robinson-Patman  and 
Clayton  Act  jurisdiction  to  encomj^ass  an  infinite  variety  of 
highly  localized  business  transactions.   For  example,  under 
Section  701 (b) ,  virtually  every  stock  or  assets  acquisition 
--  no  matter  how  trivial  —  could  potentially  become  subject 
to  attack  under  Section  7  of  the  Clayton  Act. 

The  absence  of  any  need  for  such  expanded  federal  juris- 
diction is  underscored  by  the  vigorous  antitrust  programs  being 
undertaken  in  a  large  number  of  the  states  —  with  the  active 
encouragement  of  the  federal  enforcement  agencies  —  to  deal 
with  local  restraints  on  a  local  level.   The  enactment  of 
Section  701  v.'ould  give  rise  to  serious  federal/state  jurisdic- 
tional questions  v;ith  respect  to  antitrust  policy  and  enforce- 
ment.  The  same  acts  v/ould  be  subject  to  differing  and  possibly 
conflicting  legal  standards.   Moreover,  the  extensive  efforts 
of  many  states  to  regulate  conduct  solely  within  their  boundaries 
might  be  thwarted  by  enactment  of  Section  701.   Finally,  the 
effect  of  these  provisions  would  be  to  transfer  to  the  federal 
courts  —  already  heavily  overburdened  —  a  large  number  of 
private  suits  dealing  with  local  restraints  that  more  appro- 
priately belong  in  the  state  courts.* 

B.     Section  702  —  Complex  Cases 

Section  70  2  would  amend  the  Clayton  Act  by  adding  a  nev; 
provision.  Section  21,  relating  to  "complex  cases."   It  v;ould 
in  part  provide  that  the  district  courts  be.  given  discretionary 
authority  to  designate  any  civil  antitrust  action  a  "complex 
antitrust  case,"  and  that  such  designation  would  be  mandatory 
upon  the  filing  of  a  certificate  to  that  effect  by  the  United 
States  Attorney  General.**   The  provision  further  provides  for 
expedited  handling  of  all  cases  designated  as  "complex  anti- 
trust cases."   However,  the  proposal  does  not  prescribe  any 
order  of  priority  for  various  categories  of  civil  litigation, 
and  does  not  take  into  account  the  current  emphasis  on  the 
orderly  and  prompt  disposition  of  criminal  cases.   Clearly _ 
the  problems  of  priority  and  expedition  of  cases  are  best 
left  to  the  sound  discretion  of  the  district  courts  under 
the  guidance  of  the  Judicial  Conference. 


'    Section  701  would  also  enlarge  the  jurisdictional  scope 
of  Section  6  of  the  Sherman  Act,  providing  for  f-Of f^iture  of 
property  which  is  the  subject  of  a  violation  of  Section  1  of 
the  Sherman  Act.   Section  6  has  rarely,  if  ever,  been  invoked 
by  the  Department  of  Justice.   Here  too,  we  are  unaware  of  any 
need  for  increasing  the  jurisdictional  reach  of  this  remedy. 

**   The  proposal  does  not  indicate  whether  the  Attorney  General 
could  file  such  a  certificate  in  a  case  in  which  the  United  States 
is  not  a  party. 
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Section  702  also  v;ould  authorize  district  courts 
to  appoint  "special  masters,  economic  experts,  and  other 
personnel"  to  assist  the  courts  in  the  trial  of  complex 
antitrust  cases.   But  the  district  courts  already  have  the 
authority  to  appoint  masters  and  experts.*   Accordingly,  the 
need  for  additional  statutory  provisions  is  questionable;  but 
enactment  of  Section  702  might  be  construed  as  overruling  a 
large  body  of  precedent  dealing  with  the  delegation  of  judicial 
power  and  invasion  of  the  province  of  the  jury. 

Serious  problems  are  also  raised  by  the  ambiguous  pro- 
visions of  sub-parts  (1)  through  (5)  of  subparagraph  (b)  of 
702.   Under  these  provisions,  a  special  master,  economic 
expert,  or  other  person  may  both  provide  evidence  (sub-part 
2)  and  act  in  a  quasi-adjudicative  role  (sub-parts  3  and  4) 
in  the  same  case.   This  proposed  dual  function  raises  serious 
legal  and  ethical  questions.   Finally,  under  this  provision, 
the  appointed  court  assistants  could  act  "in  all  phases  of 
the  trial."   This  phrase  makes  it  necessary  to  add  some  legis- 
lative clarification  of  their  role  in  cases  in  which  a  jury 
is  demanded. 

In  any  event,  we  are  unaware  of  any  need  —  compeling  or 
otherwise  —  for  either  aspect  of  Section  702,  and  at  the  very 
least  a  thorough  inquiry  is  essential  to  consider  its  likely 
ramifications,  as  well  as  whether  the  present  discretionary 
pov;er  of  the  federal  courts  requires  any  legislative  assistance. 

C.     Section  7Q3  —  Foreign  Actions 

The  provision  v;ould  permit  entry  of  a  default  judgment 
against  a  party  if  the  party  or  any  person  "in  privity"  with 
the  party  fails  to  make  discovery  or  furnish  evidence  "on  the 
ground  that  a  foreign  statute,  order,  regulation,  decree,  or 
other  law  prohibits  compliance  with  such  order...." 

A  federal  court  already  possesses  ample  authority  to 
deal  with  the  situation  in  which  a  party  is  responsible  for 
the  failure  of  someone  under  the  party's  control  to  comply 
with  a  lawful  order  of  the  court.   But  Section  703  goes  con- 
siderably further.   It  would  make  the  party  responsible  for 
the  actions  of  any  person  "in  privity"  with  the  party.   The 
concept  of  "privity"  is  a  very  broad  one;  it  goes  substantially 
beyond  control,  and  for  this  reason  is  inappropriate  in  this 
legislation. 


See,  e.g. ,  Rule  53,  F.R.C.P. 
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A  more  fundamental  defect  is  that  Section  70  3  would 
appear  to  undercut  the  doctrines  of  sovereign  immunity  and 
act  of  state,  and  to  set  aside  the  general  considerations 
of  comity  which  are  traditionally  used  in  deciding  issues 
addressed  by  Section  703.*   Any  legislation  permitting,  in 
effect,  a  default  judgment  for  failure  to  make  discovery  or 
furnish  evidence  which  is  forbidden  by  foreign  law,  necessarily 
encroaches  on  both  the  conduct  of  foreign  relations  and  appli- 
cation of  international  law.   Under  the  Constitution  the  former 
is  the  province  of  the  executive  and  the  latter  a  matter  for  the 
judiciary.   To  the  extent  that  Section  703  in  any  given  instance 
permits  a  judgment  which  conflicts  v;ith  the  foreign  policy  of  the 
United  States,  or  violates  international  law,  it  would  appear  to 
be  unconstitutional. 

The  specific  problem  addressed  by  Section  703  is  a  delicate 
one  which  has  been  the  subject  of  little  litigation.   When  the 
problem,  has  arisen,  the  courts  appear  properly  to  have  taken 
into  consideration  the  subr.issions  of  the  Department  of  State, 
and  have  arrived  at  practical  solutions  based  upon  a  balancing 
of  conflicting  interest.**   Section  703  would  appear  to  permit 
a  dismissal  on  facts  which  v;ould  not  justify  such  action  under 
the  case  law.   Such  a  result  might  well  be  unconstitutional.   On 
the  other  hand,  if  the  provisions  of  Section  703  are  not  construed 
to  perm.it  a  dismissal  under  such  circumstances,  it  is  largely 
superfluous . 

The  Section  of  Antitrust  Lav;  submits  that  the  complex 
interplay  of  the  interests  of  the  parties  to  the  litigation 
and  the  considerations  of  foreign  policy  and  comity  make  the 
subject  matter  of  proposed  Section  703  particularly  inappro- 
priate for  simplistic  statutory  solutions. 

D.     Section  704  --  Attempts  to  Monopolize 

Section  2  of  the  Sherm.an  Act  has  not  been  am.ended  in 
substance  since  1890.   Yet,  without  having  had  any  hearings 
on  the  matter,  the  Anti-Monopoly  Subcomraittee  has  suddenly 
proposed  to  the  full  Senate  Judiciary  Committee  that  Congress 
should  make  a  drastic  revision  in  this  fundamental  antitrust 
law  which  would  have  a  chilling  effect  on  competition.   More- 
over, Section  704  is  the  most  significant  change  proposed  in 
Title  VII  and  one  of  the  most  drastic  proposals  in  the  entire 
bill. 


*    E.g. ,  Application  of  Chase  Manhattan  Bank,  297  F.2d  611 
(2d  Cir.  1962);  Ings  v.  Ferguson,  282  F.2d  149  (2d  Cir.  1960). 

**   E.g. ,  Societe  Internationale  v.  Rogers,  357  U.S.  197  (1958). 
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An  "attempt  to  monopolize"  violative  of  the  Sherman  Act 
docs  not  require  a  conspiracy.   It  applies  to  the  unilateral 
and  independent  business  conduct  of  a  single  firm.   Experience 
has  shown  that  the  line  betv;een  anti-competitive  exclusionary 
conduct  and  the  aggressive  competition  encouraged  by  the  anti- 
trust lav;s  is  often  most  difficult  to  drav;  ~  consider  for 
example  price  reductions  designed  to  obtain  new  customers  or 
to  retain  old  customers. 

Under  the  present  law  it  is  almost  universally  held  that 
single  firm  conduct  —  v;hich  frequently  is  pro-competitive  and 
beneficial  to  the  consumer  —  does  not  constitute  an  "attempt 
to  m.onopolize"  unless  the  exclusionary  conduct  is  accom.panied 
by:   (i)  a  specific  intent  to  monopolize;  (ii)  in  a  relevant 
marJcet  (product  market  and  geographic  market)  ?  and  (iii)  a 
dangerous  probability  of  success  in  achieving  a  monopoly  in 
that  market.   As  the  Supreme  Court  has  pointed  out,  "[w]ithout 
a  definition  of  the  m.arket  there  is  no  way  to  measure  ...  abil- 
ity to  lessen  or  destroy  competition."*   And  requiring  proof  of 
a  dangerous  probability  of  successfully  monopolizing  a  specific 
market  is  consistent  with  the  well  established  principles  that 
one  cannot  be  guilty  of  attempting  that  which  itself  is  not 
proscribed,  and  that  no  one  can  be  guilty  of  attempting  to  do 
that  which  there  is  no  likelihood  of  accomplishing. 

Section  704  wouJ.d  eliminate  the  second  and  third  elements 
of  the  present  requirem.ents  for  finding  an  unlav;ful  attempt  to 
monopolize.   If  those  two  requirements  are  eliminated,  V7e  ques- 
tion what  is  left  of  the  offense,  for  it  has  been  the  three 
elements  taken  togetlier  which  constitute  the  gist  of  the  viola- 
tion.  However,  if  a  cognizable  offense  woxild  remain,  Section 
2  of  the  Sherman  Act  would  have  been  converted  into  a  kind  of 
"unfair  competition"  statute  enforceable  by  any  com.petitor  with- 
out regard  to  considerations  of  public  interest,  and  without  the 
necessity  of  proving  conspiracy,  relevant  market,  or  dangerous 
probability  of  success.   In  such  circumstances,  particularly 
since  specific  intent  may  be  provable  circumstantially,  it  would 
scarcely  be  surprising  if  "attempt  to  m.onopolize"  did  not  swallow 
up  other  antitrust  prohibitions  as  well. 


*    Walker  Process  Equip.  Inc.  v.  Food  Machinery  &_  Chemical 
Corp.,  382  U.S.  172,  177-78  (1965);  See  American  Tobacco  Co. 
V.  United  States,  328  U.S.  781,  785  (1946);  Swift  &  Co.  v. 
United  States,  196  U.S.  375,  396  (1905). 
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The  potential  consequences  are  enornous.   A  competitor's 
effort  to  divert  or  keep  business  is  the  very  essence  of  con- 
petition  and  the  free  enterprise  system.   Yet  alnost  any  such 
effort  --  whether  a  price  reduction  or  a  promotional  campaign 
--  could  be  attacked  as  an  "attempt  to  monopolize"  subject  not 
only  to  trcble-dam,age  judgm.ents,  but  criminal  penalities  as 
well.   Furthermore,  v/ithout  any  necessity  of  proving  dangerous 
probability  of  m.onopolizing,  the  "attempt  to  monopolize"  pro- 
hibition could  be  used,  perhaps  most  effectively,  by  large 
firms  against  aggressive  effots  of  smaller  competitors  and 
new  entrants  to  improve  their  position. 

Such  a  fundam.ental  change  in  Section  2  would  be  especially 
anomalous  in  vie\j  of  Congress'  amendm.ent  to  the  Sherman  Act  just 
last  December  to  provide  that  a  violation  of  the  Act  constitutes 
a  felony  punishable  by  imprisonment  of  up  to  three  years  and  a 
fine  of  up  to  a  m.illion  dollars.   It  would  be  likewise  anomalous 
to  enact  such  an  "unfair  competition"  statute  to  curb  com.pctition 
by  single  firms  at  the  very  time  that  Congress  is  considering 
modi fd. cation  of  the  Robinson-Patman  Act  in  order  to  encourage; 
competition. 

The  implications  of  Section  704  —  and  the  mischief  it 
would  create  ••-  have  sim.ply  not  been  thought  through.   The 
provision  shou].d  be  eliminated  from  the  bill. 

E.     Section  70  5  —  Attorneys'  Fees 

This  provision  v.'ould  perm.it  an  award  of  attorneys'  fees 
(now  permitted  in  private  antitrust  actions  to  recover  treble 
damages)  to  private  injunction  cases.   The  provision  directs 
that  the  court  "shall"  award  attorneys'  fees  where  the  plain- 
tiff "substantially  prevails." 

There  may  well  be  som.e  injunction  cases  in  which  an 
av/ard  of  attorney's  fees  would  be  appropriate.   Hovjever, 
because  of  the  ambiguity  of  the  term  "substantially  prevails," 
and  because  of  the  wide  variety  of  factual  situations  which 
may  be  presented,  we  doubt  the  propriety  of  a  mandatory  re- 
quirement.  Instead,  it  is  recommended  that  the  words  "shall 
award"  be  changed  to  "may  award  in  its  discretion." 
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CONCLUSION 


For  the  reasons  stated  herein,  the  Council  of  the 
Antitrust  Section  of  the  American  Bar  Association  opposes 
passage  of  S.1284  in  its  present  form,  or  any  similar 
legislation,  and  recommends  its  adoption  only  after  the 
modifications  and  deletions  discussed  herein  have  been  made. 
These  recommendations  were  approved  by  the  Council  of  the 
Section  of  Antitrust  Law  at  its  meeting  on  August  15,  1975. 


Respectfully  submitted. 


C.  Brien  Dillon 

Chairman 

Section  of  Antitrust  Law 


September  9,  1975 
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NATIONAL     S^iALL     BUSINESS 

ASSOC  lATION 

Jefferson  Building  •  1225  Nineteenth  St.,N.W. 

Washington,  D.C.  20036  •  Telephone  (202)  296-7400 


March  3,  1975 


The  Hon.  James  Eastland 
Chairman,  Senate  Judiciary  Committee 
2226  Dirksen  Senate  Office  Building 
Washington,  D.  C.  20510 

Dear  Mr.  Chairman: 

We  appreciated  very  much  the  friendly  consideration  you 
gave  National  Small  Business  Association's  testimony  on  Tuesday, 
March  2,  on  S.  1284. 

We  recognize  there  will  be  some  procedural  improvements 
to  be  considered  in  your  mark-up  sessions  on  S.  1284.  However,  the 
future  of  small  business  rides  on  strong  antitrust  laws  and  their 
enforcement,  and  we  do  not  believe  the  substance  and  thrust  of 
S.  1284  should  be  cut  out  for  spurious  reasons. 

Further,  we  believe  that  there  should  be  no  misuse  of  the 
antitrust  laws  to  hurt  small  business.  For  that  reason,  we  parti- 
cularly urge  that  an  exemption  for  small  business  be  written  into 
Title  IV.  (Please  see  pages  2-3-4  of  our  enclosed  testimony  of 
March  2.) 

Sincerely, 

Milton  D. 
President 


tewart 


Hon.  John  L.  McClellan 

v^on.  Philip  A.  Hart 

Hon.  Edward  M.  Kennedy 

Hon.  Birch  Baye 

Hon.  Quentin  N.  Burdick 

Hon.  Robert  C.  Byrd 

Hon.  John  V.  Tunney 

Hon.  James  Abourezk 


Hon.  Roman  L.Hruska 

Hon.  Hiram  L.  Fong 

Hon.  Hugh  Scott 

Hon.  Strom  Thurmond 

Hon.  Charles  Mathias 

Hon.  William  L.  Scott 


& 
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March  2,  1976 


Hon.  James  0.  Eastland  ^ 

Chairman 

Committee  on  the  Judiciary 

Room  2226,  Dirksen  Senate 

Office  Building 
Washington,  D.C.   20510 

Re:   S.  128  4  (the  "Antitrust  Improvements 
Act  of  1975") 

Dear  Senator  Eastland: 

I  am  writing  to  you  on  behalf  of  Celanese 
Corporation  concerning  the  above  proposed  legisla- 
tion.  Celanese  is  engaged  in  the  manufacture 
and  sale  throughout  the  world  of  fibers,  chemicals 
and  plastic  products.   Our  annual  sales  are  $1.9 
billion  and  we  employ  38,000  persons  throughout 
the  world. 

We  do  not  generally  comment  with  respect  to 
proposed  legislation,  but  feel  that  we  have  an 
obligation  to  comment  with  respect  to  S.  1284, 
since  the  Bill  is  far-reaching  in  its  scope  and 
will,  if  enacted,  have  a  substantial  impact  upon 
the  application  of  the  antitrust  laws.   We  support 
portions  of  the  Bill,  but  believe  that  other  portions 
of  the  Bill  are  inappropriate  and  should  be  revised 
or  deleted. 

Title  I  outlines  certain  "findings"  of  Congress 
upon  which  the  Act  is  premised.   We  submit  that 
many  of  the  findings  are  actually  assumptions  which 
may  not  be  correct. 

We  question  whether  sufficient  inquiry  has 
been  made  concerning  •  the  relat^ionship  between 
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oligopoly  and  competition,  and  between  present 
levels  of  competition  and  the  problems  of  inflation 
and  unemployment  to  support  the  findings  contained 
in  Title  I.   We  believe  that  a  thorough  inquiry 
might  cause  the  Congress  to  conclude  that  there 
is  intense  competition  in  many  concentrated  indus- 
tries and  that  factors  unrelated  to  industry  structure 
and  competitive  behavior  contribute  to  inflation  and 
unemployment. 

We  suggest  that  Title  I  be  revised  to  state 
simply  that  the  purpose  of  the  act  is  to  help 
further  assure  that  the  national  policy  of  free, 
open  and  vigorous  competition  will  be  preserved. 

We  generally  support  Title  II  which  grants 
broader  antitrust  investigative  authority  to  the 
Department  of  Justice  and  should  enable  it  to 
enforce  the  antitrust  laws  more  effectively.   We 
would,  however,  suggest  one  specific  change,  - 
namely  that  in  those  cases  in  which  an  antitrust 
investigator  wishes  to  examine  an  individual  that 
the  investigator  be  required  to  give  reasonable 
written  notice  of  such  examination  to  each  party 
under  investigation  and  permit  such  party,  and 
counsel,  to  be  present,  have  an  opportunity  to 
cross-examine  and  obtain  a  copy  of  the  transcript 
of  the  testimony.   In  the  absence  of  such  a  change, 
the  Bill  will  permit  antitrust  investigators  to 
keep  parties  in  the  dark  during  the  investigatory 
stage  concerning  the  testimony  which  may  support 
the  potential  allegation  of  violation  of  law. 
Fairness  requires  that  a  party  understand  the 
potential  allegation,  so  that  he  may  have  the 
opportunity  to  explain  why  the  allegation  has  no 
factual  basis,  negotiate  a  settlement  prior  to 
litigation  with  some  appreciation  of  the  relative 
strengths  of  the  Department  of  Justice's  position, 
or  prepare  an  appropriate  defense. 

We  generally  support  Title  III  which  provides 
increased  penalties  for  failure  to  obey  special 
orders  or  subpoenas  of  the  Federal  Trade  Commission, 
but  question  whether  it  is  fair  or  appropriate  (i)  to 
establish  a  minimum  penalty  of  $1,000  per  day,  and 
(ii)  to  start  the  running  of  the  penalty  period 
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fifteen  days  after  notice  by  the  Federal  Trade 
Commission  of  default  in  filing  the  report  or 
obeying  the  order. 

The  increase  in  the  penalty  from  $100  per 
day  to  a  maximum  of  $5,000  per  day  should  furnish 
additional  incentive  to  comply  with  FTC  special 
orders  or  subpoenas.   Inclusion  of  the  minimum 
penalty  will  work  a  hardship  in  those  cases  (how- 
ever small  in  number)  in  which  there  is  a  reasonable 
explanation  for  failure  to  comply.   We  recommend 
that  the  minimum  penalty  be  deleted  and  that  the 
courts  be  permitted  to  exercise  judgment  as  to  the 
penalty  in  each  case,  not  to  exceed  a  maximiam  of 
$5,000  per  day. 

Title  III  would  start  the  penalty  period 
running  fifteen  days  after  notice  by  the  Federal 
Trade  Commission  of  default  in  filing  the  report 
or  obeying  the  order,  subject  only  to  the  right 
of  a  party  to  obtain  a  court  order  staying  the 
accumulation  of  penalties  upon  demonstrating  a 
substantial  probability  of  ultimate  success  on 
the  merits,  irreparable  damage,  and  that  the 
equities  clearly  favor  a  stay.   It  will  be  ex- 
tremely difficult  for  any  party  to  satisfy  the 
burden  of  proof  necessary  to  stay  the  accumulation 
of  penalties.   Under  such  circumstances,  faced  with 
mounting  penalties,  a  party  will  have  no  practical 
choice  but  to  comply. 

We  strongly  oppose  Title  IV,  the  parens  patriae 
section,  which  permits  State  attorneys  general  to 
file  antitrust  actions  on  behalf  of  citizens  and  the 
general  economies  of  their  States  and  introduces  the 
"fluidized  recovery"  concept  in  all  class  actions 
under  the  antitrust  laws.   The  provision  which  permits 
suits  for  damage  to  the  "general  economy"  is  complete- 
ly inconsistent  with  prior  legislation  and  case  law 
which  permits  treble  damage  actions  only  by  those 
who  have  been  injured  in  their  "property".   The 
House  of  Representatives  wisely  eliminated  suits  for 
damage  to  the  "general  economy"  from  H.R.  8  532.   The 
courts  will  struggle  without  success  to  determine 
the  appropriate  metes  and  bounds  of  "general  economy" 
and  will  ultimately  impose  arbitrary  judgments  whenever 
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they  ignore  a  traditional  requirement  of  injury  to 
property. 

The  authorization  of  damages  without  the 
necessity  of  proving  injury  in  effect  converts 
the  nature  of  the  recovery  from  damages  to  fines. 
These  would  be  collected  from  defendants  even  in 
those  cases  in  which  the  court  would  have  no  idea 
as  to  the  distribution  to  be  made  of  the  funds. 

It  must  be  emphasized  that  the  "fluidized 
recovery"  approach  of  Title  IV,  as  presently  worded, 
will  apply  to  all  antitrust  class  actions,  whether 
or  not  initiated  by  a  State  attorney  general.   It 
can  be  predicated  that  there  will  be  countless 
unfounded  antitrust  class  actions  instituted  by 
parties  who  hope  to  obtain  a  quick  settlement  from 
defendants  who  cannot  risk  the  possibility  of  having 
to  pay  enormous  damages  which  are  not  calculated  on 
the  basis  of  injury.   The  Bill  may  ultimately  serve 
to  force  some  businesses  to  liquidate  and  thereby 
increase  the  unemployment  in  the  country.   The  section 
will  not  serve  to  fight  inflation,  but  will  instead 
increase  the  likelihood  of  inflation  by  forcing  the 
settlement  of  unfounded  actions,  wxth  the  cost  thereof 
to  be  passed  on  to  the  consumer. 

Title  V,  the  premerger  notification  section, 
would  require  parties  of  relatively  modest  size  to 
delay  the  consummation  of  a  merger  during  the  required 
notification  and  waiting  period  and  will  permit  either 
enforcement  agency  to  block  such  merger  during  the 
notification  and  waiting  period  by  commencing  a  proceed- 
ing or  action  during  such  period  and  certifying  to  the 
district  court  "that  it  or  he  believes  that  the  public 
interest  requires  relief  pendente  lite  .  .  .".  These 
provisions  depart  radically  from  present  law  which 
does  not  automatically  delay  mergers  and  which 
requires  that  the  enforcement  agency  obtain  a  court 
order  if  it  wishes  to  enjoin  consummation  of  the 
merger. 

The  requirement  that  all  mergers  of  the  size 
described  in  the  Bill  be  delayed  during  a  waiting 
period  overlooks  the  fact  that  most  mergers  are 
lawful  under  the  antimerger  statute  and  that  the 
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government  agencies  only  attack  mergers  in  a 
small  number  of  cases.  An  arbitrary  waiting 
period  will  inhibit  the  free  flow  of  capital 
in  a  somewhat  depressed  economy  by  deterring 
lawful  mergers. 

The  provision  which  enables  an  enforcement 
agency  to  obtain  an  injunction  during  litigation 
by  certifying  to  the  district  court  that  it  or  he 
believes  "that  the  public  interest  requires  relief 
pendente  lite"  substitutes  for  the  reasoned  judgment 
of  a  court  the  belief  of  the  enforcement  agency. 
It  will  result  in  the  enjoining  of  many  mergers 
which  courts  would  not  enjoin.   As  a  practical 
matter,  many  mergers  which  are  lawful  and  would 
otherwise  take  place  will  be  abandoned  when  an 
injunction  is  isssued  on  the  basis  of  the  belief 
of  the  enforcement  agency.   Rather  than  engage 
in  extensive  litigation  to  determine  whether  they 
can  consummate  a  merger  which  has  been  enjoined 
pendente  lite,  most  companies  (particularly  small 
companies)  will  decide  to  devote  their  energies 
to  other  matters  and  abandon  the  merger.   Does  it 
make  sense  to  give  companies  an  incentive  to 
abandon  lawful  mergers  merely  because  the  enforcment 
agency  believes  that  the  public  interest  requires 
relief  pendente  lite? 

Title  V  requires  the  court  to  enter  an  order 
requiring  the  acquiring  person  or  persons  to  main- 
tain the  personnel,  assets,  stock  or  acquired  firm 
as  a  separate  entity  pending  the  outcome  of  an  FTC 
proceeding  or  Justice  Department  action  with 
respect  to  the  legality  of  the  acquisition  under 
Section  7  of  the  Clayton  Act  or  Sections  1  or  2 
of  the  Sherman  Act.   Courts  presently  have  the 
authority  to  order  such  separation  of  the  acquired 
firm  in  appropriate  cases.   We  question,  however, 
whether  separation  should  be  mandated  by  law  and 
suggest  that  the  present  more  flexible  approach 
be  retained. 

Title  V  also  requires  the  court,  to  the  extent 
practicable,  to  deprive  the  violator  of  all  benefits 
of  the  unlawful  merger.   The  provision  may  engender 
"holding  pattern"  operations  during  litigation  and 
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be  anticompetitive  in  nature. 

We  agree  with  the  views  of  the  Justice 
Department  expressed  to  you  by  Thomas  Kauper 
in  opposition  to  the  provisions  of  Title  VI 
which  would  allow  a  plea  of  nolo  contendere 
in  an  antitrust  proceeding  to  be  used  as  prima 
facie  evidence  in  subsequent  private  treble  damage 
actions. 

Section  7  03  of  Title  VII  provides  that  in 
any  action  involving  any  act  to  regulate  inter- 
state or  foreign  trade  or  commerce,  or  to  protect 
the  same  against  unlawful  restraints  or  monopolies, 
in  which  the  court  orders  any  party,  or  person 
in  privity  thereto,  to  furnish  discovery,  evidence 
or  documents,  and  such  party  or  person  refuses  on 
the  ground  that  foreign  law  prohibits  compliance 
with  such  order,  the  court  may  dismiss  all  or  some 
of  such  party's  claims  or  defenses  or  otherwise 
terminate  the  proceeding  or  any  portion  thereof 
adversely  to  such  party.   This  provision  appears 
to  constitute  a  reaction  to  foreign  statutes  which 
prohibit  disclosure  of  information  or  documents. 
If  there  is  a  quarrel  with  the  foreign  law,  the 
appropriate  course  to  effectuate  change  is  through 
discussion  at  the  political  or  enforcement  levels. 
Nothing  is  accomplished  by  victimizing  a  party  who 
cannot  furnish  evidence  or  documents  by  reason  of 
a  foreign  law  which  prohibits  the  furnishing  of 
such  evidence  or  documents.   We  respectfully  recommend 
that  the  provision  be  deleted. 

We  are  unaware  of  the  status  of  the  amendment 
to  S.  1284  which  was  proposed  by  Senator  Bayh.   In 
the  event  the  amendment  is  still  being  considered, 
we  wish  to  object  strenuously  to  the  proposal  that 
any  corporation  guilty  of  a  Sherman  Act  violation 
forfeit  to  the  United  States  Treasury  20%  of  its 
gross  revenues  during  the  period  of  such  violation. 
This  proposal  is  confiscatory  in  nature,  may  well 
be  unconstitutional,  and  goes  far  beyond  any  penalty 
which  is  appropriate  to  assure  adherence  to  the 
antitrust  laws. 

Very/ntruly  ypurs , 


'ityji  „^^-Y/- 


Pfeter   H.    Conze 
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STATEMENT  OF  THE  UNITED  STATES  INDUSTRIAL  COUNCIL 

FOR  THE  SUBCOMMITTEE  ON  ANTITRUST  AND  MONOPOLY 

OF  THE  SENATE  JUDICIARY  COMMITTEE 

ON  S.    1284 

THE  ANTITRUST  IMPROVEMENTS  ACT  OF  1975 


Introduction 

The  United  States  Industrial  Council,  a  national  business  association 
with  headquarters  in  Nashville,  Tennessee,  welcomes  this  opportunity  to  be 
heard  on  this  important  piece  of  legislation.   The  Council,  with  over  four 
thousand  members  nationwide,  employing  over  three  million  people,  is  broadly 
representative  of  the  American  business  community  and  has  been  an  active 
spokesman  for  that  coiamunity  for  many  years. 

The  USIC  firmly  believes  in  a  strong  free  enterprise  system,  based  on 
open  competition.   However,  it  has  the  gravest  doubts  as  to  whether  the  pro- 
posed Antitrust  Improvements  Act  is  either  an  appropriate  or  an  effective 
means  toward  achieving  this  end. 

Essentially,  the  Council  fears  that  the  proposed  Act  will  serve  only 
as  yet  another  vehicle  for  the  harassment  of  private  enterprise  by  govern- 
ment.  As  such,  it  will  serve  neither  the  interests  of  the  business  com- 
munity nor  the  consumers.   Rather,  it  will  increase  the  operating  costs  of 
business  (with  resulting  higher  prices  for  consumers)  and  deprive  the 
consumers,  in  many  instances,  of  the  real  and  substantial  benefits  that  may 
accrue  from  the  legitimate  utilization  of  the  economies  of  scale  by  private 
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enterprise. 

Contrary  to  what  appears  to  be  the  philosophical  thrust  of  this  bill, 
there  is  much  to  be  said  in  favor  of  the  natural  growth  and  concentration 
of  industry,  and  much  to  be  said  against  arbitrary  and  unreasonable  interfer- 
ence with  such  development.   Where  concentration  is  the  inevitable  result 
of  technological  advances,  greater  efficiency,  increased  production  and  lower 
prices,  it  is  difficult  to  see  how  the  consumer  interest  is  served  by  of- 
ficial efforts  to  halt  or  to  reverse  the   trend.   Furthermore,  the  number 
of  firms  in  a  given  industry  reveals  nothing  about  the  degree  of  competition 

that  exists  in  that  industry.   Nor  is  there  conclusive  evidence  that  increased 

i/ 
concentration  inevitably  leads  to  collusion  or  higher  prices. 

The  USIC  regards  the  existing  antitrust  laws  as  being  more  than  adequate 
to  protect  both  public  and  private  interests  against  authentic  conspiracies 
in  restraint  of  trade  and  other  illegal  trade  practices.   It  regards  the  cur- 
rent bill  as  an  attempt  by  government  to  convert  the  antitrust  laws  from 
the  self-defense  mechanism  for  free  enterprise  that  they  were  originally  con- 
ceived to  be,  into  an  administrative  bludgeon  with  which  to  exert  further 
regulatory  control  over  private  business. 

For  these  reasons,  enlarged  and  expanded  upon  in  the  ensuing  paragraphs, 
the  United  States  Industrial  Council  respectfully  opposes  the  passage  of  the 
Antitrust  Improvement  Act  of  1975. 

I .   The  Declaration  of  Policy  set  forth  in  Title  1   £f  the  proposed  Act, 
which  purports  to  justify  its  provisions  on  the  grounds  of  public 
necessity,  is  open  to  question  in  each  of  its  leading  assumptions . 

First  of  all,  the  Declaration  of  Policy  set  forth  in  Title  I  acknow- 
ledges the  crucial  role  played  by  state  and  federal  regulatory  policies  in 
undermining  free  competition.  But  it  is  apparently  assumed,  however,  that 
the  answer  to  this  problem  is  to  impose  further  controls  on  private  business. 
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Surely  the  obvious  solution  lies  not  in  additional  antitrust  restraints 
but  in  less  regulation.   It  is  unclear  how  the  proposed  Act  will  do  anything 
to  eliminate  the  price  fixing,  market  division,  and  restraint  of  trade  that 
is  carried  on  with  perfect  impunity  throught  the  present  scheme  of  regula- 
tion.  On  the  other  hand,  the  removal  of  many  of  these  controls  will  do  much 
to  foster  genuine  competition. 

Certainly  the  opinion  of  the  Chairman  of  the  Federal  Trade  Commission 
suggests  that  this  would  be  the  likely  result: 

"Most  regulated  industries  have  become  federal  pro- 
tectorates living  in  the  cozy  world  of  'cost  plus,' 
safely  protected  from  the  ugly  specters  of  competi- 
tion, efficiency,  and  innovation. 

"There  are  those  who  hold  the  businessman  to  be  so 
unprincipled  and  greedy  that  they  regard  any  govern- 
mental interference  with  his  free  movement  as  an  ad- 
dition to  the  social  welfare.  Experience  would  seem 
to  contradict  that  point  of  view. 

"In  point  of  fact,  the  effect  of  Government  interfer- 
ence frequently  has  been  to  remove  the  one  thing  that 
stood  in  the  way  of  the  antisocial  exercise  of  greed. 
I  am  referring  to  competition.  Meanwhile,  the  scheme 
of  regulation  has  proven  at  least  as  susceptible  to 
the  lure  of  protectionism  as  the  private  interests  it 
replaced."  Ij 

Regulation  has  itself  become  a  "barrier  to  entry"  for  would-be  competitors 
in  many  cases.   The  removal  of  regulatory  restrictions  would  increase  competition 
by  making  it  possible.   It  would  therefore  seem  that  regulatory  reform  is 
a  far  more  appropriate  subject  for  congressional  action  at  this  time. 

Secondly,  the  Declaration  suggests  that  increased  industrial  concentra- 
tion has  resulted  in  diminished  competition  and  higher  prices.   There  is  con- 
siderable evidence  to  contradict  this  assumption. 

As  pointed  out  in  the  Introduction,  the  number  of  firms  in  a  given  in- 
dustry reveals  nothing  about  the  degree  of  competition  in  that  industry. 
In  the  case  of  automobiles,  for  example,  observers  have  noted  that  while  the 
'^airto  industry  Ts  dominateli  by  its  four  larg~e'st  companies,  not  only  do  these 
companies  compete  vigorously  with  each  other,  but  they  face  additional 
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competition  from  foreign  imports  and  used  cars.   This,  of  course,  is  not 
even  to  mention  the  competition  that  the  industry  as  a  whole  must  face  from 
railroads,  buses,  and  airplanes  as  alternative  modes  of  transportation. 

The  bill's  assumptions  are  also  undermined  by  a  recent  American  Enter- 
prise Institute  study  of  industrial  concentration.   This  study  concludes 
as  follows: 

"Both  theoretical  and  empirical  evidence  relating 
industrial  concentration  to  inflation  have  been  examined. 
The  theoretical  arguments  were  that  concentration  pro- 
motes inflation  because  it  allows  sellers  to  maintain 
prices  when  demand  declines,  to  pass  on  inflationary 
wage  increases,  and  to  avoid  competitive  pressures  to 
reduce  costs.   These  arguments  were  found  to  be  in- 
consistent with  the  evidence,  which  showed  that  prices 
and  labor  unit  costs  have  increased  more  slowly  in 
concentrated  industries  than  in  other  industries.   The 
main  reason  for  the  superior  performance  of  firms  in 
concentrated  industries  has  been  their  greater  gains  in 
productivity.   This  finding  suggests  that  the  managers 
for  these  firms  have  been  far  more  successful  in  insti- 
tuting cost-saving  techniques  of  production. 

"This  explanation  for  the  difference  in  performance 
may  be  taken  one  step  further:  the  expanded  output  of 
concentrated  industries  permits  economies  of  scale  in 
production.   Firms  in  concentrated  industries  become 
more  efficient  as  they  grow  larger.   This  explanation 
has  important  implications  for  the  potential  effects 
of  deconcentration.   Most  important,  the  splitting  up 
of  large  firms  will  reduce  the  overall  growth  of  pro- 
ductivity in  the  economy  because  the  newly  created 
firms  will  be  less  efficient.   Deconcentration  will 
therefore  reduce  the  growth  of  real  income,  and  may 
even  increase  the  rate  of  inflation  as  lower  product-  - 
ivity  generates  higher  prices."  kj 

Thirdly,  the  Declaration  assumes  that  "vigorous  and  effective  enforce- 
ment of  the  antitrust  laws,  and  the  reduction  of  monopoly  and  oligopoly  power 
in  the  economy,  can  contribute  significantly  to  reducing  prices,  unemploy- 
ment, and  inflation." 

This  assumption  is  likewise  open  to  question.   The  potential  adverse 
effects  of  deconcentration  have  already  been  alluded  to  above.   Furthermore, 
not  only  would  a  strenuous  antitrust  policy  be  likely  to  deprive  consumers 
of  the  benefits  of  economies  of  scale  in  many  cases,  but  the  overzealous 
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application  of  existing  antitrust  laws  has  already  done  so,  notably  in 
the  celebrated  Brown  Shoe  case  of  1962. 

In  Brown  Shoe ,  the  Supreme  Court  struck  down  a  merger  between  the 
Brown  Shoe  Company  and  the  G.  R.  Kinney  Co.  (both  of  which  were  manufacturers 
and  retailers  of  shoes)  on  grounds  that  the  merger  would  tend  "substantially 
to  lessen  competition"  in  violation  of  the  Clayton  Antitrust  Act. 

At  that  time.  Brown  accounted  for  only  4  percent  of  the  shoe  manufactur- 
ing market  in  the  United  States,  and  6  percent  of  the  retail  market.   Kin- 
ney accounted  for  0.5  percent  and  6  percent  respectively.   Nevertheless, 
the  Court  concluded  that,  on  the  basis  of  the  existing  structure  of  the  na- 
tional shoe  market,  the  merger  of  these  two  companies  would  give  them  a  sig- 
nificant advantage  over  smaller  companies.   Delivering  the  Opinion  of  the 
Court,  Chief  Justice  Earl  Warren  declared: 

"Of  course,  some  of  the  results  of  large  integrated  or 
chain  operations  are  beneficial  to  consumers.   Their 
expansion  is  not  rendered  unlawful  by  the  mere  fact 
that  the  small  independent  stores  may  be  adversely 
affected.   It  is  competition,  not  competitors,  which 
the  Act  protects.   We  cannot  fail  to  recognize  Con- 
gress's desire  to  promote  competition  through  the 
protection  of  viable  small  locally  owned  businesses. 
Congress  appreciated  that  occasional  higher  costs  and 
prices  might  result  from  the  maintenance  of  frag- 
mented industries  and  markets.   It  resolved  these 
competing  considerations  in  favor  of  decentralization. 
We  must  give  effect  to  that  decision."  bj 

In  other  words,  the  Court  concluded  that  the  consumers  must  be  denied 

the  lower  prices  that  would  result  from  the  merger  because  of  Congress's 

insistence  on  deconcentration .   The  fact  that  existing  antitrust  laws  have 

had  this  effect  should  certainly  cause  the  Congress  to  consider  well  before 

enacting  even  more  rigorous  legislation  in  this  area. 

II .   Titles  II  and  III  of  the  proposed  Act  constitute  unwarranted  extensions 
of  federal  power. 

Title  II  amends  the  Antitrust  Civil  Process  Act  of  1962,  which  gives 
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the  Attorney  General  broad  powers  to  subpoena  documentary  evidence  relevant 
to  a  civil  antitrust  investigation.   It  not  only  extends  that  power  to  de- 
mand oral  or  written  answers  to  interrogatories,  but  it  extends  the  scope 
of  such  investigations  to  cover  natural  persons  Cin  addition  to  legal  enti- 
ties) who  are  or  who  have  been  engaged  in  "any  activities  preparatory  to 
a  merger,  acquisition,  joint  venture,  or  similar  transaction,  which  may 
lead  to  any  antitrust  violation."   (emphasis  supplied) 

The  Council  is  opposed  to  any  such  extension  of  federal  power  because 
of  the  threat  it  poses  to  individual  privacy  and  the  opportunities  it  af- 
fords for  abuse. 

The  Council  is  also  opposed  to  Title  III,  which  drastically  increases 

the  financial  penalties  for  noncompliance  with  requirements  to  file  reports 

with  the  Federal  Trade  Commission.   Not  only  is  the  constitutionality  of 

such  "line  of  business"  reports  currently  being  challenged  through 

our  judicial  system,  but  the  utility  of  the  reports  themselves  has  been 

called  into  question  by  authorities  both  within  government  and  without. 

Other  federal  agencies,  it  is  reported,  consider  the  data  obtained  by  this 

method  to  be  useless.   What  is  worse,  the  cost  of  complying  with  these 

reports  runs  into  millions  of  dollars  and  will  serve  only  to  increase  prices 

7/ 
by  increasing  the  operating  costs  of  business. 

III.  Title  IV  of  the  proposed  Act  would  unleash  a  torrent  of  spurious  anti- 
trust actions ,  the  cost  of  which  would  ultimately  be  borne  by  the  very 
consumers  who  are  supposed  to  be  benefited  thereby. 

Title  IV,  which  empowers  state  attorneys  general  "or  any  other  persons 
authorized  by  law"  to  bring  civil  antitrust  actions  for  injuries  to  the 
"general  economy"  of  a  state,  is  by  far  the  most  pernicious  and  potentially 
destructive  section  of  the  proposed  Act. 

The  opportunities  for  abuse  are  obvious.   Ambitious  attorneys  general 
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could  use  it  for  the  purpose  of  political  grandstanding,  while  private 
attorneys  might  find  it  profitable  in  other  ways.   Under  this  section 
there  is  nothing  to  prevent  the  states  from  hiring  private  attorneys  on  a 
contingent  fee  basis  for  the  purpose  of  bringing  antitrust  actions,  and 
nothing  to  prevent  those  attorneys  from  filing  one  harassing  lawsuit  after 
another.   Such  lawsuits,  in  turn,  would  be  far  more  likely  to  benefit  the 
attorneys  involved  than  the  consuming  public  on  whose  behalf  they  were 
ostensibly  brought,   Not  only  would  the  compensation  paid  to  the  individual 
citizen  be  minimal  under  such  a  system,  but  it  would  almost  certainly  be 
outweighed  by  the  higher  prices  that  would  be  necessary  to  meet  the  stag- 
gering costs  of  all  this  litigation. 

The  enormity  of  these  costs  might  well  cause  some  companies  to  seek, 
a  settlement  out  of  court.   But  what  of  the  merits  of  such  actions  themselves? 

It  should  be  remembered  that  the  civil  remedies  under  the  antitrust 
laws  were  fashioned  with  two  objectives  in  mind:  first,  to  compensate  those 
individual  persons  who  had  sustained  real  damages  as  a  proximate  result  of 
antitrust  violations;  and  second,  to  deter  would-be  violators  by  allowing 

the  injured  persons  to  recover  treble  damages.   This  approach  effectively 

8/ 
allowed  the  injured  persons  to  act  as  "private  attorneys  general"   in  en- 
forcing the  antitrust  laws.   What  is  more,  it  was  established  at  a  very  early 

stage  that  such  persons  included  the  states  in  their  proprietary  capacities 

9/ 
as  individual  consumers.    Given  the  comprehensive  relief  already  available, 

it  is  uncertain  as  to  why  the  states  must  be  permitted  to  sue  for  treble 
damages  in  their  quasi-sovereign  capacities  for  what  are  alleged  to  be  in- 
juries to  their  general  economic  well-being.   In  fact,  it  is  difficult  to 
conceive  of  how  injuries  to  the  "general  economy"  of  a  state  are  to  be 
measured  for  the  purpose  of  assessing  damages. 
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An  article  published  in  the  Northwestern  University  Law  Review  sug- 
gests the  difficulties  inherent  in  attempting  to  make  such  calculations: 

"/O/ne  might  well  inquire  how  a  state  could  con- 
ceivably prove  the  dollar  value  of  damages  to  its 
sovereign  interests ... .Even  assuming  that  the  effect 
of  the  alleged  conspiracy  is  discriminatory  (so  that 
prices  in  the  State  for  a  particular  product  are  raised 
to_  a  level  higher  than  the  level  prevailing  in  other 
States),  it  is  still  unclear  how  the  State's  economy 
as  a  whole  has  been  injured.   The  fact  that  prices 
for  particular  goods  and  services  are  higher  does 
not,  as  a  matter  of  inexorable  economics,  retard 
State  economic  growth.   To  the  contrary,  inflation 
is  often  accompanied  by  increased  economic  activity.  10/ 

The  opinions  of  the  Supreme  Court,  on  the  two  occasions  when  it  has 

considered  the  issue,  are  likewise  informative  on  this  point.   On  the 

first  of  these  occasions,  in  the  landmark  case  of  Georgia  v.  Pennsylvania 

11/ 
Railroad ,    the  high  Court  upheld  the  right  of  a  state,  in  its  quasi-sovereign 

capacity  as  parens  patriae,  to  bring  suit  for  an  injunction  under  the  antitrust 
laws.   In  this  case,  Georgia  alleged  that  the  defendants,  several  interstate 
railroad  companies,  had  conspired  to  fix  their  rates  so  as  to  discriminate 
against  the  state  as  a  whole.   After  allowing  the  action,  however,  the  Court 
appointed  a  special  master  to  determine  whether  the  general  economy  of  the 
state  had  actually  been  injured.   After  detailed  proceedings,  the  Court  ap- 
proved a  master's  report  recommending  that  the  complaint  be  dismissed  on 

12./ 
its  merits.     Thus,  while  the  Georgia  case  established  the  right  of  a 

state  to  sue  for  injunctive  relief  as  parens  patriae,  it  also  serves  to  il- 
lustrate the  difficulty  of  proving  real  damages  in  that  capacity. 

On  the  second  occasion,  the  Court  dealt  even  more  directly  with  the 

issues  posed  by  the  present  bill.   In  the  case  of  Hawaii  v.  Standard  Oil 

13/ 
Company,    the  Court  considered  a  treble  damage  suit  by  the  State  of  Hawaii, 

as  parens  patriae,  against  several  leading  oil  companies  for  allegedly  con- 
spiring to  fix  the  price  of  gasoline  in  that  state.   Dismissing  the  action. 


66-475  O  -  76  -  nt.3  -  15 


220 


USIC/Page  9 

the  Court  ruled  that  Georgia  established  the  right  of  a  state  to  seek 

Injunctive  relief  only.   It  did  not  allow  for  treble  damage  suits,  and  the 

Court  found  no  authority  to  extend  the  concept  of  parens  patriae  that  far. 

Delivering  the  Opinion  of  the  Court,  Justice  Marshall  noted  that  Congress 

could  have  compelled  antitrust  violators  to  compensate  federal,  state,  and 

local  governments  for  the  estimated  damages  to  their  respective  economies 

caused  by  the  violations.   Instead,  it  chose  to  allow  all  persons  to  sue  to 

recover  three  times  their  actual  damages  every  time  they  were  Injured  In  their 

business  or  property  by  an  antitrust  violation.   The  Justice  wryly  added  that 

since  a  successful  antitrust  damage  suit  recovers  not  only  the  costs  of  the 

litigation  but  also  the  attorney's  fees,  there  should  be  "no  scarcity  of 

14/ 
members  of  the  Bar  to  aid  prospective  plaintiffs  in  bringing  these  suits." 

On  the  other  hand,  allowing  the  states  to  sue  for  damages  to  their 
general  economies  in  addition  to  the  forms  of  private  action  already  avail- 
able could  work  a  considerable  injustice.   The  Justice  observed  that  Section 
4  of  the  Clayton  Act 

"permits  Hawaii  to  sue  in  its  proprietary  capacity  for 
three  times  the  damages  it  has  suffered  from  respon- 
dents' alleged  antitrust  violations.   This  section 
gives  the  same  right  to  every  citizen  of  Hawaii  with 
respect  to  any  damage  to  business  or  property.   Were 
we,  in  addition,  to  hold  that  Congress  authorized  the 
sTate  to  recover  damages  for  in j  ury  to  its  general 
economy ,  we  would  open  the  door  to  duplicative  re- 
coveries." 15^/   (emphasis  supplied) 

Significantly,  the  Justice  concluded  that 

"A  large  and  ultimately  indeterminable  part  of  the 
injury  to  the  'general  economy,'  as  it  is  measured  by 
economists,  is  no  more  than  a  reflection  of  injuries 
tc  the  'business  or  property'  of  consumers,  for  which 
they  may  recover  themselves  under  §4.   Even  the  most 
lengthy  and  expensive  trial  could  not,  in  the  final 
analysis,  cope  with  the  problems  of  double  recovery 
Inherent  in  allowing  damages  for  harm  both  to  the 
economic  interests  of  individuals  and  for  the  quasi- 
sovereign  interests  of  the  State."  16/ 
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Title  IV  of  the  proposed  Act  does  not  resolve  this  problem  in  a 
satisfactory  manner.   To  be  sure,  it  provides  that  "the  final  judgement  in 
the  /state/  action  shall  be  res  judicata  as  to  any  claim  under  Section  4  of 
this  Act  by  any  person  in  respect  of  damage  to  whom  such  action  was  brought." 
But  at  the  same  time  it  allows  "any  person"  to  "exclude  from  adjudication" 
in  the  state  action  in  favor  of  initiating  an  action  of  his  own. 

The  practical  effect  of  this  provision  is  not  likely  to  be  very  dif- 
ferent from  allowing  double  recovery.   Any  person  who  feels  that  he  has 
sustained  a  greater  than  "average"  injury  can  withdraw  from  the  state  action 
and  commence  his  own  treble  damage  suit;  the  state  action  itself  will  provide 
him  with  the  ammunition  to  do  so. 

The  difficulties   that  would  result  from  such  a  situation  may  easily  be 
imagined . 

IV.   Title  V  of^  the  proposed  Act  gives  the  Federal  Trade  Commission  and  the 
Justice  Department  unreasonable  powers  to  compel  prenotif ication  of 
pending  mergers  and  to  delay  them. 

Title  V  not  only  expands  existing  prenotif ication  requirements  for 
pending  mergers  but,  by  drastically  expanding  the  power  of  the  Federal 
Trade  Commission  or  the  Justice  Department  to  delay  mergers,  it  may  very  near- 
ly have  given  these  agencies  the  power  to  stop  them  altogether.   Given  the 
complexity  and  rapidly  changing  nature  of  the  business  world  today,  multi- 
million  dollar  transactions  simply  cannot  be  left  dangling  while  their 

17/ 

desirability  is  debated  by  federal  agancies.     And  desirability  (at 

least  from  the  standpoint  of  federal  officialdom)  is  the  correct  word. 

It  will  be  noted  that  it  is  possible  under  this  bill  for  either  the 
FTC  or  the  Justice  Department  to  delay  (and  thus  possibly  kill  outright)  any 
pending  merger  simply  by  demanding  additional  information.   It  is  not  neces- 
sary even  to  allege  any  illegality. 

Failing  this,  of  course,  the  bill  makes  it  an  easy  matter  to 
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postpone  a  merger  indefinitely  through  a  court  order.   For  this,  a  mere 

allegation  will  suffice.  There  is  no  requirement  that  the  illegality  of  the 

merger  must  be  established  first. 

Over  a  decade  ago,  a  leading  authority  on  antitrust  law.  Professor  Sylvester 

Petro,  warned  that  the  increasingly  aggressive  application  of  the  Sherman 

and  Clayton  Acts  by  the  government  would  have  serious  political  and  economic 

consequences.   Professor  Petro 's  warning  is  worth  repeating  here; 

"There  is  a  serious  question  whether  free  enterprise 
can  survive  this  kind  of  government  dictation  of  the 
size,  shape,  structure,  and  mode  of  operation  of  the 
economy.   Pricing  policies,  marketing  procedures,  and 
capital  arrangements  and  rearrangements  are  the  es- 
sence of  our  system.   When  these  matters  are  controlled 
by  the  decisions  of  administrative  agencies  and  judges, 
rather  than  by  men  staking  their  fortunes  on  their 
ability  to  serve  the  consumers,  the  result  is  the 
corporative  state.   Antitrust  principles  are  now  being 
pursued  to  the  bitter  end.   Had  they  been  pushed  so  far 
at  the  start,  the  economy  would  have  been  frozen  in  a 
relatively  primitive  cast — no  General  Motors,  no  General 
Electric,  no  U.S.  Steel,  and  beyond  much  doubt,  nowhere 
near  the  technological  progress,  the  wages,  or  the  stand- 
ard of  living  that  now  prevails.   This  prospect  should 
induce  a  pause  for  reflection."   18^/ 

Title  V  of  this  bill  represents  yet  another  step  toward  the  corporative 


V .   Title  VI  of  the  proposed  Act  will  impair  rather  than  improve  the  ef- 
fective  enforcement  of  the  antitrust  laws. 


Title  VI,  which  effectively  transforms  a  plea  of  nolo  contendere  by 
a  defendant  tn  an  official  antitrust  proceeding  into  an  admission  of  guilt 
for  the  benefit  of  plaintiffs  in  ensuing  private  damage  suits,  will  serve  only 
to  prolong  cases  that  might  otherwise  be  settled  early,  and  to  tie  up  govern- 
ment lawyers  who  might  be  more  profitably  engaged  in  investigating  ad- 
ditional violations. 

As  the  law  now  stands,  allowing  a  plea  of  nolo  contendere  for  the 
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purpose  of  obtaining  a  settlement  can  be  an  effective  and  economical  way 

of  enforcing  the  antitrust  laws.   As  one  authority  has  pointed  out: 

"Since  most  big  trials  can  be  spun  out  by  one  pro- 
cedural device  or  another  and  appeals  up  to  the 
Supreme  Court  are  common,  it  is  rare  for  the  interval 
between  the  Government's  original  complaint  and  the 
court's  final  decree  in  a  contested  suit  to  be  less 
than  three  years;  often  it  is  more  than  five.   So  the 
consent  settlement  gives  the  Government  the  advantage 
of  achieving  a  quicker  result.   Both  sides  are  often 
glad  to  avoid  the  expense  of  protracted  litigation; 
companies  have  a  duty  to  their  shareholders  to  avoid 
unnecessary  legal  expense  and  the  Department  of  Jus- 
tice has  a  limited  budget.   The  industry  may  have  a 
further  important  advantage.   As  in  the  case  of  a 
nolo  contendere  plea  in  a  criminal  suit,  a  consent 
settlement  avoids  the  deployment  of  all  the  evidence 
in  a  case  in  open  court  and  the  consent  decree  itself 
is  not  admissible  as  evidence  in  a  private  treble- 
damage  suit.   Consequently  the  consent  decree  may  be 
a  way  of  avoiding  publicity  and  the  risk  of  expensive 
private  litigation  when  the  Goverpjnent ' s  case  is  fin- 
ished.... In  view  of  the  saving  of  the  expense  of  litiga- 
tion and  in  view  of  the  protection  against  treble-damage 
suits  which  is  obtained,  there  may  be  a  temptation  to 
consent  to  more  drastic  forms  of  relief  than  the  courts 
would  impose."   19^/ 

Given  the  additional  fact  that  the  government  may  presently  refuse  to 

accept  a  nolo  contendere  plea  where  violations  are  flagrant,  it  is  difficult 

to  see  what  benefits,  if  any,  would  be  derived  from  destroying  the  utility 

of  the  plea  altogether. 

VI.   Conclusion 

In  conclusion,  the  Council  reaffirms  its  conviction  that  the  best  method 
of  increasing  competition  is  by  reducing  the  number  of  existing  government 
controls,  not  by  adding  even  more  comprehensive  controls.   The  Council  believes 
that  Congress  has  greatly  underestimated  both  the  vitality  that  remains  i-n  our 
free  enterprise  system,  and  the  extent  to  which  greater  economic  freedom  could 
serve  the  public  interest  far  more  effectively  than  the  most  minute  and  . 
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complicated  scheme  of  regulation.   To  quote  once  more  from  Professor 
Petro: 

"The  ardent  antitruster,  like  the  good-faith  and 
kindly  socialist,  tends  to  overlook  and  to  undervalue 
the  amazing  structural  and  functional  checks  that  a 
free  society  interposes  against  true  monopoly  power 
and  abuse.   He  sincerely  believes  that  it  is  open  to 
any  strong  firm  to  engage  in  price  wars  until  weaker 
competitors  are  licked,  and  then  to  reap  in  peace  and 
comfort  the  fruits  of  its  aggression,  in  the  form  of 
monopolistic  profits.   This  was  supposed  to  happen 
when  the  big  chains  went  into  operation  in  the  field  of 
retail  distribution.   But  what  has  actually  happened? 
The  big  chains  find,  possibly  to  their  amazement,  that 
independent  stores  continue  to  operate;  moreover,  and 
possibly  still  more  amazing,  they  find  themselves  con- 
fronted with  the  competition  of  equally  strong  and 
well-financed  retail  chains."  IQj 

Public  policy  on  economic  affairs  stands  today  at  a  crossroads.   Exist- 
ing regulations,  it  is  being  increasingly  recognized,  have  frequently  proved 
to  be  useless  at  best,  and  counterproductive  at  worst.   In  response  to  this 
situation,  we  can  either  continue  to  heap  control  on  control  and  restraint 
on  restraint,  or  else  we  can  work  toward  reducing  the  role  of  government  in 
the  economy  in  favor  of  allowing  the  natural  checks  and  balances  of  the 
marketplace  to  reassert  themselves. 

We  choose  the  former  alternative  at  our  peril.   I'ftiere  economic  freedom 
is  stifled  by  government  restrictions,  political  freedom  may  not  long  sur- 
vive. 

To  enact  this  bill  into  law  would  be  to  take  a  giant  step  toward 
central  economic  planning.   Its  effect  could  easily  be  to  allow  the  government 
to  shape  and  mold  American  industries  almost  at  will. 

Some  years  ago,  during  his  tenure  as  Dean  of  the  University  of  Chicago 

Law  School,  Attorney  General  Edward  H.  Levi — himself  a  leading  expert  on  the 

antitrust  laws — declared  that  "It  is  becoming  much  more  difficult  to  under- 

21/ 
stand  what  is  meant  by  the  nonregulatory  character  of  the  antitrust  laws." 
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Concerned  over  this  trend  toward  using  antitrust  enforcement  to 

regulate  the  economy,  Dean  Levi  recommended  that  "we  pause  before  a  law 

which  has  symbolized  free  enterprise  is  converted  into  but  another  congeries 

22/ 
of  statutes  for  the  control  of  business." 

The  United  States  Industrial  Council  respectfully  makes  this  same  recom- 
mendation to  Congress  with  regard  to  the  Antitrust  Improvements  Act  of  1975. 
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DEAR  SENATOR  HRUSKA  Uilltad  L-:::tL'- Sar.ito 

I  UMOERSTAND  THAT  THE  CONGRESS  WILL  SHORTLY  VOTE  ON  P 
LEGISLATION  iHICH  WOULD  AUTHORIZE  THE  ATTORNEYS  GENERAL 
TO  BRING  ANTITRUST  TREBLE  DAMAGE  ACTIONS  IN  THE  FEDERAL 
BEHALF  OF  ALL  OR  LARGE  GROUPS  OF  RESIDENTS  OF  A  STATE  C 
DAMAGES  FROM  VIOLATIONS  OF  THE  ANTITRUST  LAWS. 

IN  THIS  CONNECTION,  I  WISH  TO  STRESS  THE  IMPORTANCE  F 
NATIONAL  ECONOMY  OF  A  CAREFUL  ASSESSMENT  AS  TO  HOW  POTE 
CONTINGENT  LIABILITIES,  PARTICULARLY  OF  SMALLER  FIRMS  N 
CC-CCnSPI'^ATORS  in  S'iCH  ANTITRUST  ACTIONS,  MAY  AFFECT  T 
TO  FIKAVCING  AND  CAPITAL  MARKETS, 

I  UNDERSTAND  THAT  ANTITRUST  CLASS  ACTIONS  IN  THE  PAST 
ASSERTED  MULTI-MILLION  DOLLAR  CLAIMS  FOR  WHICH  ALL  NAME 
CO-CONSPIRATORS  ARE  JOINTLY  AND  SEVERALLY  LIABLE,  INCLU 
RECO'?DED  CASE  IN  CALIFORNIA  CLAIMING  J750  MILLION  IN  JO 
SEVEk-AL  LIABILITIES  AGAINST  2000  REAL  ESTATE  BROKERS, 

IN  VIEW  OF  SEC  DISCLOSURE  REQUIREMENTS  IN  THE  FINANCI 
STaTF^-ENTS  OF  PUBLIC  CORPORATIONS  WHICH  INCUR  MATERIAL 
LlirtlLITIES  IN  PENDING  ANTITRUST  LITIGATION,  IT  IS  MY  C 
OPINION  T>-!AT  SUCH  ANTITRUST  ACTIONS  MAY  HAVE  A  SUBSTANT 
I-PACT  ON  THE  FINANCING  OPPORTUNITIES  PARTICULARLY  OF  S 
NAMED  IN  SUCH  ACTIONS, 

This  IS  SO  BECAUSE  bANKS  AND  OTHER  FINANCIAL  INSTITUT 
NECESSARILY  TAKE  SUCH  SUBSTANTIAL  CONTINGENT  LIABILITIE 
ACCOUNT  IN  THEIR  LENDING  DECISIONS 

ALLEN  P  STULTS  CHAIRMAN  OF  THE  BOARD  OF  AMERICAN  NATI 

T5UST  COMPANY  OF  CHICAGO  AND  FORMER  PRESIDENT  OF  THE 
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THE    UNIVERSITY    OF    CHICAGO 

THE    LAW    SCHOOL 

I  1  1  1      EAST     50T  H     STREET 

CHICAGO     •     ILLINOIS     60637 


March  3 ,  1976 


Senator  Philip  A.  Hart 

Chairman 

Senate  Subcommittee  on  Antitrust 

and  Monopoly 
253  Russell  Senate  Office  Building 
Washington,  D.C.   20510 


In  re:   S.  1284 

Dear  Senator  Hart : 

I  am  writing  to  express  my  views  on  S.  1284  which  is 
pending  before  your  subcommittee.   I  request  that  the  statement 
which  follows  be  made  a  part  of  the  record  of  your  subcommittee's 
deliberations  on  this  bill: 

My  name  is  Richard  A.  Posner .   I  am  a  professor  of  law 
at  the  University  of  Chicago  Law  School  and  I  have  taught  and 
written  extensively  in  the  field  of  antitrust  law. 

I  believe  that  the  enactment  of  S.  1284,  which  would  allow 
state  attorneys  general  to  bring  suits  under  Section  1  of  the 
Sherman  Act  to  recover  damages  for  injury  to  the  residents  of 
their  states,  would  be  a  serious  mistake.   It  is  important  to 
provide  effective  damage  remedies  for  violations  of  the  anti- 
trust laws;  and  where  the  injury  inflicted  by  such  a  violation 
is  widely  diffused,  no  individual  may  have  a  substantial  incen- 
tive to  bring  a  damage  action,  even  though  the  aggregate  injury 
imposed  by  the  violation  may  be  very  great.   Because  antitrust 
violations  frequently  do  impose  such  diffuse  injuries,  procedural 
innovation  is  necessary  if  there  is  to  be  effective  redress  of 
antitrust  violations.   I  am  persuaded,  however,  that  the  most 
effective  innovation  is  the  modern  consumer  class  action,  which 
permits  the  aggregation  of  many  small  claims.   That  is  not  to 
say  that  the  class  action  is  free  from  opportunities  for  abuse 
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on  the  one  hand,  and  inadequacies  and  insufficiencies  on  the 
other;  but  it  seems  to  me  the  best  of  the  available  procedures. 
S.  1284  would  be  among  the  worst: 

1.  State  attorneys  general  might  file  groundless  antitrust 
suits  designed  for  purposes  of  political  self-aggrandizement. 

We  must  be  realistic  and  recognize  that  attorneys  general  are 
politicians  who  have  been  known  to  use  their  office  to  advance 
a  political  career.   The  temptation  to  file  a  multibillion  dollar 
suit  for  publicity  purposes  would  in  some  cases,  I  fear,  prove 
overwhelming.   It  is  a  salutary  limitation  on  the  powers  of 
the  attorney  general  of  the  United  States  that  he  is  not  empowered 
to  bring  money  actions  under  the  antitrust  laws  (other  than  for 
actual  damages  to  the  United  States  in  its  proprietary  capacity) . 
I  fear,  in  short,  that  S.  1284  would  turn  the  antitrust  laws 
into  a  political  football. 

2.  Calculating  the  damage  to  a  state's  residents  from  an 
antitrust  violation  would  be  fraught  with  uncertainty.   It  is 
difficult  enough  to  estimate  the  injuries  suffered  by  a  class 
of  individuals  or  firms  doing  business  with  the  antitrust 
violator.   To  trace  out  the  possible  economic  ramifications  of 
the  violation  throughout  a  state's  economy--which  is  what  would 
be  necessary  in  order  to  measure  the  injury  to  the  state's 
residents — would  strain  the  capacities  of  economic  science  and 
the  judicial  process,  and  would  violate  the  traditional  limita- 
tion of  damages  to  those  that  are  foreseeable. 

3.  The  piecemeal  creation  of  antitrust  remedies  is  a 
great  mistake.   Congress  has  recently  increased  the  public 
penalties  for  antitrust  violations  but  has  not,  to  my  knowledge, 
attempted  to  evaluate  the  effects  of  that  change  in  law.   Nor 
have  I  seen  evidence  that  Congress  has  carefully  considered 

the  effect  on  compliance  with  the  antitrust  laws  of  alternative 
remedies  such  as  the  consumer  class  action.   Your  subcommittee 
has  not,  to  my  knowledge  at  least,  considered  how  S.  1284 
would  fit  in  as  part  of  a  cohesive,  general  system  of  public 
and  private  penalties.   In  these  circumstances  its  enactment 
would  be  premature  even  if,  considered  alone,  it  did  not  have 
the  two  disabling  disadvantages  that  I  have  identified. 
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Hart 


In  sura,  I  urge  you  not  to  report  favorably  on  S.  1284, 

I  may  add  that  in  offering  these  views  I  am  speaking  as  an 

individual  and  not  as  the  representative  of  any  group  or 
interest . 


RAP/ka 


Sincerely, 


/'^z/W^  /^ 


^^($i^^v//v.^ 


Richard  A.  Posner 


Senator  John  L.  McClellan 
Senator  Edward  M.  Kennedy 
Senator  John  V.  Tunney 
Senator  Birch  Bayh 
Senator  James  Abourezk 
Senator  Roman  L.  Hurska 
Senator  Hiram  L.  Fong 
Senator  Strom  Thurmond 
Senator  Charles  McC .  Mathias, 


Jr 
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Additional  Material  Relating  to  Title  II 


Assistant  ArronNEv  ctrirji/u. 

ANTITROST  DIVISION 


department  irf  justice 

jaiMBljington,  p.OI.     20530 

2  2   JAiN  1273 


Honorable  Peter  W.  Rodino,  Jr. 
Chairman 

Subcommittee  on  Monopolies  and  Commercial  Law 
Committee  on  the  Judiciary 
House  of  Representatives 
I  Washington,  D.C.   20515 

Dear  Chairman  Rodino: 

When  I  appeared  before  your  Subcommittee  on  Monopolies 
and  Com.mercial  Law  to  testify  in  support  of  H.R.  39, 
Mr.  Mazzoli  requested  that  I  supply  the  Subcommittee 
with  specific  instances  in  which  the  Department's  antiti-ust 
investigations  were  hindered  or  thwarted  by  the  absence 
of  investigatory  authority  that  H.R.  39  would  provide. 
See  Hearings  Before  the  Subcommittee  on  Monopolies  and 
Commercial  Lav;  of  the  Committee  on  the  Judiciary,  House 
of  Representatives,  94th  Cong.,  1st  Sess.  37-38  (1975). 

We  have  reviewed  our  experience  under  the  Antitrust 
Civil  Process  Act  of  1962  with  attorneys  in  our  litigating 
sections  and  have  com.piled  a  representative  list  of 
investigations  that  have  been  impeded  because  of  restrictions 
upon  our  pre-complaint  authority.   These  case  studies, 
•  which  are  similar  in  form  to  materials  prepared  for  the 
Congress  in  connection  with  the  1962  legislation,  are 
attached  to  this  letter  as  Appendix  A.   As  the  attached 
examples  reveal,  investigatory  difficulties  caused  by 
limitations  on  our  pre-complaint  authority  fall  into  reasonably 
identifiable  patterns  that  may  be  conveniently  summarized. 

The  inability  of  the  Departm.ent  to  issue  a  civil 
investigative  demand  (CID)  to  parties  who  have  important 
information  but  are  not  under  investigation  has  been  a 
recurring  problem,  particularly  in  merger  investigations. 
Under  the  Clayton  Act,  in  order  for  the  government  to  prove 
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that  the  effect  of  a  merger  will  be  substantially  to  lessen 
competition,  it  must  demonstrate  relevant  geographic  and 
product  markets.   Competitors,  trade  associations,  and 
suppliers  or  customers  will  frequently  have  the  market 
data  essential  to  resolving  these  factual  issues.   In  a 
variety  of  differing  contexts,  as  the  attached  examples 
document,  these  third  parties  have  refused  to  supply  us 
with  this  information  voluntarily. 

The  absence  of  necessary  product  or  market  data  is 
often  a  determinative  factor  in  our  decision  whether 
to  file  a  civil  complaint.   Furthermore,  in  many  merger 
investigations  it  is  important  that  we  be  able  to  move 
quickly  and  file  suit  before  the  transaction  is  consummated 
in  order  to  avoid  problems  associated  with  divestiture  in 
the  event  we  are  successful  in  establishing  the  illegality 
of  the  proposal.  In  these  situations  it  is  especially  important 
that  the  Department  be  able  to  go  directly  to  parties  that 
we  know  possess  needed  information  even  if  it  could  be ■ shown 
that  the  information  would  be  available  from  less  accessible 
sources. 

More  generally,  the  deposition  authority  that  H.R.  39 
would  confer  on  the  Department  would  contribute  very 
significantly  to  our  ability  to  make  a  fully  informed  decision 
whether  or  not  to  bring  suit.  It  would  be  most  valuable  as  a 
supplement  to  existing  authority  by  permitting  antitrust 
investigators  to  question  corporate  officials  when  an 
examination  of  documents  has  produced  an  inccfnclusive  or 
ambiguous  picture  of  the  transaction  or  policy  under 
investigation.  Deposition  authority,  of  course,  may  be 
absolutely  crucial  with  respect  to  corporate  policies  that 
are  pursued  but  are  never  reduced  to  writing. 

Corporate  officials  may  also  find  that  depositions  are 
less  burdensome  than  requests  for  documents.  Resort  to  oral 
examination  to  supplement  written  submissions  would  not  only 
allow  antitrust  investigators  to  make  a  more  informed  judgment 
of  when  suit  is  or  is  not  warranted,  but  would  also  facilitate 
far  better  utilization  and  conservation  of  Department  resources 
than  is  possible  under  present  law. 
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The  Department's  need  for  authority  to  take  deposi- 
tions may  also  arise  in  tV70  more  specific  contexts.   First, 
in  some  cases  a  company's  policies  as  expressed  in  writing 
vary  materially  from  practices  actually  followed.   For 
example,  a  company  frequently  adopts  and  circulates  to 
its  executives  a  written  directive  condemning  various 
anticompetitive  practices  while  at  the  same  time  informally 
encouraging  such  anticompetitive  conduct  by  exerting 
strong  pressures  upon  employees  to  meet  unrealistic  sales 
quotas.   There  may  also  be  occasions  in  which  to  protect 
itself  a  company  feels  compelled  to  assume  a  particular 
public  position  in  writing  but  declines  to  follovv?  that 
policy  in  reality.   By  authorizing  the  Department  to 
obtain  only  v;ritten  documents,  restrictions  in  existing 
law  create  the  possibility  that  decisions  whether  or  not 
to  bring  suit  may  be  based  upon  erroneous  perceptions 
of  the  anticompetitive  impact  of  particular  business 
policies.   The  availability  of  deposition  authority  v/ould 
significantly  reduce  this  risk. 

Second,  deposition  authority  is  needed  when  documents 
are  simply  not  available  for  whatever  reason  as,  for  exam.ple, 
if  they  have  been  destroyed.   The  issuance  of  a  CID  is  not 
normally  the  first  step  in  our  investigatory  process. 
Antitrust  investigators  generally  first  seek  to  obtain 
information  informally  from  industry  sources,  other  govern- 
mental agencies,  or  the  target  company  itself.  Hov;ever,  the 
specific  prohibition  against  destruction  of  docum.ents ,  18 
U.S.C.  §1505,  applies  only  after  a  CID  has  been  issued.   If 
a  business  learns  of  an  investigation  before  issuance  of  a 
CID  and  destroys  incriminating  documents,  then  an  antitrust 
investigation  may  be  completely  thwarted.   In  this  or  other 
situations  when  documents  do  not  exist,  deposition  authority 
may  provide  the  only  method  for  reconstructing  the  company 
policy  or  specific  transactions  and  thus  permit  a  meaningful 
investigation. 

During  my  testimony  I  also  indicated  a  continuing 
willingness  to  work  with  the  Subcommittee  and  respond  to 
whatever  issues  might  arise  with  respect  to  H.R.  39  during 
the  hearings.   To  the  extent  that  there  was  a  common  theme 
in  the  testimony  of  persons  opposed  to  H.R.  39,  it  was 
a  concern  that  expansion  of  the  Department's  pre-complaint 
investigatory  powers  would  be  a  unique  threat  to  the  civil 
liberties  of  business. 
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The  enactment  of  H.R.  39  would  confer  upon  the  Depart- 
ment less  comprehensive  investigatory  powers  than  are  presently 
exercised  by  an  increasing  number  of  state  Attorneys  General 
(e.g.,  New  Jersey,  Illinois  and  Texas),  numerous  executive 
departments  (e.g.,  Department  of  Labor),  and  many  independent 
regulatory  agencies  (e.g. ,  Securities  and  Exchange  Commission 
and  Federal  Trade  Commission)  .   Some  v/itnesses  before  the 
Subcommittee  sought  to  distinguish  the  FTC's  authority  by 
noting  the  differences  betv;een  its  statutory  mandate  and  the 
Department's.   However,  the  FTC's  powers,  15  U.S.C.  §49,  can 
be  used  in  investigations  directly  analogous  to  those  pursued 
by  the  Department.   The  powers  conferred  by  H.R.  39  are  thus 
certainly  not  unique.   A  representative  list  of  states, 
departments,  and  agencies  possessing  similar  investigatory 
authority  was  contained  in  our  March  5,  1975,  letter  to  you 
which  may  be  found  in  the  Hearings  at  pages  185-185.   We  have 
sought  to  supplement  that  information  in  Appendix  B. 

Even  though  the  powers  conferred  by  H.R.  39  are  not 
unique,  the  bill  contains  comprehensive  safeguards  that 
protect  against  governmental  overreaching.   A  recipient  of  a 
CID  may  seek  to  quash  the  CID  in  court  by  shov;ing  that  it  is 
oppressive,  unreasonable,  irrelevant,  or  has  been  issued  in 
bad  faith.   A  witness  has  the  right  to  the  presence  and 
advice  of  counsel  during'  any  deposition.   He  may  refuse  to 
answer  any  question  on  the  grounds  of  privilege,  self- 
incrimination,  or  other  lawful  grounds.   All  refusals  to 
ans\i7er  must  be  honored  unless  the  government  attorney  can 
obtain  a  judicial  order  compelling  an  ansv/er.   The  testimony 
of  a  witness  must  be  transcribed,  and  he  has  a  right  to 
review  and  correct  the  transcript.   The  witness  may  also 
obtain  a  copy  of  the  transcript  except  in  very  limited 
circumstances. 

If  the  Department  ultimately  files  a  civil  complaint 
based  upon  information  obtained  pursuant  to  a  CID,  the 
defendant's  discovery  rights  would  be  governed  by  the 
Federal  Rules  of  Civil  Procedure.   Thus  the  rights  of 
witnesses  regarding  depositions  under  H.R.  39  are  virtually 
identical  to  witnesses  deposed  pursuant  to  the  Federal 
Rules  of  Civil  Procedure  and  substantially  exceed  the 
rights  of  grand  jury  witnesses.   This  is  important  since 
civil  complaints  have  accounted  for  about  VCo  of  the 
Department's  cases  in  recent  years. 
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The  most  peculiar  argument  of  opponents  to  H.R.  39 
is  that  representatives  of  all  target  companies  should 
be  permitted  to  participate  in  depositions  and  cross-examine 
witnesses.   Such  a  concept  is  unworkable  in  practice,  and 
unprecedented  in  concept. 

As  I  explained  in  greater  detail  in  my  letter  to  you 
of  November  19,  197  5,  it  would  be  impossible  to  provide 
every  target  of  an  investigation  v/ith  an  opportunity  to 
participate  in  every  deposition  hearing  pursuant  to  a 
CID  simply  because  all  of  the  targets  of  a  particular 
investigation  are  not  known  until  substantial  material 
and  information  have  been  obtained.   It  is  often  very 
difficult  to  determine  precisely  when  a  com.pany  becomes 
a  target,  and  companies  that  are  targeted  late  in  the 
investigation  will,  of  course  have  had  no  opportunity 
to  participate  in  depositions  that  were  taken  earlier. 
Amendment  of  H.R.  39  to  provide  such  a  right  would  therefore 
raise  many  complex  procedural  and  substantive  problems 
that  could  only  delay  timely  investigations. 

The  mere  presence  of  representatives  of  target  com- 
panies at  depositions  could  itself  produce  counterproductive 
and  anti-competitive  consequences.   When  the  Department 
investigates  possible  collusive  conduct,  many  of  the 
companies  involved  are  competitors.   Assuming  they  could 
be  identified,  if  representatives  of  all  targets  are 
present  during  depositions,  then  an  officer  of  one  company 
may  be  divulging  business  strategies  and  policies  not 
only  to  antitrust  investigators  but  also  to  his  chief 
business  rivals.   The  Departm.ent  is  sensitive  to  the 
legitimate  business  interest  in  confidentiality  of  trade 
secrets  and  business  practices  and  has  therefore  recommended 
that  CIDs  be  specifically  exempted  from  the  Freedom  of 
Information  Act.   Adoption  of  an  adversary  procedure  for 
depositions  is  inconsistent  with  this  legitimate  interest. 
The  presence  of  representatives  of  targets  would  also 
discourage  third  party  witnesses  from  cooperating  with 
antitrust  investigators.   An  employee,  customer,  or 
supplier  whose  economic  survival  is  dependent  upon  the 
target  will  be  reluctant  to  divulge  inform.ation  if  he 
fears  retaliation. 
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The  presence  and  participation  of  counsel  for  the 
targets  at  depositions  of  other  parties  would  turn  the 
investigatory  process  into  an  adversary  proceeding  and 
thereby  delay  and  complicate  every  investigation.   As 
Chief  Justice  Warren  noted  for  the  Supreme  Court  in  1960 
in  an  analogous  context,  "The  Federal  Trade  Commission 
could  not  conduct  an  efficient  investigation  if  persons 
being  investigated  were  permitted  to  convert  the  investi- 
gation into  a  trial."   Hannah  v.  Larche,  363  U.S.  420, 
446.   This  applies  equally  v/ell  to  antitrust  investigations 
conducted  by  the  Department  of  Justice. 

It  is  important  to  rem.ember  that  the  Department's 
objective  at  the  pre-complaint  stage  of  the  investigation 
is  not  to  "prove"  its  case  but  rather  to  make  an  inform.ed 
decision  on  whether  or  not  to  file  a  complaint.   In  over 
80%  of  our  investigations  in  which  CIDs  are  issued,  we 
ultimately  decide  not  to  file  a  case.   There  can  be  no 
doubt  that  this  is  preferable  to  filing  complaints  based 
upon  sketchy  or  inaccurate  information.   If  a  complaint 
is  filed,  the  defendant  will  have  the  right  to  appear 
and  defend  fully  against  the  allegations,  but  tlie  legiti- 
mate investigatory  purposes  of  H.R.  39  would  be  destroyed 
if  it  required  trial-type  adversary  procedures. 

The  hearings  disclose  a  number  of  additional  narrov/ 
objections  to  H.R.  39,  many  of  which  appear  to  be  based 
upon  a  misunderstanding  of  Departmental  policy,  the 
mechanics  of  an  antitrust  investigation,  or  the  provisions 
of  H.R.  39.   An  attempt  has  been  made  to  respond  to  these 
matters  in  Appendix  B. 

I  would  welcome  the  opportunity  to  provide  your 
Subcommittee  and  staff  with  any  additional  information 
or  assistance  that  may  help  you  in  proceeding  expeditiously 
with  this  bill. 


Sincerely , 


"K 


THOMAS  E.  KAUPER 

Assistant  Attorney  General 

Antitrust  Division 
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APPENDIX  A 

"CASE  STUDIES"  DEMONSTRATING 

NEED  FOR  ADDITIONAL  PRE-COMPIAINT 

INVESTIGATORY  POWERS 


1.  We  are  currently  involved  in  an  investigation 
of  one  of  the  largest  mergers,  in  terms  of  dollar  value, 
to  date.   An  analysis  of  the  competitive  impact  of  the 
merger  in  several  key  markets  will  determine  whether  a 
suit  under  the  Clayton  Act  will  be  filed.   It  is  most 
important  that  this  analysis  take  into  account  the  most 
comprehensive  and  reliable  data  available.   In  one  of 
these  markets,  information  necessary  for  a  definitive 
analysis  is  not  available  from  public  sources.   However, 
there  is  an  industry  trade  association  which  reportedly 
compiles  detailed  sales  and  market  information  annually 
from  its  members.   We  have  requested  the  association  to 
provide  this  information  voluntarily  but  it  has  refused. 
Without  this  data  the  result  may  be  a  lawsuit  based  on 
potentially  unreliable  figures  from  some  private  sources 
in  the  industry  or  a  decision  not  to  proceed  because  of 
insufficient  data. 

2.  In  1975,  two  large  industrial  corporations  in- 
formed the  Antitrust  Division  that  a  joint  venture  between 
the  two  would  be  established  by  an  agreement  to  be  signed 
approximately  six  weeks  later.   The  joint  venture  would 
manufacture  products  involving  billions  of  dollars  in 
sales  in  an  already  highly  concentrated  market.   Antitrust 
counsel  for  the  parties  offered  to  provide  us  with  selected 
documents  containing  relevant  industry  data.   Some  documents 
revealed  positions  taken  by  company  personnel  which  appeared 
inconsistent  with  positions  taken  by  the  companies  during 
negotiations.   In  addition,  throughout  the  investigation, 
there  was  a  concern  that  a  comprehensive  review  of  the 
parties'  files  would  have  produced  important  information 
not  available  in  the  selective  documents  provided  by 
counsel.   It  would  have  been  extremely  helpful  to  have 
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been  able  to  obtain  a  broader  file  disclosure  and  to 
depose  company  personnel  on  crucial  market  issues.   In 
short,  we  had  to  analyze  this  important  and  complex  trans- 
action almost  entirely  on  the  basis  of  documents  selected 
by  counsel  with  an  assumed  bias  in  the  outcome  of  our 
evaluation. 

3.  Some  time  ago,  the  Division  learned  of  a  contract 
between  two  firms  which  seemed  to  involve  an  agreement  by 
the  companies  not  to  compete.   An  investigation  was  opened 
and  a  CID  was  issued  to  both  parties  seeking  documents 
concerning  the  possible  anti-competitive  agreement.   One 
document  suggested  that  officials  of  both  companies  had 
met  privately,  and  it  appeared  that  competitive  concessions 
had  possibly  been  made.   No  such  meeting  was  recorded  in 
any  dociiments  produced  pursuant  to  the  CID.   The  possibility 
of  interviewing  these  officials  has  been  considered  but 

we  have  found  in  similar  situations  that  the  disadvantages 

of  not  having  the  parties  under  oath  and  the  absence  of 

a  formal  record  of  the  interview  limits  the  usefulness 

of  this  approach.   A  comprehensive  analysis  of  this  matter 

requires  the  ability  to  depose  these  two  individuals  under 

oath  to  determine  the  circumstances  under  v/hich  the  contract 

was  negotiated. 

4.  We  are  currently  investigating  the  acquisition 

by  a  foreign  company  of  a  domestic  firm  which  manufactures 
certain  chemical  products.   It  appears  that  the  acquisition 
may  eliminate  competition  in  several  markets  involving 
particular  chemical  products.   One  of  these  markets  is 
very  highly  concentrated,  i.e.,  the  top  four  firms  may 
control  as  much  as  9  0  percent  of  the  market.   However, 
analysis  of  the  competitive  impact  of  the  transaction  in 
that  market  has  been  very  difficult  because  of  the  technical 
nature  of  the  products  involved.   The  companies  argue  that 
these  products  are  easily  produced  by  any  company  with  a 
broad  chemical  product  line.   We  have  sought  market  data 
from  the  two  companies  to  clarify  the  situation,  but  both 
companies  have  denied  that  the  information  exists  in 
documentary  form  and  have  refused  to  have  their  officials 
interviewed.   With  the  power  to  depose  company  officials 
or  to  propound  interrogatories  on  these  issues,  we  could 
properly  evaluate  the  competitive  issues. 
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5.  In  mid-1975,  the  Division  investigated  an  impor- 
tant acquisition  involving  large  manufacturers  of  consumer 
products.   The  transaction  v/as  eventually  terminated  when 
the  Division  expressed  its  opposition.   However,  that 
decision  was  made  without  the  benefit  of  industry  data 
which  three  major  competing  manufacturers  refused  to  pro- 
vide voluntarily.   This  data  was  readily  accessible  and 
would  not  have  unduly  burdened  the  companies.   Because 

of  the  lack  of  cooperation  this  investigation  took  far 
more  time  and  effort  than  it  would  have  if  v/e  could  have 
obtained  appropriate  data,  and  our  conclusions  were 
reached  without  the  benefit  of  all  relevant  information. 

6.  We  are  currently  investigating  the  merger  of  two 
very  large  domestic  corporations.   One  key  issue  is  whether 
technology  utilized  to  produce  certain  products  is  trans- 
ferable from  one  product  area  to  another.   A  large  United 
States  company  manufactures  products  in  both  relevant 

areas  but  has  refused  to  furnish  us  with  information  necessary 
to  assess  the  technology  transfer  issue.   The  ability  to 
depose  technical  personnel  may  be  crucial  here  since 
documents  alone  may  be  insufficient  to  answer  the  complex 
technological  questions  raised. 

7.  Several  years  ago,  we  issued  a  CID  to  a  professional 
association  to  determine  whether  association  members  had 
compiled  and  utilized  a  fee  schedule.   Shortly  before  the 
CID  was  served  but  after  the  association  learned  of  our 
investigation,  it  formally  rescinded  its  fee  schedule. 
Counsel  for  the  association  argued  that  the  matter  was 

moot  and  that  the  investigation  therefore  should  be  terminated. 
Because  of  the  circumstances  under  which  the  schedule  had 
been  withdrawn,  it  was  necessary  to  determine  whether  the 
members  had  in  fact  ceased  using  it.   One  member  was 
interviewed  by  the  staff,  but  the  results  were  inconclusive 
since  the  interviewee  was  under  no  obligation  to  answer 
the  questions  fully  and  accurately.   Authority  to  depose 
members  would  have  allowed  us  to  determine  the  motivation 
and  effectiveness  of  the  alleged  repeal  of  the  fee  schedule. 

8.  We  are  currently  investigating  a  significant 
merger  of  two  direct  competitors  in  the  plastics  industry. 
Sales  of  the  specific  product  involved  amounted  to  $200 
million  a  year.   The  top  four  firms  that  manufacture  this 
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product  have  approximately  80  percent  of  the  market. 
Market  analysis  problems  abound  in  this  area  due  to  complex 
product  technology.   Two  firms  that  make  the  specific 
product  involved  have  refused  to  allow  their  personnel 
to  be  interviewed.   This  lack  of  cooperation  has  largely 
frustrated  this  investigation. 

9.  We  have  received  complaints  that  a  large  service 
corporation  has  engaged  in  what  may  be  a  tying  arrangement, 
i.e.,  it  sells  its  service  only  to  customers  that  agree 

to  purchase  related  products.   A  CID  was  issued  to  the 
company,  and,  after  a  court  struggle,  documents  were  submitted. 
However,  the  investigation  is  now  stalled  because  the 
documents  are  inconclusive.   If  the  oral  testimony  of 
persons  who  have  negotiated  the  relevant  contracts  could 
be  taken  under  oath,  we  could  accurately  determine  whether 
there  has  been  an  anti-competitive  effect  or  purpose.   The 
parties  have  refused  to  cooperate  voluntarily. 

10.  In  1970  we  issued  a  CID  to  a  trade  association 
which,  because  of  a  protracted  court  fight,  was  not  en- 
forced until  1973.   Documents  we  did  receive  were  dated 

and  some  were  ambiguous.   Moreover,  there  are  some  difficult 
factual  questions  concerning  the.  possibly  anti-competitive 
practices  flowing  from  the  relationship  of  the  national 
trade  association  to  local  affiliates.   Documents  have 
been  simply  inconclusive  on  these  questions.   In  lieu  of 
another  documentary  request  with  its  consequent  burden 
on  the  association  and  on  the  government,  it  would  be 
more  efficient  and  convenient  for  all  concerned  if  we 
could  have  updated  our  investigation  through  depositions 
and  interrogatories.   The  investigation  remains  open  and 
will  require  a  substantial  input  of  resources  to  complete. 

11.  We  are  currently  investigating  a  very  important 
service  industry  to  determine  whether  certain  common 
practices  in  the  industry  are  in  effect  disguised  price 
fixing  in  violation  of  the  Sherman  Act.   Because  of  the 
market  power  of  the  target  of  this  investigation,  its 
customers  have  been  extremely  reluctant  to  talk  freely 
and  fully  with  the  staff.   If  we  had  the  power  to  obtain 

the  oral  testimony  under  oath  of  officials  of  these  purchasing 
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companies,  we  would  now  be  in  a  much  better  position  to 
evaluate  this  complex  matter. 

12.  In  1972  we  investigated  a  proposed  acquisition 
involving  agricultural  products.   The  acquiring  company 
declined  to  comply  v;ith  a  letter  request.   We  then  served 
a  CID  on  it,  and  the  com.pany  initially  took  the  position 
that  it  would  not  comply  in  view  of  the  ruling  in  United 
States  V.  Union  Oil  Company  of  California,  343  F2d  29 
(9th  Cir.  1965) .   That  case  holdsthat  parties  to  an  uncon- 
summated  merger  cannot  be  forced  to  comply  with  a  CID 
because  the  statute  does  not  apply  to  "future"  violations. 
The  reluctant  company  did  eventually  "voluntarily"  produce 
some  of  the  material  we  had  demanded,  but  we  were  unable 
to  put  together  the  facts  in  time  to  make  an  intelligent 
decision  on  whether  or  not  to  sue  before  the  merger  was 
consummated.   Thus,  our  ultimate  decision  not  to  challenge 
this  acquisition  was  delayed  until  after  consummation 
because  of  our  inability  to  obtain  necessary  information 
quickly. 

13.  An  investigation  was  commenced  into  possible 
restrictive  business  practices  employed  by  some  companies 
pursuant  to  which  they  would  not  deal  with  a  particular 
class  of  subcontractors.   Although  there  was  written 
evidence  of  such  a  policy,  documents  produced  by  each  com- 
pany provided  an  insufficient  basis  upon  which  to  determine 
whether  the  firms  had  in  fact  complied  with  this  policy. 

(The  fact  of  compliance  was  crucial  to  a  determination 
of  actual  anti-competitive  effect.)   Many  of  the  documents 
relevant  to  the  firms'  policy  were  ambiguous,  and  there 
were  some  indications  that  this  was  intentional  because 
of  pressures  brought  to  bear  upon  the  companies  from 
conflicting  sources.   It  would  have  been  extremely  helpful 
to  have  deposed  officials  of  these  companies  in  order  to 
determine  precisely  the  policies  and  transactions  of  the 
firms  involved.   We  were  able  to  interview  company  officials 
only  after  repeated  requests.   Initial  refusals  by  the 
company  delayed  the  investigation  significantly. 
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14.   Several  years  ago  we  conducted  an  investi- 
gation into  possible  anti-competitive  practices  and 
procedures  on  the  part  of  major  integrated  oil  companies 
with  regard  to  the  acquisition  of  rights  to  crude  oil 
owned  by  the  government.   The  question  of  access  to 
pipeline  facilities  by  independents  was  also  part  of 
this  investigation.   It  was  not  a  criminal  investigation 
because  it  was  not  clear  whether  the  bidding  patterns 
were  the  result  of  legitimate  joint  ventures  or  to  what 
extent  the  situation  was  the  result  of  Interior  Depart- 
ment bidding  procedures.   We  undertook  the  investigation 
without  the  use  of  existing  CID  authority,  and  most  of 
the  oil  companies  cooperated  fully.   However,  the 
investigation  took  much  longer  than  was  necessary 
because  one  oil  company  refused  to  cooperate.   It  took 
approximately  a  year  for  this  company  to  produce  a 
limited  number  of  documents,  during  which  time  we 
unsuccessfully  sought  to  arrange  interviews.   If  we  had 
had  the  power  to  depose  appropriate  officials  of  the 
uncooperative  oil  company,  we  could  have  avoided  much 
of  the  time  and  effort  spent  in  a  futile  attempt  to 
secure  important  information. 


243 


APPENDIX  B 


During  the  Hearings  on  H.R.  39,  held  last  May  and 
July,  opponents  of  H.R.  39  raised  five  major  objections: 
that  the  investigative  authority  H.R.  39  v/ould  provide  is 
largely  unprecedented,  and  improper  if  vested  in  an  agency 
whose  primary  responsibility  is  law  enforcement;  that  H.R. 
39  contains  inadequate  safeguards  against  possible  prose- 
cutorial abuse;  that  authority  to  obtain  precomplaint  oral 
testimony  infringes  the  rights  of  innocent  third  parties; 
that  target  companies  are  entitled  to  full  participation 
in  precomplaint  investigations;  and  that  CIJD  authority 
should  not  be  available  to  assist  the  Department's  partici- 
pation in  regulatory  proceedings.   This  memorandiom  examdnes 
each  of  these  arguments  and  demonstrates  that  none  can 
■withstand  critical  analysis, 

I.    Many  Federal  executive  and  regulatory  agencies, 
and  State  Attorneys  General,  already  possess 
investigative  powers  comparable  to  those  embodied 
in  K.R.  39,  for  use  in  business-related  lav; 
enforcement  activities 

A.   One  objection  to  H.R.  39  that  was  raised  repeatedly 
in  the  hearings  xcas  the  alleged  uniqueness  of  the  CID  author- 
ity that  would  result  from  enactment  of  the  bill.   This  par- 
ticular objection  was  unexpected.   Our  letter  to  you,  dated 
March  5,  1975,  listed  a  large  number  of  states  possessing 
substantially  equivalent  tools  of  investigation  for  possible 
violations  of  the  various  state  antitrust  laws.  (See 
Hearings ,  p.  184,  n,  1).   We  also  noted  the  many  provisions 
of  federal  law  that  grant  a  wide  variety  of  government 
agencies  comparable  or  greater  pov7ers  of  investigation, 
designed  to  assist  the  law  enforcement  responsibilities 
of  those  agencies.  (See  Hearings,  p,  136,  n,  2). 

We  have  em.phasized  that  the  additional  civil  investi- 
gative tools  we  seek  through  enactment  of  H.R,  39  are 
neither  novel  nor  exceptionally  broad;  rather  they  are 
virtually  identical  to  those  long  vested  in  the  Federal 
Trade  Commission.   Opponents  of  the  bill  have  contended, 
however,  that  such  investigative  authority  may  be  proper 
for  an  administrative  agency  such  as  the  FTC,  but  not  for 
the  Attorney  General,  whose  responsibilities  are  primarily 
those  of  law  enforcement. 
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This  argument  fails  to  recognize  that  the  FTC  has 
important  civil  law  enforcement  responsibilities  and  uses 
its  full  investigative  powers  in  discharging  them.   Com- 
mission adjudicative  proceedings  lead  to  cease  and  desist 
orders.   Violations  of  such  orders  are  enforceable  either 
by  contem.pt  proceedings,  if  the  order  has  been  enforced 
on  appeal  by  a  federal  court,  or  by  civil  actions  in  which 
federal  courts  may  impose  penalties  up  to  $10,000  for  each 
violation.   The  Commission  is  also  directed  to  refer  evidence 
of  possible  criminal  conduct  obtained  in  its  investigations 
to  the  Attorney  General  for  possible  prosecution. 

The  argument  that  investigative  tools  appropriate  for 
the  FTC  and  other  administrative  agencies  are  improper  when 
given  to  the  Attorney  General  has  already  been  answered  by 
the  Court  of  Appeals  for  the  Ninth  Circuit.   Rejecting  a 
broad  constitutional  challenge  to  the  existing  CID  statute, 
the  court  noted: 

In  this  case,  Hyster  makes  much  of  the  fact 
that  the  Attorney  General,  whose  duties  include 
prosecution,  is  the  party  on  whom  the  power  to 
demand  is  conferred.   The  theory  is  that  while 
it  may  be  proper  to  confer  such  authority  upon 
the  Federal  Trade  Commission  ...  or  the 
Administrator  of  the  VJage  and  Hour  Division 
of  the  Department  of  Labor  .  .  .  or  on  other 
"quasi-judicial"  or  "administrative"  bodies 
or  officers,  it  is  not  proper  to  confer  it 
upon  the  Attorney  General. 

We  are  not  convinced.   The  FTC  and  the 
Administrator  have  investigative  and  enforce- 
ment powers  and  duties,  primarily  civil  in 
nature.   So  do  many  other  commissions  and 
administrators.  ...   So  does  the  Attorney 
General  under  the  antitrust  laws.  ...   He 
also  has  the  duty  to  institute  prosecutions. 

We  have  no  doubt  that  it  is  within  the 
power  of  administrators  or  administrative 
boards  or  commissions,  if  in  the  course  of 
authorized  investigations  they  uncover  evidence 
of  the  commission  of  crimes,  to  refer  that 
evidence  to  the  Attorney  General.   In  some 
cases,  Congress  has  expressly  conferred  such 
authority  ....   In  our  case  the  Act, 
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section  4(d)  .  .  .  authorizes  delivery  of 
documents  to  an  attorney  authorized  to  appear 
before  a  grand  jury  in  a  proceeding  involving 
antitrust  violations. 

The  fact  that  the  Attorney  General  can 
himself  institute  a  prosecution,  instead  of 
referring  the  information  to  someone  else,  may 
be  a  distinction,  but  we  do  not  think  that  it 
makes  a  constitutional  difference.   He  is  still 
a  public  officer,  exercising  functions  conferred 
upon  him  by  law.   There  is  no  presumption  that 
he  will  abuse  his  powers,  quite  the  contrary, 
and  there  certainly  is  no  showing  that  he  is 
doing  so  in  this  case.   Hyster  Co.  v.  United 
States,  338  F.2d  183,  186  (9  Cir.  19647: 

B.   As  noted  in  our  March  5,  1975  letter,  there  are 
over  three  dozen  provisions  in  the  United  States  Code 
authorizing  government  agencies  (other  than  the  Department 
of  Justice)  to  obtain  compulsory  testimony.   There  are 
penalties  for  failure  to  comply.   For  example,  two  agencies 
that  are  charged  with  investigation  of  business  activities 
are  the  Securities  and  Exchange  Commission  and  the  Internal 
Revenue  Service.   The  SEC  may  depose  witnesses  and  secure 
docum.ents,  investigate  incipient  violations,  and,  unlike' 
H.R.  39,  may  seek  substantial  fines  and  criminal  penalties 
for  failure  to  comply.*/  The  Internal  Revenue  Service 
may  subpoena  any  person,  and  examine  books  and  documents.^/ 
These  agencies  are  expressly  authorized  to  initiate  civil 
enforcement  proceedings,  either  in  their  own  names  or 
through  the  Department  of  Justice,  and  to  refer  evidence 
.of  criminal  violations  of  their  statutes  to  the  Attorney 
General  (see,  e.g.,  15  U.S.C.  77u) .   And  agency  attorneys 
who  have  conducted  these  investigations  provide  active 
assistance  to  the  Departm.ent  or  the  United  States  Attorneys 
in  prosecutions  resulting  from  such  referrals. 


*/   See  15  U.S.C.  §§  77s,  77x,  77yyy,  78ff,  78u,  79r, 
79z-3,  80a-41.  80a-48,  80b-9,  and  80b-17. 

**/   26  U.S.C.  7602,   The  investigative  nature  of  this 
authority  is  stressed  by  the  long  standing  provision  that 
provides  for  up  to  3  years  in  jail  for  persons  who  "obstruct 
or  impede"  by  corruption  or  threats  of  force  the  work  of 
the  Treasury  investigator. 
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This  investigative  authority  has  long  existed,  and 
has  been  retained  and  expanded  through  subsequent  Congres- 
sional amendments.   Congress  has  recently  recognized  again 
the  need  for  investigative  authority  in  governmient  agencies. 
Creating  the  Energy  Research  and  Development  Agency  and  the 
Nuclear  Regulatory  Commission  in  1974,  Congress  retained 
the  investigative  authority  possessed  by  the  AEC  (42  U.S.C. 
2201(c)),  and  gave  additional  specific  investigative  author- 
ity to  the  NRC  (42  U.S.C.  §5846). 

C.   After  further  reviev;  of  the  state  statutes,  we 
have  identified  another  state,  Washington,  that  has  pre- 
complaint  investigative  authority  for  antitrust  enforcement 
(Rev.  Code  of  VJashington,  Title  19,  Sec.  19.86.110).   We 
also  discovered  that  the  Missouri  statute  has  been  amended 
(Rev.  Stats.  Mo.  Chap.  416,  sec.  416.091). 

Many  of  these  state  laws  are  of  recent  origin.   Three 
states  have  recently  enacted  state  antitrust  laws:   Washington, 
chapter  19.86  --  "Unfair  Business  Practices  --  Consum.er 
Protection,"  enacted  1961,  amended  1970;  the  "New  Jersey 
Antitrust  Act,"  effective  1970;  and  the  Virginia  "Fair  Trade 
Act"  in  1974.   The  New  Jersey  and  Virginia  statutes  have 
provisions  comparable  to  those  in  H.R.  39.   Under  those 
laws  any  person  may  be  subpoenaed,  persons  may  be  deposed 
and  documents  obtained.   And,  in  at  least  one  respect,  both 
the  New  Jersey  and  Virginia  laws  are  broader  than  H.R.  39. 
Any  incipient  violation  of  the  state  antitrust  law  may  be 
investigated  --  not  just  "mergers  ...  or  simalar  trans- 
actions  as  would  be  authorized  by  H.R.  39. 

In  addition,  many  other  states  have  authority  to  investi- 
gate incipient  violations  --  Hawaii,  Illinois,  Missouri,  New 
Jersey,  New  York,  Virginia  and  Washington.   Also  many  other 
states  have  investigative  authority  to  obtain  the  production 
of  documents  and  testimony  from  witnesses:   Arizona, 
Connecticut,  Kansas,  Louisiana,  Maine,  New  Hampshire, 
North  Carolina,  Puerto  Rico,  and  South  Carolina.   Some 
of  these  provisions  relating  to  testimony  are  very  old  -- 
Arizona,  Kansas,  Louisiana,  Maine,  and  North  Carolina  -- 
others  more  recent.   There  has  been  much  litigation  con- 
cerning these  state  statutes.   Decisions  can  be  found  both 
upholding  the  authority  of  the  state  officials  to  employ 
these  useful  tools,  and  also  protecting  the  rights  of  the 
persons  subject  to  subpoena.   One  recent  case  is  particularly 
pertinent  to  claims  that  H.R.  39  would  provide  unique  powers. 
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In  State  ex  rel.  Londerholm  v.  American  Oil  Co. ,  202  K. 
185,  446  P.  2d  754,  Ib'l    (1968)  ,  the  Supreme  Court  of  Kansas 
observed  that  the 

.  .  .  procedure  here  involved  is  an  historically 
well-known  legislative  device  enabling  the 
state's  chief  law  enforcem.ent  officer  to  gather 
information  necessary  for  effective  enforcement 
of  our  antitrust  laws.   The  proceeding  is  not 
adversary  but  is  ex  parte;  it  is  investigative 
and  not  adjudicatory^   OT  course,  facts  uncovered 
through  it  may  lead  to  an  adjudicatory  hearing, 
civil  or  criminal,  the  same  as  information  dis- 
closed by  any  other  method  of  investigation.   That 
which  the  corporate  appellants  are  really  asserting 
is  the  right  to  be  present  during  the  attorney 
general's  investigation.   The  right  to  an  adjudi- 
catory hearing  includes  the  right  to  counsel.   But 
we  know  of  no  constitutional  right  in  anyone  to 
be  present  at  an  investigation  simply  because  his 
conduct  is  the  subject  of  the  inquiry  and  he  may 
be  in  the  future  prosecuted  as  a  result  of  infor- 
mation developed  during  the  investigation.   A 
witness  appearing  in  an  inquisition  could  v;ell  be 
a  former  employee  of  a  corporation  or  he  could  be 
a  person  without  any  business  connection  with  the 
corporation;  in  either  event  we  know  of  no  right 
in  the  corporation  to  be  notified  of  the  proceeding, 
to  appear  thereat  or  to  be  represented  by  counsel. 
It  is  true  vitally  relevant  information  concerning 
violations  of  our  antitrust  laws  m.ay  sometimes  be 
secured  only  through  the  testimony  of  employees  or 
agents  of  those  corporations  suspected  of 
irregularities . 

The  court  then  held  that  "where  an  employee  is  questioned 

about  possible  antitrust  law  violations  by  his  corporate 

employee  the  corporation  has  no  constitutional  right  to 
be  represented  by  counsel." 


II.   Safeguards  in  present  law  and  H.R.  39  effectively 
guarantee  that  investigative  powers  will  not  be 
abused. 

A.   Present  law  (15  U.S.C.  1314(b))  authorizes  any 
CID  recipient  to  petition  a  district  court  to  modify  or 
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set  aside  the  demand,  basing  his  claim  on  "any  constitu- 
tional or  other  legal  right  of  such  person."   15  U.S.C. 
1312(c)  forbids  any  CID  requirement  which  V70uld  be  unreason- 
able if  contained  in  a  grand  jury  subpoena.   H.R.  39  v/ould 
preserve  these  protections;  it  V70uld  also  specifically 
authorize  a  CID  recipient  to  refuse  to  comply  with  its 
demands  "on  grounds  of  privilege,  or  self-incrimination  or 
other  lawful  grounds."  Additionally,  the  Department  has 
proposed  to  amend  15  U.S.C.  1312(c)  to  provide  a  right  of 
objection  to  written  interrogatories  which  impose  "an 
undue  or  oppressive  burden." 

Existing  case  law  establishes  broad  standards  for 
reviewing  CIDs  and  grand  jury  subpoenas.   All  recognized 
objections  to  these  subpoenas  would  be  available  under  H.R. 
39  to  third  parties  as  well  as  to  investigatory  targets, 
and  could  be  raised  in  oppossition  to  a  CID  seeking  oral 
testimony. 

Opponents  of  H.R.  39  frequently  express  concern  that 
precomplaint  investigatory  pov;ers  are  subject  to  abuse. 
But  case  law  shows  that  courts  V7ill  not  permit  use  of  CIDs 
to  conduct  "fishing  expeditions."  An  appropriate  groxmd 
for  objection  to  a  CID  is  that  the  Departm.ent  lacks  juris- 
diction over  the  activities  under  investigation  by  reason 
of  an  antitrust  examption  (see  Texas  Board  of  Public 
Accountancy  v.  United  States,     F.Zd     (5th  Cir.  1975), 
cert.  d(?nT^12/15/75;  Anateur  SoTtball  Assn.  v.  United 
5tates7T67  F.2d  312  (lUth  Cir.  i^/z;;  Chattanooga  Pharma- 
ceutical Assn.  V.  United  States.  358  F.2d  864  (bth  Cir. 
1966) ;  and  the  courts  have  closely  scrutinized  allegations 
that  an  antitrust  investigation  has  been  improperly  moti- 
vated (see  American  Pharmaceutical  Assn.  v.  United  States, 
344  F.  Supp.  9  (E.D.  Mich.  I97I) ;  United  States  v.  United 
States  Gypsum  Co. ,  1974  Trade  Cases,  V75,352  (W.D.  Pa.) ; 
iPetition  of  Cleveland  Trust  Co.,  1972  Trade  Cases,  ^75,352 
(W.D.  Pa.). 

The  limitations  and  protections  embodied  in  the  ACPA 
are  obviously  substantial  ones,  and  the  Division  has  always 
taken  them  very  seriously.   Perhaps  the  best  evidence  that 
there  has  not  been  abuse  is  the  fact  that,  of  nearly  1700 
CIDs  issued  in  the  past  13  years,  there  are  scarcely  more 
than  a  dozen  reported  cases  in  which  a  recipient  has  found 
it  necessary  to  invoke  the  assistance  of  a  federal  court 
to  protect  its  perceived  rights  and  privileges.   Since  all 
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existing  safeguards  are  carried  forward  by  H.R.  39,  there 
is  no  reason  to  expect  any  different  result  if  the  bill  is 
enacted. 

B.  Opponents  of  K.R.  39  have  raised  the  spectre  of 
innocent  parties  being  forced  to  expose  themselves  to  con- 
tempt citations  in  order  to  obtain  appellate  review  of 
court  orders  enforcing  CIDs .   Such  claims  are  based  on  a 
misunderstanding  of  the  ACPA.   15  U.S.C.  1314(d)  expressly 
provides  that  a  final  order  enforcing,  modifying  or  setting 
aside  a  CID  shall  be  appealable  pursuant  to  28  U.S.C.  1291. 
This  section  is  unchanged  by  H.R.  39.   A  petition  to  enforce, 
or  to  modify  or  set  aside  a  CID  is  an  original  proceeding 

in  district  court.   No  other  dispute  is  before  the  court  in 
such  a  proceeding.   The  court's  order  resolving  the  dispute 
thus  presented  is  necessarily  final  and  appealable.   To 
our  knowledge  no  person  subject  to  an  order  enforcing  a 
CID  has  found  it  necessary  to  place  him.self  in  contempt 
as  a  predicate  to  seeking  appellate  reviev?. 

C.  15  U.S.C.  1312(a)  requires  that  all  CIDs  be 
issued  by  the  Attorney  General  or  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust  Division.   The  authority 
is  not  further  delegable.   In  practice  this  means  that  all 
CIDs  are  reviewed  and  approved  personally  by  the  Assistant 
Attorney  General.   This  is  not  the  Division's  practice 
with  respect  to  grand  jury  subpoenas,  v.'hich  are  usually 
approved  only  by  the  section  or  field  office  chief  who 
supervises  the  investigating  attorney.   Thus  the  statutory 
requirement  insures  that  CIDs  receive  closer  scrutiny  and 
more  extensive  review  than  grand  jury  subpoenas.   Indeed, 
even  if  this  were  not  required  by  statute  it  would  probably 
be  the  practice  in  i.ny  event;  the  policy  issues  raised  by 
civil  investigations  are  likely  to  be  more  subtle  and 
complex  than  those  presented  by  the  type  of  hard-core 
offense  which  the  Division  prosecutes  criminally. 

We  believe  that  this  factor  is  highly  relevant  in 
assessing  broad  claims  that  CID  powers  are  likely  to  be 
abused,  and  that  H.R.  39  vrould  confer  an  inquisitorial 
power  on  the  Division  more  sweeping  than  that  possessed 
by  a  grand  jury. 

D.  A  well-established  basis  for  objecting  to  a  CID 
is  a  claim  that  it  seeks  material  irrelevant  to  the  proper 
scope  of  the  investigation.   See  Materials  Handling 
Institute  v.  McLaren,  426  F.2d  90  (3d  Cir.  1970).   Opponents 
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of  H.R.  39  have  alleged,  however,  that  this  affords  a 
hollow  right  to  persons  subject  to  oral  deposition,  since 
they  would  be  afforded  no  basis  to  know  the  scope  of  the 
intended  questioning  or  its  relevance  to  the  investigation. 

In  fact,  a  person  from  whom  oral  testim.ony  is  sought 
will  rarely,  if  ever,  be  in  doubt  about  the  nature  of  the 
inquiry.   We  contemplate  that  a  notice  for  the  taking  of 
a  CID  deposition  V7ill  almost  invariably  be  preceded,  or 
accompanied  by,  a  CID  for  documents.   This  procedure  is 
sound  investigative  practice.   It  enables  the  investigator 
to  prepare  himself  for  the  deposition  and  to  focus  his 
questions.   A  CID  seeking  docioments  serves  a  purpose 
analogous  to  a  bill  of  particulars,  stating  the  nature 
of  the  conduct  under  investigation  and  describing  the 
classes  of  documents  sought  with  sufficient  specificity 
to  permit  their  identification.   Such  CID  requests  will 
serve  the  same  function  in  defining  the  scope  of  investi- 
gation under  H.R.  39  as  they  do  under  present  law. 

In  rare  instances  oral  testimony  unrelated  to  docu- 
mentary evidence  m.ay  be  sought.   Counsel  for  the  prospec- 
tive deponent,  however,  will  surely  insist  upon  adequate 
foreknowledge  of  the  scope  of  inquiry  to  permit  a 
determination  of  relevance  before  agreeing  to  produce 
his  client  for  deposition.   The  antitrust  investigator 
has  strong  incentives  to  satisfy  that  legitimate  need, 
since  failure  of  a  witness  to  cooperate  voluntarily  can 
only  delay  or  im-pede  the  investigation. 

Finally,  of  course,  no  testimony  can  be  compelled 
under  H.R.  39  except  by  order  of  a  Federal  district  court. 
Such  an  order  will  not  issue  unless  the  Department  estab- 
lishes the  propriety  of  the  investigation,  the  reasonable 
scope  of  the  inquiry,  the  relevance  of  the  information 
sought  by  deposition,  and  the  absence  of  any  other  valid 
objection. 


III.   H.R.  39,  and  amendments  proposed  by  the 

Department  of  Justice,  protect  the  rights 

of  recipients  of  CID  dem.ands  for  oral  testimony. 

A.   Several  witnesses  opposing  H.R.  39  have  focused 
on  the  allegedly  inquisitorial  nature  of  provisions  for 
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the  taking  of  oral  testimony.   They  have  analogized  a 
CID  deposition  proceeding  to  a  grand  jury  proceeding,  and 
suggested  that  it  would  lack  the  essential  protections 
afforded  by  the  grand  jury  procedure.   These  allegations 
have  greatly  distorted  the  nature  of  the  precoraplaint 
deposition,  and  ignored  the  careful  safeguards  provided 
in  H.R.  39  and  our  suggested  amendments. 

Under  H.R.  39,  a  person  compelled  to  appear  to  give 
oral  testimony  may  be  accompanied  by  counsel,  ^^7ho  may 
interpose  himself  betv7een  the  questioner  and  his  client 
when  he  believes  the  questioning  threatens  his  client's 
interest.   This  protection  is  not  afforded  a  grand  jury 
VTitness.   Under  K.R.  39,  counsel  nay  object  on  the  record 
when  he  believes  the  deponent  is  entitled  to  refuse  to 
answer  a  question  "on  the  grounds  of  privilege,  self- 
incrimination  or  other  lav7ful  grounds."  He  may  advise 
his  client  to  refuse  answers  to  any  or  all  questions 
propounded.   In  either  event,  the  witness'  silence  must 
be  respected,  unless  the  government  attorney  obtains  a 
district  court  order  compelling  an  answer.   The  proceeding 
to  obtain  such  an  order  would  be  fully  adversary,  and  the 
deponent  would  have  the  right  to  counsel. 

The  deponent  may  also  clarify  or  complete  ansv7ers 
"otheCT-:ise  equivocal  or  incomplete  on  the  record"  at  the 
conclusion  of  the  exemination.   The  Departm.ent  has  proposed 
an  amiendment  to  H.R.  39,  to  permit  the  deponent  to  examine 
his  transcribed  testimony  and  to  request  the  hearing  officer 
to  enter  changes  on  the  transcript,  provided  reasons  for 
such  changes  are  indicated.   Counsel  vjould  obviously  be 
available  to  assist  the  witness  in  examining  and  completing 
the  record. 

The  Department  has  also  proposed  an  am.endment  which 
would  exclude  from  the  examination  all  persons  except  the 
deponent,  his  counsel,  the  hearing  officer  and  the  steno- 
grapher.  This  is  in  large  part  a  protection  for  the 
witness,  enabling  him  to  preserve,  to  the  extent  he  so 
desires,  the  confidentiality  of  his  testimony.   It  obvi- 
ously affords  no  opportunity  for  the  investigator  to 
intimidate  these  witnesses;  the  presence  of  counsel 
protects  against  this. 

The  hearing  officer  is  not  a  Department  official,  but 
a  neutral  party,  with  authority  to  administer  oaths  in  the 
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jurisdiction.   In  most  instances  the  stenographer  V7ill 
also  serve  as  hearing  officer,  as  is  the  practice  in 
depositions  under  the  Federal  Rules  of  Civil  Procedure. 
His  function  is  essentially  a  housekeeping  one,  much  like 
the  "presiding  official"  in  an  FTC  investigational  hearing. 
He  has  no  authority  to  compel  ansv7ers ,  or  to  impose  sanctions 
for  noncooperation.   The  decision  to  answer  particular 
questions,  or  terminate  the  entire  proceeding,  always  lies 
within  the  discretion  of  deponent  and  his  counsel, 

B.  H.R.  39  affords  any  deponent  the  right  to  obtain 
a  copy  of  his  transcribed  testim.ony,  except  that  for  good 
cause  shown  he  may  be  limited  to  inspection  of  the  official 
transcript.   The  burden  of  establishing  good  cause  v/ould 

be  upon  the  Department.   This  is  a  significant  right,  not 
afforded  to  grand  jury  witnesses;  at  least  one  supporter 
of  the  legislation  has  suggested  that  it  may  impede  investi- 
gations by  facilitating  dissemination  among  target  companies 
who  can  thus  orchestrate  a  joint  defense.  (See  Hearings , 
at  p.  151).   This  is  undoubtedly  true,  but  it  is  also  true 
that  any  witness  who  wishes  to  cooperate  with  potential 
defendants  is  always  free  to  do  so. 

The  Department  favors  retaining  the  witness'  right 
to  obtain  a  copy  of  his  testimony.   Our  purpose  in  seeking 
authority  to  com.pel  oral  testimony  from  third  parties  is 
investigative,  not  to  coerce  or  entrap  innocent  parties, 
A  witness  may  alv/ays  choose  not  to  obtain  a  copy,  if  he 
fears  that  he  may  be  forced  to  reveal  it  to  a  target  of 
the  investigation  such  as  an  employer  or. major  customer 
or  supplier, 

C.  Perhaps  implicitly  recognizing  the  adequacy  of 
safeguards  for  witness'  rights,  some  opponents  of  H.R.  39 
advance  the  somewhat  inconsistent  suggestion  that  enact- 
ment may  make  antitrust  enforcement  more  com-plex,  costly 
and  time-consiiming  by  adding  a  preliminary  stage  of 
adversary  proceedings,  litigation  and  appeals  involving 
depositions  and  interrogatories.   The  short  answer  is  that 
such  has  not  been  the  history  of  CID  investigations.   We 
are  confident  it  will  not  be  in  the  future. 

As  noted  earlier,  fewer  than  one  percent  of  the  nearly 
1700  CIDs  issued  by  the  Antitrust  Division  have  required 
adjudication  by  the  courts.   One  reason  is  the  disincentive 
to  litigate  at  the  investigatory  stage  unless  it  is  abso- 
lutely necessary.   One  important  element  of  efficient 
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investigation  is  timeliness;  resort  to  the  courts  to  enforce 
our  demands,  even  when  successful,  inevitably  delays  the 
inquiry  while  the  evidence  becomes  stale,  and  the  activities 
under  investigation  may  lose  their  immediate  importance. 

We  have  every  interest  in  tailoring  our  dem-ands  to 
satisfy  the  legitimate  concerns  of  recipients,  so  that 
com.pliance  will  be  expeditious  and  voluntary.   This  interest 
is  even  stronger  with  respect  to  CIDs  directed  to  third 
parties  under  H.R.  39.   While  target  companies  may  employ 
resistance  to  prevent  disclosure  to  the  Department  of 
illegal  acts,  there  will  be  little  reason  to  suspect  third 
parties  of  being  so  motivated.   In  most  cases,  therefore, 
it  should  be  possible  to  reach  an  accommodation  between 
our  needs  and  the  interests  of  the  CID  recipient,  without 
resort  by  either  side  to  litigation. 

IV.   Adversary  participation  by  target  companies  in 

precomplaint  investigations  would  be  unprecedented, 
unworkable,  and  unnecessary  to  the  protection  of 
legitimate  interests. 

A.   Those  who  oppose  extension  of  CID  authority  to 
include  the  obtaining  of  oral  or  written  testimony  from 
third  parties  urge  that  any  such  authority  should  be  condi- 
tioned on  a  right  of  counsel  for  the  target  to  notice  of 
such  proceedings,  an  opportunity  for  adversary  participation, 
and  access  to  materials  and  transcripts  collected.   The 
Department  of  Justice  is  convinced  that  such  an  am.endment 
to  H.R.  39  would  destroy  the  utility  of  any  deposition 
power  for  the  following  reasons: 

(1)  At  the  preliminary  stages  of  an  investigation 
it  is  impossible  to  know  who  the  targets  are  since  the 
objective  at  this  point  is  to  determine  whether  an 
antitrust  violation  has  occurred  and  if  so,  vjho  has 
committed  the  violation.   Thus,  as  a  practical  matter  it 
would  be  impossible  to  implement  this  recommendation. 

(2)  The  participation  of  representatives  of  the 
target  would  greatly  complicate  and  delay  the  progress  of 
the  investigation.   Assuming  that  the  targets  could  be 
identified,  it  is  not  uncommon  for  an  investigation  to 
involve  a  large  number  of  potential  defendants.   The  presence 
of  attorneys  for  each  target  would  certainly  bog  down  the 
investigation. 
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(3)  The  mere  presence  of  representatives  of  the 
target  would  discourage  third  parties  from  cooperating 
with  antitrust  investigators.   The  target  could  retaliate 
against  such  parties,  who  might  be  employees  of  the  target, 
competitors  or  customers.   An  employee,  customer,  or  supplier 
whose  economic  survival  is  dependent  on  the  target  is  un- 
likely to  be  comfortable  in  giving  adverse  information 
about  the  target  in  its  presence.   Yet  they  are  most  likely 
to  possess  the  needed  information  about  antitrust  violations. 

(4)  The  participation  of  the  target  would  provide  it 
with  specific  detailed  knowledge  of  where  the  investigation 
is  headed.   The  target  could  thus  destroy  crucial  documents 
or  fabricate  a  defense  on  the  basis  of  that  knowledge,  there- 
by thwarting  the  investigation. 

The  proposed  participation  of  the  target  at  the  pre- 
complaint  stage  is  unprecedented  in  American  jurisprudence 
whether  one  looks  to  civil  or  criminal  analogies.   Courts 
have  consistently  held  that  no  such  right  exists  at  the 
investigatory  stage.   See,  e.g.,  Hannah  v.  Larche,  363 
U.S.  420  (1960).   It  would  transform  the  pre- complaint 
investigation  into  a  mini- trial;  the  investigatory  function 
V70uld  be  converted  into  an  adversary  proceeding. 

Except  for  preventing  the  detection  of  antitrust 
violations,  the  target  has  no  substantial  interest  in 
participating  at  this  stage  since  it  will  have  a  full 
opportunity  to  present  a  defense  if  suit  is  filed.   Pre- 
complaint  statem.ents  would  generally  be  inadmissible  in 
subsequent  litigation  as  hearsay.   The  government  would 
be  required  to  prove  its  case  in  court  at  which  time  the 
target  would  have  every  opportunity  to  make  its  defense. 

B.   It  has  been  asserted  by  some  that  under  the  new 
Federal  Rules  of  Evidence,  Rule  802(d)(1),  CID  oral 
deposition  testimony  X'/ould  be  admissible  at  trial  as  proof 
of  the  matters  asserted.   It  is  argued  that  this  rule  is 
unfair  to  the  defendant  because  he  had  no  opportunity  to 
cross-examine  the  V7itness  during  the  oral  deposition. 

Rule  802(d)(1)  would  authorize  the  introduction  of 
CID  oral  deposition  testimony  as  non-hearsay  only  in  two 
limited  circumstances.   First,  when  the  deponent  testifies 
at  trial,  is  subject  to  cross-examination  concerning  his 
CID  statements,  and  those  statements  are  inconsistent  with 
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his  trial  testimony,  then  the  CID  statements  are  admissible 
to  prove  the  truth  of  the  natters  asserted.   No  vinfairness 
is  involved  in  this  case  because  the  defendant  may  cross- 
examine  the  deponent  concerning  his  CID  statements. 

Second,  when  the  deponent  testifies  at  trial  and  is 
subject  to  cross-examination  concerning  his  CID  statements, 
those  statements  are  admissible  as  non-hearsay  if  (1)  con- 
sistent with  his  trial  testimony,  and  (2)  offered  to  rebut 
a  charge  of  recent  fabrication  or  improper  influences  or 
motive.   Again,  there  is  no  unfairness  to  the  defendant 
because  the  admissible  CID  statements  are  subject  to  full 
cross-examination. 

C.   Insistence  on  participation  by  the  target  at  the 
investigative  stage  is  grounded  in  part  on  the  allegation 
that  our  purpose  in  seeking  additional  civil  investigative 
authority  is  to  gather  information  in  cases  V7e  have  already 
decided  to  file.   But  once  we  have  satisfied  ourselves 
that  a  violation  exists  v/hich  merits  prosecution,  the  civil 
discovery  rules  are  fully  adequate  for  that  purpose.   Where 
our  pre-complaint  investigatory  tools  are  inadequate  today, 
as  the  cases  discussed  in  Appendix  A  illustrate,  is  in 
affording  us  sufficient  information  to  make  a  reasoned 
determination  as  to  whether  a  violation  exists  which  should 
be  prosecuted. 

Since  enactment  of  the  ACPA,  only  fifteen  percent  of 
our  CID  investigations  have  resulted  in  the  filing  of  cases. 
From  our  perspective,  one  vital  purpose  of  pre-complaint 
investigation  is  establishment  to  our  satisfaction  that 
a  violation  does  not  exist.   This  permits  redeployment  of 
limited  resources  to  riore  productive  use.   At  present  we 
too  often  face  the  Eobson's  choice  of  closing  promising 
investigations  for  want  of  sufficient  evidence  of  violation, 
or  filing  weak  cases  in  the  expectation  that  such  evidence 
will  be  developed  in  post-complaint  pretrial  discovery. 

The  Division's  ability  to  file  civil  actions  to 
trigger  pretrial  discovery  is  an  unacceptable  alternative 
to  adequate  pre-complaint  investigatory  tools.   To  file 
suit  solely  to  trigger  discovery  rights  would  be  an  abuse 
of  the  judicial  process.   "The  compulsory  processes  of  the 
judicial  system  should  not  be  made  available  for  other  than 
judicial  purposes.  ...   [A  plaintiff]  cannot  pretend  to 
bring  charges  in  order  to  discover  whether  actual  charges 
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should  be  brought."  Judicial  Conference  of  the  United 
States,  Procedure  in  Anti-trust  and  Other  Protracted  Cases, 
13  F.R.D.  62,  67  (1951).   Moreover,  the  decision  to  sue 
commits  Division  resources  to  expensive  litigation,  and 
burdens  overcrov7ded  court  dockets  with  cases  likely  to  be 
complex  and  time-consuming.   And  the  mere  announcement  of 
such  a  suit  commands  extensive  public  attention,  which  may 
adversely  affect  named  defendants,  no  matter  what  the 
outcome  of  the  litigation. 

We  believe  that  providing  the  Division  with  necessary 
tools  for  effective  pre-complaint  investigation  will  sub- 
stantially benefit  both  the  business  community,  by  reducing 
the  risk  of  unwarranted  prosecutions,  as  V7ell  as  the  public 
interest,  by  increasing  prosecutions  of  major  violations. 
It  is  clear  that  interjection  of  the  target  into  an  adversary 
role  at  the  investigative  stage  would  defeat  both  objectives. 

V.    Use  of  CID  authority  to  support  participation  in 
regulatory  proceedings  V70uld  advance  the  public 
interest  in  a  competitive  economy. 

A.  H.R.  39  would  authorize  the  Antitrust  Division  to 
use  its  CID  investigative  pox^7ers  to  gather  inform.ation 
relevant  to  our  participation  in  pending  administrative 

or  regulatory  agency  proceedings.   This  authority  is  sought 
in  recognition  of  the  Division's  expanding  role  as  an 
advocate  of  procom.petitive  policies  in  proceedings  before 
the  agencies. 

The  economic  importance  of  this  activity  is 
substantial;  approximately  207o  of  the  GNP  is  currently 
subject  to  regulation.   The  Federal  Trade  Commission  has 
recognized  the  importance  of  this  activity,  and  recently 
commenced  its  ovm  program  of  participation  on  competitive 
issues  before  administrative  and  regulatory  bodies. 
Obviously  the  Commission's  investigative  powers,  similar 
to  those  we  seek  in  H.Pv.  39,  are  available  to  it  in  this 
effort. 

B.  Some  have  objected  to  this  authority  because  it 
would  give  the  Department  broader  discovery  powers  than 
may  be  available  to  other  parties  in  a  proceeding.   But 
the  Department  does  not  participate  on  the  same  footing 

as  other  parties,  who  are  asserting  their  private  interests 
in  obtaining  a  benefit  or  protection  from  the  regulators. 
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Our  interest  is  as  an  advocate,  often  the  only  one,  of 
the  public  interest  in  maximizing  competition  in  the 
determination  of  regulatory  policy.   Where  our  arguments 
are  unpersuasive  for  v/ant  of  adequate  supporting  data 
available  only  in  the  files  of  private  parties  v?ithout 
incentive  or  duty  to  produce  it,  it  is  the  public  interest 
which  suffers. 

It  is  also  argued  that  use  by  the  Division  of  CID 
powers  would  nullify  the  host  agency's  ability  to  control 
discovery  proceedings  under  its  ovm  rules.   We  believe 
this  exaggerates  the  situation.   It  should  be  emphasized 
that  all  inform.ation  so  gathered  to  assist  our  participation 
would  be  subject  to  examination  by  other  parties  and  the 
agency  to  the  same  extent  as  other  information  sought  to 
be  entered  in  the  record  of  the  proceeding.   Moreover,  we 
anticipate  that  we  would  most  often  make  use  of  CID 
information  in  rulem.aking  proceedings,  of  industry-wide 
consequence,  vzhere  agency  procedures  are  usually  informal, 
and  no  discovery  is  provided  for  by  agency  statutes  or 
rules. 

It  is  true  that  under  H.R.  39  the  scope  and  propriety 
of  a  CID  investigation  would  be  subject  to  determination 
by  a  federal  judge,  rather  than  an  administrative  law  judge. 
We  would  not  agree,  hovjever,  with  the  argument  that  federal 
judges  are  less  qualified  than  the  AL J ' s  to  evaluate 
relevance  and  other  issues  in  the  context  of  the  regulated 
industry  involved.   On  the  contrary,  we  vjould  expect 
federal  judges,  especially  those  sitting  in  districts 
where  major  corporations  m.aintain  their  principal  places 
of  business,  and  where  discovery  contests  are  most  often 
decided,  to  be  fully  competent  to  assess  the  merits  of 
highly  sophisticated  commercial  issues.   And  this  procedure 
has  its  parallel  in  Federal  civil  practice  today:   district 
courts  where  discovery  is  sought  may  be  called  upon  to  rule 
on  objections  in  cases  being  litigated  under  the  control 
of  courts  in  other  districts. 

Finally,  it  is  suggested  that  existing  inadequacies 
in  agency  discovery  rules  should  be  addressed  directly, 
through  legislation  to  amend  those  rules.   We  agree,  and 
would  view  with  favor  such  an  effort.   As  a  practical 
matter,  however,  such  piecem.eal  reform  is  a  long-term 
project  at  best.   Perm.itting  the  Division  to  supplement 
agency  discovery  rules  v^here  necessary  promises  more 
immediate  benefits  to  the  public  interest  in  promoting 
competition  in  regulated  industries. 


A«SIS,TAKT  ATTORNEY  CLHCHAI. 
ANTITRUST  DIVISION 
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department  of  3Iusitcc 

JUasfjirfllon,  p.CH.     20530 
December  24,    1975 


Honorable  Peter  W.  Rodino,  Jr. 
Chairman,  Subcommittee  on  Monopolies 

and  Commercial  Law 
Committee  on  the  Judiciary 
House  of  Representatives 
Washington,  D.  C.   20515 

Dear  Chairman  Rodino: 

I  am  writing  to  you  and  your  colleagues  on  the 
Subcommittee  on  Monopolies  and  Commercial  Law  of  the 
Committee  on  the  Judiciary  both  to  thank  you  for  con- 
tinued support  over  the  past  year  for  strong  antitrust 
enforcement,  and  to  reiterate  the  imiportance  of  prom.pt 
and  favorable  action  on  E.R.  39,  which  would  amend  the 
Antitrust  Civil  Process  Act  of  1962.  " 

In  the  past  year,  many  steps  have  been  taken  to^ 
advance  the  cause  of  vigorous  enforcem.ent  of  the  anti- 
trust laws.   Enactm.ent  of  the  Antitrust  Procedures  and 
Penalties  Act  of  1974,  by  increasing  the  penalties  for 
violations  of  the  Sherman  Att,  strengthened  the  pro- 
hibitions contained  in  that  cornerstone  of  antitrust 
policy.   Repeal  of  federal  fair  trade  enabling  legis- 
lation, long  favored  by  antitrust  enforcemient  agencies, 
should  advance  the  public  welfare  almost  immediately. 
Significant  budget  increases  for  antitrust  enforcem.ent 
agencies  have  already  been  em.ployed  in  nev/ly  diversified 
and  intensified  antitrust  enforcement  programs. 

These  developments  were  fully  supported  by  the 
Committee  on  the  Judiciary,  and  particularly  the  Sub- 
committee on  Monopolies  and  Commercial  Law,  which  have 
traditionally  been  strong  supporters  of  vigorous  and 
equitable  antitrust  enforcem.ent.-  It  is  therefore 
appropriate  that  an  appeal  be  directed  to  the  Subcommittee 
once  again  for  enactm.ent  of  legislation  vital  to  cur 
antitrust  enforcement  efforts. 

Pending  before  the  Subcommittee  is  an  Adm.inistration 
sponsored  measure,  H.R.  39,  which  would  amend  the  Antitrust 
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Civil  Process  Act  of  1962,   Enactment  of  this  legislation 
is  vital  to  close  a  gap  presently  existing  in  our  enforce- 
ment authority  and  to  assure  that  the  increased  funds 
appropriated  to  the  antitrust  enforcement  effort  will  be 
utilized  in  the  most  efficient  and  effective  manner. 

VThile  the  Department  of  Justice  has  ample  authority 
to  investigate  criminal  violations  of  the  antitrust  laws, 
our  ability  to  investigate  civil  violations  is  severely 
constrained  by  restrictions  contained  in  the  1962  Act. 
H.R.  39  would  accord  the  Department  of  Justice  essen- 
tially the  same  investigatory  povrers  long  possessed  by 
the  Federal  Trade  Coirimission.   VJithout  the  necessary 
investigative  tools,  there  is  little  hope  that  increased 
appropriations,  standing  alone,  can  accomplish  all  that 
supporters  of  antitrust  enforcement  believe  is  necessary 
in  today's  growing  and  com.plex  economy. 

H.R.  39,  with  its  origins  in  the  93d  Congress,  is 
a  carefully  drafted  proposal  that  is  responsive  to  both 
the  investigatory  needs  of  the  Antitrust  Division  and 
the  legitimate  concerns  of  those  under  investigation. 
Enactment  of  the  bill  would  m.ark  another  step  in  the  care- 
ful and  logical  evolution  of  an  effective  antitrust  enforce- 
ment policy. 

Until  1962,  the  Division's  authority  to  conduct 
meaningful  civil  investigations  was  severely  limited. 
If  the  Departm.ent  had  reason  to  believe  that  the  antitrust 
laws  V7ere  being  violated  and  that  a  criminal  prosecution 
would  be  warranted,  it  could  seek  to  develop  that  case 
through  grand  jury  subpoena.   If,  however,  the  Division 
believed  that  a  civil  suit  would  be  more  appropriate,  its 
investigatory  powers  were  inadequate.   It  could  seek  the 
cooperation  of  the  parties,  ask  the  Federal  Trade  Commission 
to  conduct  an  investigation  pursuant  to  its  statutory  powers, 
or  attempt  to  utilize  the  grand  jury.   The  first  trtijo  options 
were  clearly  deficient  because  the  parties  usually  had  no 
incentive  to  cooperate  and  the  FTC  often  had  no  background 
concerning  the  matter  being  investigated.   The  third  option 
was  of  uncertain  propriety  because  the  Supreme  Court 
indicated  reservations  about  the  legality  of  using  the 
grand  jury  when  only  a  civil  case  was  contemplated  and 
because  the  use  of  a  grand  jury  could  subject  persons  to 
pressures  and  stigma  unwarranted  by  the  circumstances  of 
the  particular  case. 
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Upon  the  recommendation  of  two  Presidents  and  the 
Attorney  General's  national  Committee  To  Study  the 
Antitrust  Laws,  the  Antitrust  Civil  Process  Act  of  1962 
was  enacted  to  broaden  the  Department's  authority  in  civil 
investigations.   This  Act  authorized  the  issuance  of  a 
civil  investigative  demand  (CID)  by  the  Assistant  Attorney 
General  to  a  person  suspected  of  violating  the  antitrust 
laws,  requiring  that  person  to  turn  over  to  the  Department 
"any  documentary  material  relevant  to  a  civil  antitrust 
investigation."  Provisions  in  the  Act  permitted  a  person 
to  challenge  judicially  a  CID  and  to  secure  the  return  of 
the  material  upon  the  completion  of  an  investigation. 

While  the  1962  Act  was  a  marked  improvement  over 
prior  practice,  our  experience  during  the  last  thirteen 
years  has  convinced  us  that  the  Act  does  not  go  far  enough 
to  permit  development  of  relevant  and  necessary  information 
prior  to  the  filing  of  a  civil  complaint.   The  1962  Act 
was  deficient  in  tv7o  very  im.portant  respects.   First,  CIDs 
could  only  be  issued  to  persons  suspected  of  violating  the 
antitrust  laws.   The  Antitrust  Civil  Process  Act  did  not 
reach  third  parties,  such  as  customers,  suppliers  or 
competitors,  who  often  have  relevant  and  very  im.portant 
information  about  an  antitrust  violation.   Second,  the 
Departm.ent  could  request  only  documentary  material  pursuant 
to  its  CID  authority.   No  provision  was  m^ade  for  the  sub- 
mission of  interrogatories  or  the  taking  of  depositions 
despite  the  fact  that  these  m.ethods  are  very  often  less 
burdensom.e  to  the  businessman  and  more  helpful  to  the 
antitrust  investigator. 

The  enactment  of  H.R.  39  would  correct  these  defi- 
ciencies by  authorizing  the  issuance  of  CIDs  to  any  person 
who  "may  have  knowledge  of  any  fact  or  facts,  relevant  to 
a  civil  antitrust  investigation,"  (or,  as  recomm.ended  by 
the  Department,  "may  have  any  information  .  .  .").   The 
CID  may  be  in  the  form  of  a  dem.and  for  (1)  production  of 
documents,  (2)  answers  to  v/ritten  interrogatories,  or 
(3)  the  giving  of  oral  testimony. 

Not\>7ithstanding  the  fact  that  the  bill  authorizes  no 
procedures  that  are  not  commonly  em.ployed  by  numerous 
federal  agencies,  careful  safeguards  have  been  incorporated 
in  H.R.  39  to  protect  against  even  the  appearance  of  govern- 
mental overreaching.   Grounds  for  challenging  requests, 
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interrogatories,  or  questions  are  carefully  envunerated. 
Procedural  safeguards,  including  the  right  of  a  person  to 
the  assistance  of  counsel  during  the  taking  of  depositions, 
are  provided.   Furthermore,  the  powers  of  Department 
attorneys  are  carefully  circumscribed:   in  the  event  a 
dispute  arises  regarding  the  propriety  of  any  demand  or 
request,  the  govemm.ent  m.ust  petition  a  court  in  order  to 
secure  enforcement  of  the  demand  or  request.   These  pro- 
tections assure  that  the  legitimate  interests  of  persons 
under  investigation  or  third  parties  with  important  infor- 
mation will  not  be  com.promised. 

In  addition  to  these  primary  objectives  of  K.R.  39, 
enactm.ent  of  the  bill  would  accomplish  two  additional 
objectives.   First,  the  Antitrust  Civil  Process  Act  V70uld 
be  clarified  to  make  it  clear  that  a  CID  m.ay  be  issued  to 
investigate  a  contemplated  but  not  yet  consummated  merger 
or  acquisition.   One  circuit  court  of  appeals  has  held 
that  the  1962  Act  does  not  cover  such  activity,  and  persons 
testifying  before  the  Subcommittee  in.  Kay  and  July  were 
virtually  unanimous  in  supporting  this  clarification. 
Second,  H.R.  39  would  authorize  the  use  of  materials 
obtained  pursuant  to  CID  authority  in  the  Department's 
activities  before  federal  administrative  agencies.   This 
authority  is  important  to  assure  that  principles  of 
competition  are  adequately  presented  to  and  considered 
by  federal  regulatory  agencies  v7hose  activities  have  a 
significant  impact  upon  our  nation's  economy. 

I  have  stated  several  times  in  the  past  that  enactment 
of  amendm.ents  to  the  Antitrust  Civil  Process  Act  is  the 
Antitrust  Division's  paramount  legislative  priority.   That 
remains  true  today.   Enactm.ent  of  H.R.  39  would  permit  the 
Antitrust  Division  to  make  a  more  informed  judgment  on 
whether  or  not  to  institute  a  civil  antitrust  suit  or 
appear  in  a  federal  regulatory  agency  proceeding.   This 
additional  investigatory  ability  would  decrease  the  likeli- 
hood that  antitrust  violations  will  go  undetected  and  will 
also  help  assure  that  the  Antitrust  Division  does  not  bring 
civil  actions  based  on  incomplete  factual  information. 
Such  a  development  would  not  only  benefit  the  Antitrust 
Division  by  conserving  its  resources  but  would  also  benefit 
potential  defendants  who  v7ould  be  spared  the  expense  and 
uncertainty  of  protracted  litigation. 
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The  President  has  endorsed  the  speedy  passage  of 
this  legislation  tv7ice,  once  in  his  Economic  Message 
and  again  in  the  State  of  the  Union  Address.   He  and 
the  Congress  are  apparently  agreed  in  principle  that  the 
most  efficient  utilization  of  our  nation's  resources  and 
the  maximization  of  consumer  welfare  will  occur  through 
increased  reliance  upon  a  free  narket  economy.   Vigorous 
antitrust  enforcement  is  fundamental  to  this  goal,  and 
enactment  of  H.R.  39  is  necessary  to  truly  effective 
enforcement  efforts  by  the  Antitrust  Division. 

I  therefore  strongly  urge  that  you  support  prom.pt 
and  favorable  consideration  of  K.R.  39  by  the  Subcomjnittee 
on  Monopolies  and  Commercial  Lav?,  the  Comm-ittee  on  the 
Judiciary,  and  the  House  of  Representatives. 

My  staff  and  I  stand  ready  to  assist  you  in  whatever 
ways  you  may  find  helpful. 

Sincerely  yours , 


^iU'j^t^U^ 


THOMAS  E.  KAUPER 

Assistant  Attorney  ''General 

Antitrust  Division 
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Assistant  attorncv  ecNcnAL 

ANTITRUST  DIVISION 


^cpmrtineni  of  Sfusttce 

J^asljtngtoit,  ^.(H.  20530 
November  19,  1975 

Honorable  Peter  W.  Rodino,  Jr. 
Chairman,  Committee  on  the  Judiciary 
House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

Durln!^  hearinr:s  held  by  the  Subcooraittee  on  Monopolies 
end  Cor^ercial  Law  of  the  Coriaittee  on  the  Judiciary  on 
H.K.  39,  a  bill  to  amend  the  Antitrust  Civil  Process  Act, 
several  vitnessas  expressed  concern  that  certain  provisions 
of  the  bill  posed  danpers  to  the  civil  liberties  of  busi- 
nesses and  businessmen. 

In  response  to  your  request  that  the  Departnent  of 
Justice  work  to  resolve  questions  raised  about  B.R.  39, 
ve  have  carefully  reviewed  the  hearings  and  have  concluded 
that  the  danfzers  feared  by  witnesses  before  the  Subcoitjmittee 
are  generally  not  well-founded. 

Many  of  the  objections  raised  center  on  those  provl- 
0ions  of  H.R.  39  that  would  authorize  the  taking  of 
depositions.  Since  the  Departnent  is  authorised  under  the 
Antitrust  Civil  Process  Act  to  secure  docisnentary  material, 
the  objections  to  the  deposition  authority  must  be  based 
upon  considerations  unique  to  that  form  of  legal  corcnmicatlon 
rather  than  upon  a  general  objection  to  providing  any  Infor- 
mation at  all. 

The  taking  of  depositions  nay,  in  a  particular  case, 
provide  a  cuire  direct  and  less  burdensone  Tnethod  of  legal 
coBaaunication  than  requests  for  docuaents.   Since  the 
objective  of  the  Departaicnt  of  Justice  is  to  file  civil 
complaints  only  where  it  has  concluded  that  an  antltrtist 
violation  has  occurred,  it  is  in  the  best  interests  of  both 
the  govemTT.ent  and  private  parties  that  the  Departcent  have 
the  tools  to  make  that  assessiz^ent  on  the  basis  of  sufficient 
infonoaticn. 

Concerns  expressed  about  granting  the  Departtacnt  the 
Authority  to  take  depositions  at  the  precoRpLaint  stage  are 
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apparently  based  vtpon  a  fear  that  persons  being  deposed  vrlll 
somehow  be  subjected  to  unreasonable  pressures  by  Department 
attorneys.  Rccoj-^ilzin^  and  anticipatinj;  these  concerns,  the 
Department  has  consistently  supported  incorporation  of 
procedural  safep-t'.arda  that  assure  protection  apainst  over- 
reachln,",  vhile  at  the  sar.e  ttf.ie  preserve  the  effectiveness 
of  the  preconplaint  investisatory  process. 

?lany  of  these  safeguards  have  already  been  Incorporated 
In  K.E.  39.  Certainly  the  greatest  protection  is  the  rirtht 
of  the  person  bein^  deponed  to  be  accor-T»anicd  by  counsel  v/ho 
Ciay  advice  his  client  to  "refuse  to  answer  on  ^rounds  of 
privilft^s,  or  self-incrimination  or  other  lax/ftil  f rounds.'* 
The  person  examined  may  clarify  or  corrilete  nnsxvers  "othp.rwlse 
equivocal  or  incc:jt)letQ  on  the  record."  Additionally,  the 
Department  of  Juatica  has  strpported  the  provisions  in  ]'.?». 
39,  and  urp.ed  the  addition  of  a  sir.ilar  provision  in  Title 
II  of  o.  liUU,   that  entitles  a  person  to  secure  a  copy  of 
his  testinony  csccnt  in  rare  instances.   If  disaprecr.ents 
arise  rcfrarding  the  propriety  of  any  particular  inquiry, 
the  burden  is  upon  the  antitrust  investij?ator  to  petition 
a  United  ftates  District  Court  for  an  order  requiring  the 
person  to  answer  the  question. 

The  taking  of  depositions  is  a  coCTaon  occurrence  in 
our  judicial  systeta,  and,  vaen  corabined  with  the  protections 
presently  found  in  U.R.  39,  it  is  difficult  to  understand 
these  objections. 

Sorae  persons  have  criticized  K.R.  39  because  it  does 
not  authorize  the  presence  of  the  tart»et  of  an  inve8tip;atitm 
durin.'^:  the  taking  of  oral  testiraony  of  a  third  party. .  The 
Departr.ent  of  Justice  strongly  believes  that  any  amendment 
to  H.R.  39  that  would  provide  for  the  presence  of  the  tar-et 
or  his  representatives  in  those  circunstances  vould  effectively 
destroy  the  utility  of  the  deposition  authority  for  two  reasons. 

First,  au  a  practical  natter,  it  la  generally  Icposslbla 
to  Identify  the  tartlets  of  a  particular  Investlration  'jntll 
substantial  aaterial  and  infomatlon  have  been  obtained. 
Most  of  our  antitrust  Investigations  are  initiated  in  response 
to  complaints  referred  to  the  Department  by  custoners,  sun- 
pliers,  or  employees.  Rcnulring  the  representatives  of  the 
target  to  be  present  at  a  stage  of  the  Invcstifxation  that  is 
directed  largely  at  deterraining  who  the  targets  of  the  investl- 
(Ation  should  be  is  «  contradiction  in  terms. 
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Secorid,  and  i3ore  fundanentally,  the  presence  of  counccl 
for  the  tarp-et  at  precoir.plaint  deposition  henrinrs  x;ould  turn 
the  investir.atory  process  into  an  adversary  hearin/^  vrithout 
precedent  in  Ar.ericnn  jurisprudence.   If  there  ia  an  appro- 
j>riatc  analogy,  it  vould  l:e  to  the  rrand  jury  investiration 
vhcre  it  ia  clearly  end  fircily  established  that  counnel  for 
the  person  under  suspicion  has  no  rifht  to  be  present  during 
cxaiiinaticn  of  his  client,  let  clone  t?iird  parties.   Or.e  of 
the  irost  cor.pellip.;:  justifications  for  this  secrecy  is  the 
concern  that,  absent  assurances  of  confidentiality,  witnesses 
i;;ay  be  reluctant  to  testify  fully  and  coLTJictely;  this  concern 
applies  equally  veil  to  th.e  civil  antitrust  investiration 
tc'ccusc  supplier.';  and  custorers  nay  othcrvriso  be  subject  to 
retaliation  by  the   tarc.et  for  th.eir  coo')eration  vith 
authorities.  'The  ability  of  putative  defendants  to  inti'-i- 
datc  prospective  T-itnesses  or  to  fon  ulate  a  cordon  defense 
stratc:,y  tailored  to  evidence  obtained  by  the   '-ovcrr.-.xcnt  also 
veirho  heavily  a- ainst  tumin."  the  invest!'" atlon  into  an 
adversary  procceeinr:.   Secrecy  in  tais  settir.r  is  acceptable 
bec3u::c  of  the  ri  .at  of  a  defendant,  in  suhsecucnt  civil  or 
crir^inal  proceadinrts ,  to  cross-exanine  fully  all  vitnesses  and 
to  objtct  to  the  introduction  of  cvid.rnce  on  appropriate 
prounds  of  lav;  or  privilege   It  rust  be  rc-.r.rbcred  that  tha 
inquiry  by  tha  "..''er'=rt::.enc  at  this  sta^c  is  si^-ply  to  detcrrdne 
vhether  suit  sh.ould  he  brou-'ht.   In  the  event  a  con^laint  is 
filed,  thsn,  and  only  then,  '..'ill  the  liatter  proceed  throuf:h 
the  litiration  process,  durinr  v;htch  tir.e  the  tarr;et  vill 
have  the  opportunity  of  every  defendant  to  be  present  and 
participate  at  all  appropriate  stages. 

Other  objections  that  have   been  raised  rerardinr.  H.R.  39 
apply  ••■.ore  f^oncrally  to  all  attempts  to  secure  inforr'ation, 
whether  oy   requests  for  docu:-.entary  nacerial,  interro.>Ttorie3, 
or  depositions.  Ore   concern,  ^."ich  vhich  the  :"!epart-ent  of 
Justice  ft;  roes,  is  that  certain  lancuatro  in  ':'..':■..    39  is 
unnecessarily  broad  and  could  be  used  to  enrai^c  in  "fishing 
expeditions.' 

As  presently  vrritten,  ii.H.  39  vould  aucnorize  the  issuance 
of  a   Civil  Investigative  Oe-and  to  investigate,  inter  alia, 
"any  activity  vhich  u&y   lead  to  any  antitrust  violation.  ' 
The  broa«ith  of  this  authority  could  render  -.eaninrless  a 
person's  ri^ht  to  object  to  a  CID  en  grounds  of  relevance. 
The  Department  of  Justice  has  taken  a  position  in  both  the 
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Senate  and  the  iioiise  of  ?etNrcaentativG8  in  sintiort  of  narrcvp.r 
authorii^atlon.   rcccion  201  of  S.  1234  vould  restrict  the  use 
of  CIDs,  Inter  nlia,  to  tnvcfitirntion  of  "r.ctlvitica  preparatory 
to  r.  uerp&T,    acquisition,  joint  venture,  or  sinllar  transnctlori, 
whlcli  ray  leaa  to  r.ny  antitrust  viol<ition.  '  This  lanf.ua^c  is 
desirned  to  clarify  the  ';  cpartcent'fl  authority  to  invstirate 
inclr-ient  antitrust  violations,  ^/l^ich  is  csyocially  l:,;porC<int 
vith'  re".ard  to  possible  violations  of  Section  7  of  the  Clnyton 
Act.  '-'.    12o4  ^.'oulu  alao  require  each  CID  to  state  tho  nature 
of  the  investi-^atlon  and  the  relevr.nt  statutory  provisions; 
this  rftouircric-nt  would  provide  sufficient  notice  to  the 
recipient  of  a  CID,  and  the  Departucnc  of  Justice  supports 
this  provision. 

fore  quc3tlcns  have  been  raised  re?ardir^  the  possible 
use  of  ClDs  to  obtain  infcn-.ation  for  use  in  i'edcral  acu dnis- 
trative  or  arency  proceedings  and  the  uisdon-:  of  aceordin.?: 
the  I  eDartricnt  any  broader  discovery  rovers  in  arency  pro- 
cecdinf'.s  then  are  available  to  other  parties.   Vhc  Dtpartrcnt 
of  J-aattca  fir.-ly  supports  broadcnin;-.  its  authority  to  c!;tain 
lnfor:';ntiort  for  use  in  tiiesc  arency  vrocecdinrs.   i'..?v,^  39,  as 
presently  v/ritten,  supports  this  T)osition  althourh  v?e  have 
proposed  ninor  ancndrients  that  vould  elir.inatc  any  anbi',-uity 
on  th.is  point.   (oce  r^arin-s  on  V.S..    39  roforo  the  ^.ubcoro'-ittec 
on  ronopolico  and  Corrrercial  Law  of  the  Cc!-:!  ittee  on  the 
Judiciairy,  i.ousc  of  Representatives,  ?4th  Conr;.,  1st  Hess. 
55,  5G.  65  (1975)). 

The  Departn:ent  expends  a  substantial  portion  of  its 
resources  to  intorvfene  in  adrslnistrative  or  ref^uiatory 
proceedings  havinr,  potentially  si^ificant  anticor.petitivc 
effects.   See  hoarinr.s,  nuiira,  at  lo5-214.   In.lectinf, 
antitrust  consiuerations'  into  re^ulator^/  proceedinr.a  is 
ccononically  ir.portant  because  appro:-:iTPately  20  percent  of 
the  C;;P  is  currently  subject  to  federal  re^'ulation.   Federal 
agencies  r.enerally  lack  the  antitrust  orieutaticn  needed  to 
achieve  their  refrulatory  '^oals  in  the  least  anticor.petitive 
isanner.  Ibc  ccox^oHiic  i-r-ortance  of  the  Departr.cnt' 3  rise  of 
CIDs  in  connection  vith  intervention  in  federal  re^.ulatory 
proceedinrs  Is  thus  clear. 

Antitrust  lava  reflect  the  stror."  national  cotiiidtnent 
to  nakin?.  free  and  imfettered  cor.pctition  the  rcnaral  rule 
of  trade.  They  reflect  tha  conclunion  that  co.  .notltion 
best  servos  the  public  Interest.   Because  its  intei*vantion 
In  rer.ulatory  proceedings  i»  de8ir,ncd  to  advance  this  broad 
public  interest,  as  opposed  to  any  private  or  special  interest, 
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we  believe  that  utilization  of  the  tnve3tip:atory  authority 
of  tho   Dcpartcaent  in  Qy^proprlatQ  rcrulfttory  procoodln^'S  is 
desirablft  and  clearly  in  tho  public  intoroet.  It  should 
be  esphaslsetl  that  infomation  obtslr.cd  throu.?h  our  Invcatl- 
natory  authority  nnd  subsoqunntly  vised  to  casist  the  Depart- 
ment'n  participatioa  In  rcrulctory  proccedincrs  x^ould  be 
subject  to  exsnitiation  by  other  parties  to  the  3ar>e  extent 
as  otlicr  inforrration  Bought  to  be  entered  in  the  record  of 
the  proceeding. 

H.R.  39  would  authorize  the  issunnco  of  CTDs  to  t^crsouB 
who  nay  have  knovlGdce  of  any  fscts  relevant  to  a  civil 
antitrust  investi''P.tion,  vrithout  rorrard  to  vhetber  that 
party  is  a  tar^ret  of  the  investiration.  Concern  has  been 
expressed  that  third  parties  ray  be  forced  to  5.ncur  subRtantlel 
Icral  exrenses  imd   be  sti?!,--3ti2ed  by  receivirif.  CiDa.   The 
Departr-cut  of  Justice  does  not  regard  these  tears  as  vsll- 
foimded.  Svtpplicrs,  custon;ers,  end  coripetitors  are  frenucntly 
In  a  unique  poaiticn  to  lOiO'^  inforr-:atlon  relev<mt  to  an 
cntitruat  investt-ation  but  Liay  be  iir^ibited  iron  cooperating 
because  of  fears  ox  retaliation.  CID  authority  is  necessary 
to  obtain  this  infoi-nation,  and  the  Hcpartricnt  has  supported 
aiaendr.enta  to  H.R,  39  that  would  clarify  tne  rir.ht  of  a 
person  to  object  to  a  CID  on  /'xomids  that  it  irpoaed  "an 
undue  or  cr>pres8ive  burden'"  or  would  be  held  to  bo  unreasonable 
if  contained  in  a  subpoena  duces  tecur..   See  Hearings,  supra, 
at  6&.  Speculative  feara  of  stC^r.atisation  cannot  supersede 
the  responsibility  of  citizens  to  cooperate  with  law  enforce- 
xaent  authoritioa. 

There  la  the  Intination  in  so3«  of  the  testimony  that 
opposition  to  11.  Z.  39  stcTg  not  so  riuch  froa  serious  concerns 
ebout  the  carits  of  tha  bill  but  rather  froa  a  jrenerallzed 
interest  in  confinin^t  or  restricting  meanino-ful  antitrust 
enforcenent  by  oprosin.5  enactment  of  codifications  of  our 
investiirative  authority.  To  be  sure,  broad  discretionary 
powers  should  not  be  conferred  unnecessarily  upon  law  enfcrce- 
ment  authorities,  but  history  shows  that  antitrust  enforcecenc 
agencies  have  not  abused  their  investiratlvc  powers.  Tlie 
nc  currently  has  iuvestifatory  powers  sinilar  to  those 
proposed  in  i{.?..  39,  and  several  state  attorneys  general 
possess  Invcstisrative  povers  cocsparable  to  or  p,reater  than 
the  proposed  authority  of  tha  'Jepartnent.  .«o  evidence  has 
been  presented  to  indicate  that  either  federal  or  state 
authorities  have  abused  existing  investigative  authority. 
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Persons  trho  would  oppose  fair  but  vigorous  enforcement 
of  the  antitrust  Isvfj  face  stroBc;  obstacleB  et  this  etape 
of  our  I'atlon'g  devT»io!3r\<»nt.     Totlay  thero  la  unprecedented. 
cc>.33itt^nc  to  the  cntitrust  laus  both  in  tha  Er.er.utive 
Branch  and  V';ithin  tho  Convrress.     The  Treelcsnt  has  strongly 
supported  viporoiis  iintitnist  cni-orcetaent  b«cau6<i  it  is  in 
the  boat  intsrcst  of  oiir  cconorTy  and  the  l'?ition's  conguner*. 
As  ha  noted  In  Chicjuro  recently,   "Cor;petltton,  when  fread 
o£  Covernt:."nt  rep.ulcciori  and  supported  by  iinti- trust  iava, 
ia  the  drivin;;  jrcrce  of  our  economy."     T.-.us  the  A*5ninifltration, 
has  cndorsG'.i  t;x->andGci  CI!)  potyers,   as  veil  £S  other  ••antitrust 
It'.fsislation  before  yoiur  Corrrittee.     l;«   Btate<i  our  views  on 
H.R.   o532  in  :-,y  iet'tar  of  Ssptenber  25,   1975.     These  legis- 
lative? pro^cnais  vould  preatly  strenp^chon  antitrunt  enforce- 
ttsnt  capabillules,   anu  vre  woulci  ur»^e  year  eapport  for  their 
cs.vly  coiiaic-erGtion  "by  the  House  of  Rcprp-ser.tativcss. 


Siacersly  yours. 


TjIOHAS  E.    KAUPEJl 

Assistant  Atton^.ey  General 

/mtitnsat  Division 
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Scpartntriit  d  2\iisiics 
February   18,    1976 


The  Honorable  Philip  A.  Hart 

Chairman 

Subcommittee  on  Antitrust  and  Monopoly 

Senate  Judiciary  Committee 

Washington,  D.C.   20510 

Dear  Senator  Hart: 

This  letter  is  in  response  to  a  request  earlier  today 
from  a  member  of  the  Subcommittee  staff  that  the  Department 
of  Justice  examine  and  comment  upon  proposed  amendments 
(num.bered  1,  3,  4,  5  and  7)  to  Title  II  of  S.  1284. 

Amendment  1  would  amend  §2  of  the  Antitrust  Civil 
Process  Act  by  eliminating  the  Federal  Trade  Commissxon 
Act  and  any  statute  v/hich  prohibits  any  unfair  trade 
practice  in  or  affecting  such  commerce  from  the  definition 
of  "antitrust  law."   On  this  short  notice,  we  have  been 
unable  to  trace  the  origin  and  justification  for  inclusion 
of  these  statutes  in  the  definition  of  "antitrust  lav:." 
Inasmuch  as  no  mention  of  this  issue  was  made  in  the 
hearings,  we  fail  to  understand  why  the  Act  should  be  amended 
in  this  respect.   For  that  reason,  the  Department  of 
Justice  opposes  this  amendment. 

Amendment  3  would  delete  language  from  the  bill  that 
would  confirm  the  Department's  authority  to  issue  a  CID 
to  an  entity  acting  or  purporting  to  act  under  color  of 
state  law.   In  testimony  before  the  Subcommittee,  the 
Department  opposed  inclusion  of  this  language  as  unnecessary. 
Upon  reflection,  however,  and  in  light  of  the  problems 
suggested  by  United  States  v.  Texas  Board  of  Public  Acccun-c:i"c- 

F.2d  (5th  Cir.  1975)  ,  m  which  a  stare  agency  soughc 

to  quash  a  CID,  the  Department  has  decided  not  to  oppose 
inclusion  of  this  language,  and  hence  opposes  Amendment  3. 

Amendment  4  would  delete  from  Title  II  the  authority 
to  issue  a  CID  in  connection  with  a  Federal  administrative 
or  regulatory  agency  proceeding.   The  Department  of  Jusrice 
supported  this  authority  in  testimony  before  the  Subcon^jnictee , 
although  we  indicated  -chat  we  probably  would  not  use  this 
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authority  in  many  agency  proceedings.   Therefore  the 
Department  opposes  this  amendment. 

Amendment  5  would  delete  from  Title  II  the  authority 
to  submit  interrogatories  or  depose  persons  pursuant  to 
CID.   The  Department  of  Justice  regards  these  provisions 
as  very  important  to  Title  II  and  thus  opposes  this 
amendment. 

Amendment  7  would  require  the  Department  to  turn 
over  to  any  person  who  has  submitted  documentary  materials 
or  copies  all  copies  made  by  the  Department.   Under  present 
law,  the  Department  may  come  into  possession  of  copies  of 
documents  m  one  of  two  ways.   First,  under  §4(b),  a  person 
subject  to  a  CID  may  supply  copies  of  documents  to  the 
Department  m  lieu  of  originals.   Second,  under  §4(c), 
the  Department  may  make  copies  of  documentarv  material  as 
may  be  required  for  official  use.   Under  present  law, 
§4(e)  requires  the  Department  to  return  to  the  person 
documents  (including  copies  supplied  pursuant  to  §4(b))  upon 
the  completion  of  any  case  or  investigation,  but  excluding 
copies  made  pursuant  to  §4(c).   The  Department  of  Justice 
believes  that  this  framework  has  worked  well  in  the  past 
and  should  not  be  changed.   Reauiring  the  return  of  copie«' 
made  pursuant  to  §4(c)  would  create  severe  administrative 
burdens  (i.e.  tracing  down  all  copies,  deleting  excerpted 
portions  from  internal  Departmental  documents,  etc.)."  The 
Department  opposes  this  amendment. 

Sincerely, 


TH0:4AS    E.    KAUPER 

Assistant  Attorney  'General 

Antitrust   Division 
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^cpartiiteitt  iif  justice 

^aaljingtott,  B.ffi.     20530 

f  /   MAP  b/o 


Senator  Philip  A.  Hart 

Chairman 

Subcommittee  on  Antitrust  and  Monopoly 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510 

Dear  Senator  Hart: 

Your  office  has  asked  for  the  views  of  the  Depart- 
ment on  an  amendment  that  may  be  offered  to  Title  II  of 
S.  1284  during  consideration  of  the  bill  by  the  Committee 
on  the  Judiciary.   That  particular  amendment  would  require 
the  Department  of  Justice  to  obtain  a  court  order  before 
a  CID  could  be  issued  to  any  person  not  under  investigation. 

The  Department  strongly  opposes  this  amendment.  "  ""■^Jn^^.v-ci  •'''''■  ^ 

Title  II  in  its  present  form  does  not  vary  materially 
from  the  Administration  bill  to  amend  the  Antitrust  Civil 
Process  Act.   When  that  bill  was  drafted,  the  Administration 
considered  very  carefully  the  necessary  scope  of  investiga- 
tive powers  and  the  appropriate  procedural  safeguards  to 
protect  against  governmental  overreaching.   Given  the 
rights  accorded  to  third  parties  under  Title  II  of  S.  1284, 
we  do  not  believe  that  a  case  has  been  made  for  injecting 
the  judicial  process  into  the  issuance  process  of  CIDs, 
particularly  when  no  objection  to  existing  procedure  has 
been  made. 

If,  notwithstanding  Administration  opposition,  the 
Committee  believes  that  a  court  order  should  be  required 
for  issuance  of  a  CID  to  a  third  party,  the  Department 
would  still  oppose  any  amendment  that  imposed  an  unrealistic 
burden  on  issuance  of  such  a  CID.   The  amendment  that  has 
been  submitted  to  us  would,  in  our  view,  impose  a  burden 
that  would  significantly  impair  the  usefulness  of  this 
authority  in  antitrust  investigations. 
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The  amendment  would  require  the  Department  to  file 
a  verified  petition  with  the  appropriate  United  States 
District  Court.   The  petition  must  contain  a  statement 
that  "the  same  or  similar  information  is  unavailable  from' 
other  sources  within  the  United  States  Government  or  from 
the  person  under  investigation."   This  standard  is  in- 
appropriate for  two  reasons.   First,  in  an  antitrust  investi- 
gation, particularly  into  contemplated  mergers,  time  is 
often  of  the  essence.   In  the  interests  of  time,  it  may 
be  necessary  to  contact  third  parties  known  to  have 
important  information  before  completion  of  any  attempt  to 
canvas  all  governm.ental  data-gathering  agencies.   Second, 
this  standard  would  require  the  Department  to  contact  all 
persons  under  investigation  before  third  parties  could  be 
contacted.   In  many  instances  it  will  be  important  that 
we  be  able  to  obtain  relevant  information  from  third 
parties  before  persons  under  investigation  become  aware 
of  our  activities.   This  provision  of  the  amendment  would 
fundamentally  disrupt  the  sequence  of  many  of  our  investi- 
gations. 

The  verified  petition  v/ould  also  have  to  contain  the 
statement  that  the  evidence  sought  is  "necessary"  to  our 
investigation.   Since  the  presently  operative  standard  is 
one  of  "relevance,"  15  U.S.C.  §1312(a),  it  would  appear 
that  this  amendment  is  intended  to  impose  a  higher  standard 
than  now  exists.   Since  there  has  been  no  shov/ing  of  abuse 
to  date,  we  would  oppose  any  such  modification. 

These  objections  to  the  criteria  established  for  the 
verified  petition  apply  equally  well  to  the  substantive 
standards  pursuant  to  which  District  Courts  will  evaluate 
the  request  since  the  same  factors  are  embodied  in  those 
standards. 

We  also  believe  that  a  defendant's  access  to  CID 
materials  should  be  determined  by  the  Federal  Rules 
of  Civil  Procedure,  as  is  presently  mandated  by  the  Anti- 
trust Civil  Process  Act,  rather  than  by  a  blanket  access 
provision,  such  as  that  contained  in  the  proposed  amend- 
ment, that  may  not  take  into  account  legitimate  concerns 
about  prejudicial  disclosure. 

If  we  may  be  of  any  further  assistance,  please  do 
not  hesitate  to  contact  us. 

Sincerely, 

THOMAS  E.  KAUP^R 

Assistant  Attorney  General 

Antitrust  Division 


Assistant  ATTORNrr  Cenckal 
ANTITRUST  Division 
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^epzctixmtd  of  ^lusticc 

PasljJngtott,  S.Ctt.     20530 
April   5,    1976 


Honorable  James  0.  Eastland 

Chairman  , 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

On  March  10,  1976,  the  Department  of  Justice  indi- 
cated its  opposition  to  an  amendment  to  Title  II  of 
S.  1284,  which  would  have  required  an  award  of  reasonable 
expenses,  apparently  including  production  costs  as  well 
as  attorneys  fees,  to  recipients  of  civil  investigative 
demands  who  are  not  themselves  targets  of  the  investi- 
gation.  At  the  Executive  Session  held  on  that  day,  the 
Committee  on  the  Judiciary  tentatively  adopted  a  modified 
version  of  this  amendment,  which  would  become  §3(j)(5) 
of  the  Antitrust  Civil  Process  Act,  and  appears  on  page 
47  of  the  recent  Committee  Print. 

The  Department  has  given  careful  consideration  to 
the  arguments  advanced  in  support  of  this  amendment  but 
continues  to  believe  strongly  that  this  amendment  is 
unprecedented  and  could  frustrate  the  effective  util- 
ization of  the  very  powers  that  Title  II  is  designed 
to  confer.   Furthermore,  to  the  extent  that  the  possi- 
bility exists  that  very  expensive  demands  may  be  made 
of  third  parties.  Title  II  presently  contains  appropriate 
safeguards  that  are  more  responsive  to  the  problem  and 
yet  less  intrusive  upon  legitimate  law  enforcement 
objectives. 

Federal  Rule  of  Civil  Procedure  45(c)  and  Federal 
Rule  of  Criminal  Procedure  17(d)  presently  provide  for 
the  payment  of  witness  fees  and  mileage  costs  to  the 
recipient  of  a  subpoena.   The  Department  of  Justice 
does  not  oppose  incorporation  of  a  similar  provision 
in  Title  II.   Such  a  provision  would  not  only  bring 
the  Antitrust  Civil  Process  Act  into  conformity  with 
post-compiaint  procedure,  but  it  would  also  be  con- 
sistent with  the  obligations  of  the  Federal  Trade 
Commission  in  similar  circumstances.   See  15  U.S.C. 
§49. 
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Different  problems  are  presented  with  regard  to 
demands  for  documentary  materials.   The  Federal  Rules 
of  Criminal  Procedure  provide  that  a  subpoena  for  the 
production  of  documentary  evidence  may  be  quashed  or 
modified  "if  compliance  would  be  unreasonable  or  oppressive, 
Rule  17(c).   The  Federal  Rules  of  Civil  Procedure  are 
slightly  different.   Under  Rule  45(b),  a  court  may  (1) 
quash  or  modify  an  "unreasonable  and  oppressive"  subpoena 
or  (2)  condition  denial  of  the  motion  to  quash  upon  the 
advancement  of  "the  reasonable  cost"  of  compliance. 

In  practical  effect,  such  a  standard  is  already 
embodied  in  Title  II.   Section  (g)  of  Title  II  provides 
that  no  demand  for  the  production  of  documentary  material 
shall  contain  "any  requirement  which  would  be  held 
unreasonable  if  contained  in  a  subpoena  duces  tecum 
issued  by  a  court  of  the  United  States  in  aid  of  a 
grand  jury  investigation."  Therefore,  if  a  recipient 
of  a  civil  investigative  demand  believes  that  a  demand 
is  unreasonable,  he  may  either  file  a  petition  in  court 
to  quash  the  demand  or  decline  to  comply  and  await 
enforcement  efforts  by  the  Department. 

To  the  extent  that  the  recipient  of  a  civil  investi- 
gative demand  concludes  that  the  demand  is  reasonable 
but  would  prefer  not  to  comply  for  whatever  reason, 
existing  law  provides  no  relief.   I  am  aware  of  no 
reason,  however,  why  persons  with  information  relevant 
to  an  antitrust  violation  should  be  under  a  lesser  duty 
to  cooperate  with  law  enforcement  agencies  than  citizens 
generally.   Traditionally,  the  responsibilities  of 
citizenship  have  been  thought  to  include  cooperation 
with  law  enforcement  officials.   If  a  case  is  to  be 
made  for  payment  of  all  such  expenses,  what  is  required 
is  a  broad  reassessment  of  this  problem  as  it  arises 
generally  in  the  context  of  law  enforcement  rather  than 
incorporation  of  new  and  unique  payment  schemes  in  this 
pending  and  very  limited  legislation,  especially  at  this 
stage  of  the  legislative  process. 

Adoption  of  such  an  amendment,  in  addition  to 
compensating  persons  for  their  cooperation  with  the 
Department,  would  also  discourage  people  from  cooperating 
voluntarily.   Since  enactment  of  the  Antitrust  Civil 
Process  Act  of  1962,  the  Department  has  often  been 
able  to  secure  documentary  material  on  a  voluntary 
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basis,  without  resort  to  the  civil  investigative  demand, 
and  thereby  avoided  unnecessary  formality  and  rigidity. 
Adoption  of  an  amendment  to  Title  II  that  would  require 
a  payment  of  expenses  arising  from  the  issuance  of  a 
civil  investigative  demand  would  cause  persons  to  cease 
cooperating  voluntarily  --  because  they  would  prefer 
to  receive  a  formal  demand  and  thus  qualify  for 
appropriate  compensation. 

Our  review  of  other  statutes  and  court  rules , 
available  protections  presently  incorporated  in  Title 
II,  and  existing  practice  under  the  Act  leads  us  to 
conclude  that,  except  for  payment  of  witness  fees  and 
mileage  costs,  the  amendment  to  add  §3(j)(5)  to  the 
Act  is  unwarranted  and  counterproductive. 


Sincerely  yours , 


THOMAS  E.  KAUPEI 

Assistant  Attorney  General 

Antitrust  Division 


Assistant  ArronNrr  aoHERAl. 

ANTITRUST  DIVISION 
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^pparhncnt  of  justice 

JUaBtjmatnn,  ^.(tt.     20530 

April  5,  1976 


Honorable  Edward  M.  Kennedy 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Senator  Kennedy: 

At  a  recent  executive  session  of  the  Senate  Judiciary 
Committee,  you  requested  the  views  of  the  Department  of 
Justice  regarding  a  proposed  amendment  to  Title  II  of 
S.  1284  that  wou^d  require  the  Department  to  return  all 
copies  it  makes  of  documents  submitted  pursuant  to  a 
civil  investigative  demand,  at  the  conclusion  of  an  in- 
vestigation. 

Under  present  law,  the  Department  is  specifically 
authorized  to  make  copies  of  documentary  material  submitted 
pursuant  to  a  civil  investigative  demand,  §4(c)  of  the 
Antitrust  Civil  Process  Act,  15  U.S.C.  §1313(c).   At  the 
conclusion  of  an  investigation  or  a  case  arising  there- 
from, the  Department  is  required  to  return  materials  to 
the  person  who  produced  them;  however,  §4(e)  of  the  Act, 
15  U.S.C.  §1313(e),  specifically  states  that  the  .Depart- 
ment is  not  required  to  return  copies  of  dociiments  that 
it  has  made  pursuant  to  §4(c) . 

The  Department  presently  puts  those  copies  to  many 
different  uses.   Certain  kinds  of  information  submitted 
may  be  retained  in  Department  case  files.   Other  infor- 
mation may  be  utilized  by  attorneys  working  on  a  related 
or  similar  matter.   Some  information  is  retained  to  pro- 
vide a  basis  for  the  development  of  expertise  about 
particular  industries  and  practices;  this  has  been  true 
in  the  patent  field,  where  standardized  contracts  and 
unique  terminology  are  common  to  the  field  but  unfamil- 
iar to  antitrust  attorneys.   In  many  instances,  however, 
document  copies  are  simply  retained  for  a  reasonable 
period  in  the  regular  course  of  business  and  then  rou- 
tinely disposed  of. 

The  Department  of  Justice  strongly  believes  that  ex- 
isting procedures  have  worked  well  and  should  be  retained. 
There  is  no  doubt  that  the  flexibility  of  current  pro- 
cedures has  proved  useful.   Quite  importantly,  there  is 
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to  our  knowledge  neither  evidence  of  abuse  nor  indications 
of  concern  by  the  business  community  regarding  present 
practice. 

It  is  important  to  note  that  this  practice  does  not 
result  in  any  inconvenience  or  prejudice  to  companies 
that  have  submitted  documentary  material.   The  Department 
is  required  by  statute  to  return  all  original  documents 
submitted  by  a  company  (and  copies  submitted  in  lieu  of 
originals) .   This  assures  that  there  will  be  no  disruption 
of  business  operations. 

Conversely,  a  requirement  that  the  Department  return 
all  copies  made  of  documents  submitted  pursuant  to  a  civil 
investigative  demand  would  impose  enormous  administrative 
burdens  upon  the  Department .   Such  an  amendment  would ^ 
create  an  affirmative  responsibility  to  monitor  the  dis- 
position and  use  of  such  copies  and  to  provide  for  re- 
trieval upon  completion  of  a  case  or  investigation. 
While  administrative  inconvenience  should  not  ordinar- 
ily be  a  determinative  factor  in  assessing  the  advisa- 
bility of  a  legislative  safeguard,  in  the  absence  of 
any  showing  of  need  or  history  of  abuse  we  believe  that 
such  interests  should  be  weighed  appropriately. 

The  simple  fact  is  that  what  we  are  dealing  with 
here  is  business  information,  and  information  once 
received  by  the  Department  and  utilized  by  the  Depart- 
ment cannot  be  totally  purged  from  the  minds ,  the' 
memoranda  or  the  institutional  memory  of  the  Department 
or  its  employees.   For  example,  following  a  CID  investi- 
gation, a  fact  memo  will  commonly  be  prepared  containing 
staff  recommendations.   Most  of  the  relevant  information 
obtained  during  the  CID  investigation  will  be  summarized 
or  cited  in  this  and  related  memoranda. 

Absent  a  requirement  to  remove  all  references  to 
this  information  from  these  memoranda,  a  practice  which 
would  be  absolutely  unworkable,  a  requirement  to  return 
all  copies  of  CID  documents  is  nothing  more  or  less  than 
a  requirement  to  return  pieces  of  paper,  and  as  such,  is 
little  more  than  a  costly  symbol.   Because  of  the  type 
of  information  involved  here,  the  procedures  which  might 
be  deemed  desirable  or  necessary  when  dealing  with 
personal,  "dossier-type"  information  are,  in  the  Depart- 
ment's view,  simply  inapplicable. 
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If  we  may  be  of  any  further  assistance  to  you  on 
this  or  any  other  matter  relating  to  S.  1284,  please 
feel  free  to  contact  me. 


Sincerely  yours, 


THOMAS  E.  KAUPER 

Assistant  'Attorney /General 

Antitrust  Division 


279 


HYSTEB  COMPANY,  Appellant, 

V. 

UNITED  STATES  of  America, 
Appellee. 
No.  19168. 

United  States  Court  of  Appeals 
Ninth  Circuit. 
Nov.  4,  1964. 


Corporation  attacked  constitutional- 
ity of  the  Antitrust  Civil  Process  Act 
and  of  civil  investigative  demand  issued 
under  the  Act  and  served  on  the  corpora- 
tion. The  United  States  District  Court 
for  the  District  of  Oregon,  Gus  J.  Solo- 
mon, J.,  entered  judgment  adverse  to  the 
corporation,  and  the  corporation  appeal- 
ed. The  Court  of  Appeals,  Duniway, 
Circuit  Judge,  held  that  the  demand  was 
not  an  unlawful  search  and  seizure  in 
violation  of  the  Fourth  Amendment  to 
the  Federal  Constitution. 

AflRrmed. 


L  MonopoOes  <S=>10 

Antitrust  Civil  Process  Act  is  not 
unconstitutional  because  Attorney  Gen- 
eral, whose  duties  include  prosecution,  is 
party  on  whom  power  to  make  civil 
investigative  demand  is  conferred.  Anti- 
trust Civil  Process  Act,  §§  1-5,  15  U.S. 
C.A.  §§  1311-1314. 

2.  Searches  and  Seizures  ®=>7(1) 

Civil  investigative  demand  under 
Antitrust  Civil  Process  Act  is  not  un- 
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reasonable  search  and  seizure  in  violation 
of  Fourth  Amendment  to  Federal  Con- 
stitution. Antitrust  Civil  Process  Act, 
§  5(a,  b,  d,  e),  15  U.S.C.A.  §  1314 
(a,  b,  d,  e) ;  Fed.Rules  Civ.Proc.  rules 
30(b),  34,  28  U.S.C.A.;  U.S.CA.Const. 
Amend.  4. 

S.  Witnesses  'S=293 

Civil  investigative  demand  issued 
under  the  Antitrust  Civil  Process  Act  and 
served  on  corporation  did  not  violate 
provision  of  the  Fifth  Amendment  to  the 
Federal  Constitution  that  no  person  shall 
be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,  since  a  cor- 
iwration  has  no  privilege  against  self- 
incrimination  and  cannot  assert  privilege 
on  behalf  of  someone  else.  Antitrust 
Civil  Process  Act,  §§  1-5,  15  U.S.C.A. 
§§  1311-1314;  U.S.CA.Const.  Amend.  5. 


4.  Monopolies  <^24(2) 

Civil  investigative  demand  which 
stated  that  it  was  issued  pursuant  to  the 
provisions  of  the  Antitrust  Civil  Process 
Act  was  not  required  to  state  that  cor- 
poration, on  which  demand  was  served, 
was  under  investigation.  Antitrust  Civil 
Process  Act,  §§  2(f),  3(a),  15  U.S.C.A. 
§§  1311(f),  1312(a). 


Guy  J.  Rappleyea,  Black  &  Apicella, 
Portland,  Or.,  L.  M.  McBride,  McBride, 
Baker,  Wienke  &  Schlosser,  Chicago,  111., 
for  appellant. 

William  H.  Orrick,  Jr.,  Asst.  Atty. 
Gen.,  Irwin  A.  Seibel,  Dept.  of  Justice, 
Washington,  D.  C,  for  appellee. 

Before  CHAMBERS,  JERTBERG  and 
DUNIWAY,  Circuit  Judges. 

DUNIWAY,  Circuit  Judge. 

Hyster  Company  attacks  the  constitu- 
tionality of  the  Antitrust  Civil  Process 
Act  (76  Stat  548,  15  U.S.C.  §§  1311- 
1314,  Supp.  4,  (1963)),  and  of  a  "civil 
investigative  demand"  issued  under  the 
Act  and  served  upon  Hyster.  It  also  is 
claimed  that  the  d^nand  is  invalid  for 
non-compliance  with  the  Act.  The  trial 
court  upheld  the  Act  and  the  demand  in 
all  respects.    We  are  aflRrming. 
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338  FEDERAL  BEPOBTEB,  2d  SERIES 


The  action  was  brought  under  section 
5(b)  of  the  Act  (15  U.S.C.  §  1314(b)). 
The  petition  has  attached  to  it  a  copy  of 
the  demand,  and  alleges  that  it  was  re- 
ceived by  Hyster  on  April  16,  1963,  by 
registered  mail.*  Hyster  then  proceeds 
to  allege  various  grounds  upon  which  it 
contends  that  the  demand  is  invalid.* 
Certain  of  these  were  abandoned  at  the 
hearing.    On  this  appeal,  Hyster  asserts : 

1.  That  the  Act  violates  the  Fourth 
Amendment  to  the  Constitution  "because 
any  civil  investigative  demand  issuable 
thereunder  is  a  form  of  compulsory  proc- 
ess, and  the  permitted  and  authorized 
circumstances  under  which  such  a  de- 
mand can  be  issued,  the  manner  in  which 
it  can  be  served  and  employed,  the  scope 
of  the  documentary  material  which  may 
be  called  for,  the  purposes  for  which  it 
can  be  employed  and  the  subsequent  use 
to  which  Uie  documentary  material  thus 
obtained  can  be  put,  alone  and  cumula- 
tively, constitute  an  unlawful  search  and 
seizure." 

2.  The  demand  is  an  unlawful  search 
and  seizure,  for  the  same  reasons,  and 
thus  violates  the  Fourth  Amendment. 

3.  The  demand  violates  the  Fifth 
Amendment '  to  the  Constitution  "Be- 
cause the  Demand     •     »     *     would  re- 

1.  This  is  authorized  by  section  3(e)  (3) 
of  the  Act  (15  U.S.C.  §  1312(e)    (3)). 

2.  No  attempt  was  made  to  show,  by  evi- 
dence, that  the  requirements  of  the  de- 
mand are  unreasonable,  or  otherwise  in- 
valid. The  attack  is  upon  the  demand  as 
being  improper  on  its  face. 

3.  That  portion  which  reads  "nor  shall 
[any  person]  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself 
•     •     •  _" 

4.  The  demand  does  not  state  that  Hyster 
is  under  investigation.  It  recites :  "This 
civU  investigative  demand  is  issued  pur- 
suant to  the  provisions  of  the  Antitrust 
Civil  Process  Act,  76  Stat.  548-552,  TiUe 
15  United  States  Code  Sees.  1311-1314, 
in  the  course  of  an  inquiry  for  the  pur- 
pose of  ascertaining  whether  there  is  or 
has  been  a  violation  of  the  provisions  of 
Title  15  United  States  Code  Sees.  1  and 
2    by    conduct   of    the    following    nature: 


quire  implicit  testimony  by  the  executives; 
and  employees  of  Hyster  in  the  process- 
of  making  a  selection  of  documentary 
material  in  response  to  the  Demand  with- 
out the  opportunity  of  gaining  immunity 
against  self-incrimination  under  the 
Fifth  Amendment  •  •  •  and  for  the 
same  reasons,  the  said  executives  and 
employees  would  be  denied  the  protection 
of  the  immunity  provisions  of  15  U.S.C. 
Sees.  32-33." 

4.  The  demand  does  not  comply  with 
the  Act.  The  grounds  are,  as  nearly  as 
we  can  gather  from  the  briefs : 

(a)  That  there  is  no  showing  that 
Hyster  is  "under  investigation"  (§3 
(a)  and  (b)  (1),  15  U.S.C.  §  1312(a) 
and  (b)  (1));* 

(b)  that  there  is  no  sufficient  state- 
ment of  the  "nature  of  the  conduct 
constituting  the  alleged  violation 
which  is  under  investigation  and 
the  provision  of  law  applicable  thereto" 
(§  3(b)  (1),  15  U.S.C.  §  1312(b)  (1) ) ; 

(c)  that  there  is  no  sufficient  de- 
scription of  "the  class  or  classes  of 
documentary  material  to  be  produced 
thereunder  with  such  definiteness  and 
certainty  as  to  permit  such  material 
to  be  fairly  identified"  (§  3(b)  (2),  15- 
U.S.C.  §  1312(b)  (2));s 

concerted  action  with  manufacturers  of 
tractor  equipment,  accessories  and  parts 
to  control  production  and  distribution, 
and  restrictions  upon  pricing  and  dis- 
tribution of  those  products." 

5.    The     documents     are     described     in     a 
"Schedule"  reading  as  follows: 

"As  used  herein  the  following  terms 
shall  have  the  meaning  indicated: 

"  'The  Company'  means  that  company 
upon  which  this  Demand  is  served,  its 
subsidiaries,  affiliates,  and  predecessor 
companies; 

"  'Documents'  means  Papers,  writings, 
or  other  records,  of  any  nature  whatso- 
ever, in  possession,  custody  or  control  of 
The  Company,  which  record  information 
responsive  to  that  requested  in  this  De- 
mand. 

"Documents  To  Be  Made  Available 
"For  the  period  January  1,  1958  to  date, 
unless  otherwise  indicated: 
"1.    Documents  which  name  or  describe 
equipment,   accessories,   and   replacement 
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(d)  that  it  does  "require  the  pro- 
•duction  of  any  documentary  evidence 
■which  would  be  privileged  from  dis- 
closure if  demanded  by  a  subpoena 
*  *  *  in  aid  of  a  grand  jury  in- 
vestigation *  •  ♦."  (§  3(c)  (2),  15 
"U.S.C.  §  1312(c)  (2)). 

parts  currently  sold  in  connection  with 
The  Company's  tractor  operations. 
"2.  Documents  which  show  The  Com- 
pany's annual  sales  and  shipments  of 
tractor  equipment,  accessories  and  re- 
placement parts,  in  terms  of  units  and 
•dollar  value. 

"3.  Documents  which  disclose  the  names 
and  addresses  of  the  ten  largest  pnr- 
■chasers  of  tractor  equipment,  accessories 
and  parts  from  The  Company,  in  terms 
of  dollar  sales. 

"4.  Contracts,  agreements,  and  corre- 
spondence or  other  documents  reflecting 
agreements  or  understandings,  currently 
in  effect  between  The  Company  and  pro- 
ducers of  tractors  or  tractor  parts,  or 
among  them,  including  but  not  limited  to 
the  Caterpillar  Tractor  Company,  Peoria, 
Illinois,  together  with  memoranda  or 
other  documents  construing  or  discussing 
operation  of  such  contracts,  agreements, 
and  understandings. 

*'5.  Documents  which  refer  or  relate  to 
consultations,  negotiations,  or  discussions 
between  The  Company  and  Caterpillar 
Tractor  Company,  or  with  other  produc- 
ers of  tractors  or  tractor  parts,  relative 
to  entering  into,  carrying  out,  setting  the 
terms  of,  or  terminating  franchise  agree- 
ments between  The  Company  and  any 
deale'r  or  distributor  of  The  Company's 
products,  or  between  any  tractor  or  trac- 
tor parts  producer  and  its  dealers. 
"6.  Documents  which  discuss  The  Com- 
pany's advertising  policies  as  designed  to 
affect  operations  by  other  manufacturers 
or  independent  dealers  in  tractor  replace- 
ment parts,  and  communications  with  ad- 
vertising media,  or  documents  pertinent 
thereto,  which  relate  or  refer  to  accept- 
ance or  refusal  by  trade  journals  and 
other  publications  of  advertising  copy 
from  such  manufacturers  or  dealers. 
"7.  Price  lists  and  pricing  analyses  uti- 
lized, since  January  1,  1956,  by  The  Com- 
pany in  marketing  its  tractor  equipment, 
accessories  and  replacement  parts  at  any 
level  of  distribution,  together  with  docu- 
ments which  discuss  policies  or  practices 
in  connection  with  establishing,  chang- 
ing, maintaining,  or  enforcing  prices  for 
said  equipment,  accessories  or  parts  at 
any  level  of  distribution. 
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Arguments  similar  to  those  urged  in 
support  of  grounds  1,  4(b),  4(c)  and  4 
(d)  were  considered  at  length  by  Judge 
Nordbye  in  a  proceeding  involving  a 
comparable  demand.  Petition  of  Gold 
Bond  Stamp  Company,  D.C.Minn.,  1963, 
221    F.Supp.    391.      He    rejected    them. 

"8.  Documents  which  disclose  the  names 
and  addresses  of  current  distributors  and 
dealers  for  The  Company's  tractor  equip- 
ment, accessories,  and  replacement  parts, 
and  documents  which  identify  dealerships 
terminated  since  January  1,  1956. 
"9.  Frandiise  agreements,  currently  in 
effect,  with  distributors  or  dealers  han- 
dling The  Company's  tractor  equipment, 
accessories  or  replacement  parts;  to  the 
extent  that  such  agreements  are  uniform, 
representative  copies  of  each  type,  to- 
gether with  indication  of  the  specific  deal- 
ers which  are  parties  thereto,  will  suffice. 
"10.  Documents  which  relate  or  refer  to 
formulating  the  terms  of,  carrying  out, 
or  terminating  any  franchise  agreement 
or  contract  between  The  Company  and 
distributors  or  dealers  in  tractor  equip- 
ment, accessories  or  parts. 
"11.  Documentary  communications,  direc- 
tives and  memoranda  exchanged  between 
and  among  executive  and  supervisory  per- 
sonnel of  The  Company,  with  particular 
reference  to  policy  memoranda  and  de- 
partmental reports,  relative  to  tractor 
equipment,  accessories  or  parts,  as  fol- 
lows: 

"a.  Financial  arrangements  with  deal- 
ers, uiduding  extensions  of  credit,  col- 
lections of  commissions  from  dealers 
for  payment  to  other  dealers,  prices 
charged  by  dealers  and  inducements  de- 
signed to  promote  exclusive  dealer- 
ships. 

"b.  Territorial  limitations  within  which 
individual  dealers  may  operate  without 
surrendering  commissions  or  other 
rights,  in  whole  or  in  part 
"c.  Conditions  upon  which  The  Com- 
pany's franchised  dealers  may  handle 
tractor  equipment,  accessories  or  parts 
produced  or  sold  by  companies  other 
than  The  Company. 

"d.    Methods    of    enforcement    or    sur- 
veilance  [sic]  of  dealers  utilized  by  Tlie 
Company  to  assure  dealer  operations  in 
accordance    with    their    contractual    or 
understood  obligations  to  The  Comp.nny. 
"12.    Documents   which    identify    person- 
nel or   committees  witiiin  The   Company 
responsible   for  initiating,   setting,   m.iin- 
taining  or  publishing  price  changes,  since 
January  1,  1956  in  connection  with  salos 
of  tractor  equipment,  accessories  or  parts 
at  any  level  of  distribution." 
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His  decision  was  unanimously  affirmed  by 
the  Court  of  Appeals  for  the  Eighth 
Circuit,  "on  the  basis  of  his  opinion," 
which  was  said  to  contain  an  "excellent 
and  comprehensive  analysis  of  the  Act." 
Gold  Bond  Stamp  Company  v.  United 
States,  8  Cir.,  1964.  325  F.2d  1018.  We 
agree  with  that  decision.  We  can  see  no 
benefit  to  be  gained  by  anyone  from  an 
opinion  by  us  restating  the  same  conclu- 
sions. 

[1]  In  this  case,  Hyster  makes  much 
of  the  fact  that  the  Attorney  General, 
whose  duties  include  prosecution,  is  the 
party  on  whom  the  power  to  demand  is 
conferred.  The  theory  is  that  while  it 
may  be  proper  to  confer  such  authority 
upon  the  Federal  Trade  Commission  (e. 
g.,  United  States  v.  Morton  Salt  Co., 
1950,  338  U.S.  632,  70  S.Ct.  357,  94  L.Ed. 
401),  or  the  Administrator  of  the  Wage 
and  Hour  Division  of  the  Department  of 
Labor  (e.  g.,  Oklahoma  Press  Pub.  Co.  v. 
Walling,  1946,  327  U.S.  186,  66  S.Ct. 
494,  90  L.Ed.  614),  or  on  other  "quasi- 
judicial"  or  "administrative"  bodies  or 
officers,  it  is  not  proper  to  confer  it  upon 
the  Attorney  General. 

We  are  not  convinced.  The  F.T.C.  and 
the  Administrator  have  investigative  and 
enforcement  powers  and  duties,  primarily 
civil  in  nature.  So  do  many  other  com- 
missions and  administrators.  (See  1 
Davis,  Administrative  Law,  §  3.03 
(1958))  So  does  the  Attorney  General 
under  the  antitrust  laws.  (15  U.S.C.  §§ 
4,  9,  25)  He  also  has  the  duty  to  in- 
stitute prosecutions.  We  have  no  doubt 
that  it  is  within  the  power  of  admin- 
istrators or  administrative  boards  or 
commissions,  if  in  the  course  of  author- 
ized investigations  they  uncover  evidence 
of  the  commission  of  crimes,  to  refer  that 

6.  Tlio  d<»m.nn(]  refers  to,  and  quotes,  IS 
U.S.C.  §  1505,  the  pertinent  i)ortious  of 
which  read : 

"Whoever,  with  intent  to  avoid,  evade, 
preven',  or  obstruct  compliance  in  whole 
or  in  part  with  any  civil  investigative  de- 
mand .luly  and  projicrly  made  under  the 
Antitrust  Civil  Process  Art  willfully  re- 
moves from  any  place,  conceals,  destroys, 


evidence  to  the  Attorney  General.  In 
some  cases,  Congress  has  expressly  con- 
ferred such  authority.  (E.  g.,  The 
Emergency  Price  Control  Act  of  1942,  56 
Stat.  23,  §  205(b),  56  Stat.  33)  In  our 
ca.se  the  Act,  section  4(d)  (15  U.S.C.  § 
1313(d))  authorizes  delivery  of  docu- 
ments to  an  attorney  authorized  to  ap- 
pear before  a  grand  jury  in  a  proceeding 
involving  antitrust  violations.  The  fact 
that  the  Attorney  General  can  himself 
institute  a  prosecution,  instead  of  refer- 
ring the  information  to  someone  else,  may 
be  a  distinction,  but  we  do  not  think  that 
it  makes  a  constitutional  difiference.  He 
is  still  a  public  officer,  exercising  func- 
tions conferred  upon  him  by  law.  There 
is  no  presumption  that  he  will  abuse  his 
powers,  quite  the  contrary,  and  there 
certainly  is  no  showing  that  he  is  doinj 
so  in  this  case. 

[2]  Ground  2  is  based  upon  the  same 
reasons  as  ground  1,  and  we  likewise 
reject  it.  We  would  add  that  the  demand 
is  enforcible  only  in  a  judicial  proceeding 
brought  either  by  the  Attorney  General 
or  the  person  served  (section  5(a),  (b), 
(d),  15  U.S.C.  §  1314(a),  (b),  (d)).« 
Moreover,  section  5(e)  (15  U.S.C.  §  1314 
(e))  makes  the  Federal  Rules  of  Civil 
Procedure  applicable  to  any  petition  un- 
der the  Act.  Thus  there  is  available  to 
Hyster,  in  a  petition  to  modify  or  set 
aside  the  demand,  the  safeguards  afford- 
ed by  rules  34  and  30(b).  The  court  has 
a  broad  discretion  to  protect  Hyster  from 
an  unreasonable  demand.  And  it  is  only 
"unreasonable"  searches  and  seizures 
to  which  the  Fourth  Amendment  refers. 
We  do  not  find  the  d^;nand  unreasonable 
on  its  face,  and  Hyster  has  made  no 
attempt  to  show  that  it  is  unreasonable 
in  its  actual  application  to  Hyster.  (Cf. 
Hunt  Foods  and  Industries,  Inc.  v.  F.T. 

mutilates,  altera,  or  by  other  means  f.alsi- 
&es  any  documentary  material  which  is 
the  subject  of  such  demand  •  *  *. 
[S]h.ill  be  fined  not  more  than  $5,000  or 
imjirisoned  not  more  tlian  five  years,  or 
both.     •     •    •  •• 

This  does  not  make  ordinary  failure  to 
comply  an  offense. 
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C.,  9  Cir.,  1961,  286  F.2d  803,  810-812, 
where  such  a  showing  was  made  and  an 
F.T.C.  subpoena  was  modified  by  consent, 
accepted  by  the  court,  and  enforced  as  so 
modified.) 

[3]  As  to  ground  3,  we  not*  that 
Hyster  is  the  only  party  before  the  court. 
As  a  corporation,  it  has  no  privilege 
against  self-incrimination.  Hale  v. 
Henkle,  1906,  201  U.S.  43,  74-75,  26  S.Ct. 
:]70,  50  L.Ed.  652;  Baltimore  &  Ohio  R. 
R.  V.  I.C.C,  1911,  221  U.S.  612,  622,  31 
S.Ct.  621,  55  L.Ed.  878 ;  Wilson  v.  Unit- 
ed States,  1911,  221  U.S.  361,  382-384, 
?,l  S.Ct.  538,  55  L.Ed.  771.  It  cannot  as- 
sert the  privilege  on  behalf  of  someone 
else.  Hale  v.  Henkle,  supra,  201  U.S.  at 
69-70,  26  S.Ct.  370;  Rogers  v.  United 
States,  1951,  340  U.S.  367,  71  S.Ct.  438, 
95  L.Ed.  344.  Moreover,  for  all  that  ap- 
pears, there  may  be  responsible  officers 
or  employees  of  Hyster  who  could  do  the 
necessary  work  of  selecting  the  required 
documents  without  incriminating  them- 
.selves  even  in  the  rather  nebulous  man- 
ner that  Hyster  conjures  up,  because 
they  personally  had  nothing  to  do  with 
the  transactions  to  which  the  documents 
relate.  We  note,  too,  that  the  demand 
does  not,  and  cannot  under  the  Act,  con- 
tain an  ad  testificandum  clause.  On  its 
face,  it  does  not  compel  anyone  to  be  a 
witness,  much  less  a  witness  against 
himself. 

[4]  There  remains  ground  4(a). 
Under  the  Act,  the  demand  can  be  served 
only  on  a  "corporation,  association,  part- 
nership, or  other  legal  entity  not  a 
natural  person"  (section  2(f),  15  U.S.C. 
S  1311(f))  which  is  "under  investiga- 
tion" (section  3(a),  15  U.S.C.  §  1312(a)). 
The  Act  does  not  require  that  the  demand 
••^tate  that  the  addressee  is  "under  investi- 
gation." The  demand  does  state  that  it 
"is  issued  pursuant  to  the  provisions  of" 
the  Act.  (Footnote  4,  supra)  We  think 
thi;?  a  sufficient  allegation.  Hyster  does 
not  allege  that  it  is  not  under  investiga- 
tion. There  is  a  presumption  that  a 
public  officer  is  acting  lawfully.  We  have 
•"•pplied  it  in  closely  analogous  situations. 
Rowles  v.  Northwest  Poultrj-  &   Dairy 
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Products  Co.,  9  Cir.,  1946,  153  F.2d  32, 
34;    Hagen  v.  Porter,  9  Cir.,  1946,  156 
F.2d  362,  364-365.    We  see  no  reason  for 
not  applying  it  here. 
Affii'med. 
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SyUabus.  363  U.  S. 

HANNAH  ET  AL.  V.  LARCHE  et  al. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
WESTERN   DISTRICT  OF  LOUISIANA. 

No.  549.    Argued  January  18-19,  I960.— Decided  June  20,  I960.* 

The  Civil  Rights  Act  of  1957  created  in  the  Executive  Branch  of  the 
Government  a  Commission  on  Civil  Rights  to  investigate  written, 
sworn  allegations  that  persons  have  been  discriniinatorily  deprived 
of  their  right  to  vote  on  account  of  their  color,  race,  religion  or 
national  origin,  to  study  and  collect  information  "concerning  legal 
developments  constituting  a  denial  of  equal  protection  of  the  laws," 
and  to  report  to  the  President  and  Congress.  The  Commission  is 
authorized  to  subpoena  witnesses  and  documents  and  to  conduct 
hearings.  The  Act  prescribes  certain  rules  of  procedure ;  but  noth- 
ing in  the  Act  requires  the  Commission  to  afford  persons  accused 
of  discrimination  the  right  to  be  apprised  as  to  the  specific  charges 
against  them  or  as  to  the  identity  of  their  accusers,  or  the  right  to 
confront  and  cross-examine  witnesses  appearing  at  Commission 
hearings;  and  the  Commission  prescribed  supplementary  niles  of 
procedure  which  deny  such  rights  in  hearings  conducted  by  it. 
Held: 

1.  In  the  light  of  the  legislative  history  of  the  Act,  the  Commis- 
sion was  authorized  by  Congress  to  adopt  such  rules  of  procedure. 
Pp.  430-439. 

2.  Since  the  Commission  makes  no  adjudications  but  acts  solely 
as  an  investigative  and  fact-finding  agency,  these  rules  of  procedure 
do  not  violate  the  Due  Process  Clause  of  the  Fifth  Amendment. 
Morgan  v.  United  States,  304  U.  S.  1 ;  Joint  Anti-Fascist  Refugee 
Committee  v.  McGrath,  341  U.  S,  123;  Greene  v.  McElroy.  360 
U.  S.  474,  distinguished.     Pp.  440-452. 

3.  Such  rules  of  procedure  do  not  violate  the  Sixth  Amendment, 
since  that  Amendment  is  specifically  limited  to  "criminal  prosecu- 
tions," and  the  proceedings  of  the  Commission  do  not  fall  in  that 
category.    P.  440,  n.  16. 


•Together  with  No.  550,  Hannah  et  al.  v.  Slawson  et  al.,  on  petition 
for  writ  of  certiorari  to  the  United  States  Court  of  Appeals  for  the 
Fifth  Circuit. 
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4.  The  Civil  Rights  Act  of  1957  is  appropriate  legislation  under 
the  Fifteenth  Amendment.     P.  452. 

5.  Section  7  of  the  Administrative  Procedure  Act  is  not  applicable 
to  hearings  conducted  by  this  Commission.     Pp.  452-453. 

177  F.  Supp.  816,  reversed. 

Deputy  Attorney  General  Walsh  argued  the  causes  for 
appellants  in  No.  549  and  petitioners  in  No.  550.  On  the 
brief  were  Solicitor  General  Rankin,  Acting  Assistant 
Attorney  General  Ryan,  Philip  Elvian,  Harold  H.  Greene 
and  David  Rubin- 
Jack  P.  F.  Gremillion,  Attorney  General  of  Louisiana, 
argued  the  cause  for  appellees  in  No.  549.  With  him  on 
the  brief  were  George  M.  Ponder,  First  Assistant  Attorney 
General,  and  Albin  P.  Lassiter. 

W.  M.  Shaw  argued  the  cause  and  filed  a  brief  for 
respondents  in  No.  550. 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of 
the  Court. 

These  cases  involve  the  validity  of  certain  Rules  of 
Procedure  adopted  by  the  Commission  on  Civil  Rights, 
which  was  established  by  Congress  in  1957.'  Civil  Rights 
Act  of  1957,  71  Stat.  634,  42  U.  S.  C.  §§  1975-1975e.  They 
arise  out  of  the  Commission's  investigation  of  alleged 
Negro  voting  deprivations  in  the  State  of  Louisiana.  The 
appellees  in  No.  549  are  registrars  of  voters  in  the  State 
of  Louisiana,  and  the  respondents  in  No.  550  are  private 
citizens  of  Louisiana.^     After  having  been  summoned  to 


1  Although  the  Civil  Rights  Act  of  1957  provided  that  the  Com- 
mission should  cease  to  exist  within  two  years  after  its  creation,  71 
Stat.  635,  42  U.  S.  C.  §  1975c,  in  1959  Congress  extended  the  Com- 
mission's life  for  an  additional  two  years.    73  Stat .  724. 

2  The  appellants  in  No.  549  and  the  petitioners  in  No.  560  are  the 
individual  members  of  the  Civil  Rights  Commission.     Hereinafter, 
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appear  before  a  hearing  which  the  Commission  proposed 
to  conduct  in  Shreveport,  Louisiana,  these  registrars  and 
private  citizens  requested  the  United  States  District  Court 
for  the  Western  District  of  Louisiana  to  enjoin  the  Com- 
mission from  holding  its  anticipated  hearing.  It  was 
alleged,  among  other  things,  that  the  Commission's  Rules 
of  Procedure  governing  the  conduct  of  its  investigations 
were  unconstitutional.  The  specific  rules  challenged  are 
those  which  provide  that  the  identity  of  persons  submit- 
ting complaints  to  the  Commission  need  not  be  disclosed, 
and  that  those  summoned  to  testify  before  the  Commis- 
sion, including  persons  against  whom  complaints  have 
been  filed,  may  not  cross-examine  other  witnesses  called 
by  the  Commission.  The  District  Court  held  that  the 
Commission  was  not  authorized  to  adopt  the  Rules  of  Pro- 
cedure here  in  question,  and  therefore  issued  an  injunction 
which  prohibits  the  Commission  from  holding  any  hear- 
ings in  the  Western  District  of  Louisiana  as  long  as  the 
challenged  procedures  remain  in  force.  The  Commission 
requested  this  Court  to  review  the  District  Court's  deci- 
sion.^ We  granted  the  Commission's  motion  to  advance 
the  cases,  and  oral  argument  was  accordingly  scheduled  on 
the  jurisdiction  on  appeal  in  No.  549,  on  the  petition  for 
certiorari  in  No.  550,  anjl  on  the  merits  of  both  cases. 

Having  heard  oral  argument  as  scheduled,  we  now  take 
jurisdiction    in    No.    549    and    grant   certiorari   in    No. 


they  will  be  referred  to  as  "the  Commission."  The  appellees  in  No. 
549  and  the  respondents  in  No.  550  will  both  hereinafter  be  referred 
to  as  "respondents." 

'  Because  No.  549  was  heard  and  decided  by  a  three-judge  District 
Court,  a  direct  appeal  to  this  Court  was  sought  by  the  Commission 
pursuant  to  28  U.  S.  C.  §  1253.  The  Commission  also  filed  an  appeal 
in  No.  550  with  the  United  States  Court  of  Appeals  for  the  Fifth 
Circuit.  However,  before  the  Court  of  Appeals  could  render  a  deci- 
sion in  No.  550,  the  Commission  filed  a  petition  for  certiorari  pur- 
suant to  Rule  20  of  this  Court. 
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550.  The  specific  questions  which  we  must  decide  are 
(1)  whether  the  Commission  was  authorized  by  Congress 
to  adopt  the  Rules  of  Procedure  challenged  by  the  re- 
spondents, and  (2)  if  so,  whether  those  procedures  violate 
the  Due  Process  Clause  of  the  Fifth  Amendment. 

A  description  of  the  events  leading  up  to  this  litigation 
is  necessary  not  only  to  place  the  legal  questions  in  their 
proper  factual  context,  but  also  to  indicate  the  significance 
of  the  Commission's  proposed  Shreveport  hearing.  Dur- 
ing the  months  prior  to  its  decision  to  convene  the  hearing, 
the  Commission  had  received  some  sixty-seven  complaints 
from  individual  Negroes  who  alleged  that  they  had  been 
discriminatorily  deprived  of  their  right  to  vote.  Based 
upon  these  complaints,  and  pursuant  to  its  statutory  man- 
date to  "investigate  allegations  in  writing  under  oath  or 
affirmation  that  certain  citizens  of  the  United  States  are 
being  deprived  of  their  right  to  vote  and  have  that  vote 
counted  by  reason  of  their  color,  race,  religion,  or  national 
origin,"  *  the  Commission  began  its  investigation  into  the 
Louisiana  voting  situation  by  making  several  ex  parte  at- 
tempts to  acquire  information.  Thus,  in  March  1959,  a 
member  of  the  Commission's  staff  interviewed  the  Voting 
Registrars  of  Claiborne,  Caddo,  and  Webster  Parishes, 
but  obtained  little  relevant  information.  During  one  of 
these  interviews  the  staff  member  is  alleged  to  have  in- 
formed Mrs.  Lannie  Linton,  the  Registrar  of  Claiborne 
Parish,  that  the  Commission  had  on  file  four  sworn  state- 
ments charging  her  with  depriving  Negroes  of  their  voting 
rights  solely  because  of  their  race.  Subsequent  to  this  in- 
terview, Mr.  W.  M.  Shaw,  Mrs.  Linton's  personal  attor- 
ney, wrote  a  letter  to  Mr.  Gordon  M.  Tiffany,  the  Staff 
Director  of  the  Commission,  in  which  it  was  asserted  that 
Mrs.  Linton  knew  the  sworn  complaints  lodged  against 


*  Section   104  of  the  Civil  Rights  Act  of  1957,  71  Stat.  635,  42 
U.  S.  C.  §  1975c  (a)(]). 
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her  to  be  false.  The  letter  also  indicated  that  Mrs.  Lin- 
ton wished  to  prefer  perjury  charges  against  the  affiants, 
and  Mr.  Shaw  therefore  demanded  that  the  Commission 
forward  to  him  copies  of  the  affidavits  so  that  a  proper 
presentment  could  be  made  to  the  grand'jury.  On  April 
14,  1959,  Mr.  Tiffany  replied  to  Mr.  Shaw's  letter  and  in- 
dicated that  the  Commission  had  denied  the  request  for 
copies  of  the  sworn  affidavits.  Mr.  Shaw  was  also  in- 
formed of  the  following  official  statement  adopted  by  the 
Commission : 

"The  Commission  from  its  first  meeting  forward, 
having  considered  all  complaints  submitted  to  it  as 
confidential  because  such  confidentiality  is  essential 
in  carrying  out  the  statutory  duties  of  the  Commis- 
sion, the  Staff  Director  is  hereby  instructed  not  to 
disclose  the  names  of  complainants  or  other  infor- 
mation contained  in  complaints  to  anyone  except 
members  of  the  Commission  and  members  of  the 
staff  assigned  to  process,  study,  or  investigate  such 
complaints." 

A  copy  of  Mr.  Tiffany's  letter  was  sent  to  Mr.  Jack  P.  F. 
Gremillion,  the  Attorney  General  of  Louisiana,  who  had 
previously  informed  the  Commission  that  under  Louisiana 
law  the  Attorney  General  is  the  legal  adviser  for  all  voting 
registrars  in  any  hearing  or  investigation  before  a  federal 
commission. 

Another  attempt  to  obtain  information  occurred  on 
May  13,  1959,  when  Mr.  Tiffany,  upon  Commission  au- 
thorization, sent  a  list  of  315  written  interrogatories  to  Mr. 
Gremillion.  These  interrogatories  requested  very  detailed 
and  specific  information,  and  were  to  be  answered  by 
the  voting  registrars  of  nineteen  Louisiana  parishes. 
Although  Mr.  Gremillion  and  the  Governor  of  Louisiana 
had  previously  assented  to  the  idea  of  written  interroga- 
tories, on  May  28,  1959,  Mr.  Gremillion  sent  a  letter  to 
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Mr.  Tiffany  indicating  that  the  voting  registrars  refused  to 
answer  the  interrogatories.  The  reasons  given  for  the  re- 
fusal were  that  many  of  the  questions  seemed  unrelated 
to  the  functions  of  voting  registrars,  that  the  questions 
were  neither  accompanied  by  specific  complaints  nor  re- 
lated to  specific  complaints,  and  that  the  time  and  research 
required  to  answer  the  questions  placed  an  unreasonable 
burden  upon  the  voting  registrars. 

In  response  to  this  refusal,  on  May  29, 1959,  Mr.  Tiffany 
sent  a  telegram  to  Mr.  Gremillion,  informing  the  latter 
that  the  interrogatories  were  based  upon  specific  allega- 
tions received  by  the  Commission,  and  reaffirming  the 
Commission's  position  that  the  identity  of  specific  com- 
plainants would  not  be  disclosed.  Mr.  Tiffany's  letter 
contained  a  further  request  that  the  interrogatories  be 
answered  and  sent  to  the  Commission  by  June  5,  1959. 
On  June  2,  1959,  Mr.  Gremillion  wrote  a  letter  to 
Mr.  Tiffany  reiterating  the  registrars'  refusal,  and  again 
requesting  that  the  names  of  complainants  be  disclosed. 

Finally,  as  a  result  of  this  exchange  of  correspondence, 
and  because  the  Commission's  attempts  to  obtain  infor- 
mation ex  -parte  had  been  frustrated,  the  Commission,  act- 
ing pursuant  to  Section  105  (f)  of  the  Civil  Rights  Act  of 
1957,'  decided  to  hold  the  Shreveport  hearing  commencing 
on  July  13,  1959. 


'  Section  105  (f )  of  the  Civil  Rights  Act  authorizes  the  Commission 
to  hold  hearings  and  to  subpoena  witnesses.  That  section  provides: 
"(f)  Hearings;  issuance  of  subpenas. 

"The  Commission,  or  on  the  authorization  of  the  Commission  any 
subcommittee  of  two  or  more  members,  at  least  one  of  whom  shall 
be  of  each  major  political  party,  may,  for  the  purpose  of  carrying  out 
the  provisions  of  this  Act,  hold  such  hearings  and  act  at  such  tmies 
and  places  as  the  Commission  or  such  authorized  subcommittee  may 
deem  advisable.  Subpenas  for  the  attendance  and  testimony  of 
witnesses  or  the  production  of  written  or  other  matter  may  be  i.'^uod 
in  accordance  with  the  rules  of  the  Commission  as  contained  in  sec- 
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Notice  of  the  scheduled  hearing  was  sent  to  Mr.  Gremil- 
lion,  and  between  June  29  and  July  6,  subpoenas  duces 
tecum  were  served  on  the  respondents  in  No.  549,  ordering 
them  to  appear  at  the  hearing  and  to  bring  with  them 
various  voting  and  registration  records  within  their  cus- 
tody and  control.  Subpoenas  were  also  served  upon  the 
respondents  in  No.  550.  These  private  citizens  were 
apparently  summoned  to  explain  their  activities  with 
regard  to  alleged  deprivations  of  Negro  voting  rights.' 

On  July  8,  1959,  Mr.  Tiffany  wrote  to  Mr.  Gremillion, 
enclosing  copies  of  the  Civil  Rights  Act  and  of  the  Com- 
mission's Rules  of  Procedure.'  Mr.  Gremillion's  atten- 
tion was  also  drawn  to  Section  102  (h)  of  the  Civil  Rights 
Act,  which  permits  witnesses  to  submit,  subject  to  the  dis- 
cretion of  the  Commission,  brief  and  pertinent  sworn  state- 
ments for  inclusion  in  the  record.* 

Two  days  later,  on  July  10,  1959,  the  respondents  in  No. 
549  and  No.  550  filed  two  separate  complaints  in  the  Dis- 


tion  1975a  (j)  and  (k)  of  this  title,  over  the  signature  of  the  Chair- 
man of  the  Commission  or  of  such  subcommittee,  and  may  be  served 
by  any  person  designated  by  such  Chairman."  71  Stat.  636,  42 
U.  S.  C.  §1975d(f). 

°  The  role  of  private  citizens  in  depriving  Negroes  of  their  right 
to  vote  was  one  of  the  questions  involved  in  United  States  v.  Mc- 
Elveen,  180  F.  Supp.  10  (E.  D.  La),  aff'd  as  to  defendant  Thomas, 
362  U.  S.  58. 

'  Rule  3  (i)  of  the  Commission's  Rules  of  Procedure,  adopted  on 
July  1,  1958,  prohibits  witnesses  or  their  counsel  from  cross-examining 
other  witnesses.    That  Rule  reads: 

"Interrogation  of  witnesses  at  hearings  shall  be  conducted  only  by 
members  of  the  Commission  or  by  authorized  staff  personnel." 

"The  full  text  of  Section  102  (h)  of  the  Civil  Rights  Act  reads  as 
follows : 
"  (h)  Submission  oj  written  statements. 

"In  the  discretion  of  the  Commission,  witnesses  may  submit  brief 
.and  pertment  sworn  statements  in  writing  for  mclusion  in  the  record. 
The  Commission  is  the  sole  judge  of  the  pertinency  of  testimony  and 
evidence  adduced  at  its  hearings."  71  Stat.  634,  42  U.  S.  C.  §  1975a  (h) . 
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trict  Court  for  the  Western  District  of  Louisiana.  Both 
complaints  alleged  that  the  respondents  would  suffer 
irreparable  harm  by  virtue  of  the  Commission's  refusal  to 
furnish  the  names  of  persons  who  had  filed  allegations  of 
voting  deprivations,  as  well  as  the  contents  of  the  allega- 
tions, and  by  its  further  refusal  to  permit  the  respondents 
to  confront  and  cross-examine  the  persons  making  such 
allegations.  In  addition,  both  complaints  alleged  that  the 
Commission's  refusals  not  only  violated  numerous  pro- 
visions of  the  Federal  Constitution,  but  also  constituted 
"ultra  vires"  acts  not  authorized  either  by  Congress  or  the 
Chief  Executive.  The  respondents  in  No.  549  also  alleged 
that  they  could  not  comply  with  the  subpoenas  duces 
tecum  because  Louisiana  law  prohibited  voting  registrars 
from  removing  their  voting  records  except  "upon  an  order 
of  a  competent  court,"  and  because  the  Commission  was 
not  such  a  "court."  Finally,  the  complaint  in  No.  549 
alleged  that  the  Civil  Rights  Act  was  unconstitutional  be- 
cause it  did  not  constitute  "appropriate  legislation  within 
the  meaning  of  Section  (2)  of  the  XV  Amendment." 

Both  complaints  sought  a  temporary  restraining  order 
and  a  permanent  injunction  prohibiting  the  members  of 
the  Commission  (a)  from  compelling  the  "testimony  from 
or  the  production  of  any  records"  by  the  respondents  un- 
til copies  of  the  sworn  charges,  together  with  the  names 
and  addresses  of  the  persons  filing  such  charges  were  given 
to  the  respondents;  *  (b)  from  "conducting  any  hearing 
pursuant  to  the  rules  and  regulations  adopted  by"  the 
Commission;  and  (c)  from  "conspiring  together  ...  or 
with  any  other  person  ...  to  deny  complainants  their 
rights  and  privileges  as  citizens"  of  Louisiana  or  the 


*  Under  the  Civil  Rights  Act,  the  Commission  not  only  has  the 
power  to  issue  subp>oenas  under  Section  105  (f),  but,  as  is  customary 
when  Congress  confers  the  subf)oena  power  on  an  investigative  agency, 
the  Commission  is  also  authorized  to  enforce  its  subpoenas  by  enlist- 
ing the  aid  of  the  federal  courts.    71  Stat.  636,  42  U.  S.  C.  §  1975d  (g) . 
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United  States  "or  to  deny  to  complainants  their  right  to 
be  confronted  by  their  accusers,  to  know  the  nature  and 
character  of  the  charges  made  against  them,"  and  to  be 
represented  by  counsel.  The  complaint  in  No.  549  also 
sought  a  declaratory  judgment  that  the  Civil  Rights  Act 
of  1957  was  unconstitutional. 

On  the  day  that  the  complaints  were  filed,  the  district 
judge  held  a  combined  hearing  on  the  prayers  for  tempo- 
rary restraining  orders.  On  July  12,  1959,  he  found  that 
the  respondents  would  suffer  irreparable  harm  if  the  hear- 
ings were  held  as  scheduled,  and  he  therefore  issued  the  re- 
quested temporary  restraining  orders  and  rules  to  show 
cause  why  a  preliminary  injunction  should  not  be  granted. 
Larche  v.  Hannah,  176  F.  Supp.  791.  The  order  prohib- 
ited the  Commission  from  holding  any  hearings  which 
concerned  the  respondents  or  others  similarly  situated  un- 
til a  determination  was  made  on  the  motion  for  a  prelimi- 
nary injunction. 

Inasmuch  as  the  complaint  in  No.  549  attacked  the 
constitutionality  of  the  Civil  Rights  Act,  a  three-judge 
court  was  convened  pursuant  to  28  U.  S.  C.  §  2282.  Since 
the  complaint  in  No.  550  did  not  challenge  the  constitu- 
tionality of  the  Civil  Rights  Act  of  1957,  that  case  was 
scheduled  to  be  heard  by  a  single  district  judge.  That 
district  judge  was  also  a  member  of  the  three-judge  panel 
in  No.  549,  and  a  combined  hearing  was  therefore  held  on 
both  cases  on  August  7,  1959. 

On  October  7,  1959,  a  divided  three-judge  District  Court 
filed  an  opinion  in  No.  549.  Larche  v.  Hannah,  177  F. 
Supp.  816.  The  court  held  that  the  Civil  Rights  Act  of 
1957  was  constitutional  since  it  "very  definitely  consti- 
tutes appropriate  legislation"  authorized  by  the  Four- 
teenth and  Fifteenth  Amendments  and  Article  I,  Section 
2,  of  the  Federal  Constitution.  Id.,  at  821.  The  court 
then  held  that  since  the  respondents'  allegations  with 
regard  to  apprisal,  confrontation,  and  cross-examination 
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raised  a  "serious  constitutional  issue,"  this  Court's  deci- 
sion in  Greene  v.  McElroy,  360  U.  S.  474,  required  a 
preliminary  determination  as  to  whether  Congress  spe- 
cifically authorized  the  Commission  "to  adopt  rules  for 
investigations  .  .  .  which  would  deprive  parties  investi- 
gated of  their  rights  of  confrontation  and  cross-examina- 
tion and  their  right  to  be  apprised  of  the  charges  against 
them."  177  F.  Supp.,  at  822.  The  court  found  that 
Congress  had  not  so  authorized  the  Commission,  and  an 
injunction  was  therefore  issued.  In  deciding  the  case  on 
the  issue  of  authorization,  the  court  never  reached  the 
"serious  constitutional  issue"  raised  by  the  respondents' 
allegations.'"  The  injunction  prohibits  the  Commission 
from  holding  any  hearing  in  the  Western  District  of  Lou- 
isiana wherein  the  registrars,  "accused  of  depriving  others 
of  the  right  to  vote,  would  be  denied  the  right  of  apprisal, 
confrontation,  and  cross  examination."  "     The  single  dis- 


'"  Judge  Wisdom,  who  dissented,  was  of  the  opinion  that  the  pro- 
cedures adopted  by  the  Commission  were  authorized  by  Congress,  and 
that  those  procedures  were  also  constitutional.     177  F.  Supp.,  at  828. 

"The  court's  injunction  reads  as  follows: 

"For  reasons  assigned  in  the  Court's  written  opinion  of  October  6, 
1959, 

"It  is  ordered,  adjudged  and  decreed  that  defendants  and  their 
agents,  servants,  employees  and  attorneys  are  enjoined  and  restrained 
from  conducting  the  proposed  hearing  in  Shreveport,  Louisiana, 
wherein  plaintiff  registrars,  accused  of  depriving  others  of  the  right 
to  vote,  would  be  denied  the  right  of  apprisal,  confrontation  and 
cross  examination. 

"This  injunction  does  not  prohibit  all  hearings  pursuant  to  Public 
Law  85-315,  85th  Congress,  42  U.  S.  C.  A.  1975,  et  seq.,  but  only 
those  hearings  proposed  to  be  held  in  the  Western  District  of  Loui- 
siana wherein  the  accused  are  denied  the  right  of  apprisal,  confronta- 
tion and  cross  examination. 

"Thus  done  and  signed  in  Chambers  on  this  the  9  day  of  November, 
1959." 

The  breadth  of  this  injunction  is  indicated  by  the  fact  that  the 
Commission   is  not   only   prohibited   from   compelhng   respondents' 
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trict  judge  rendered  a  decision  in  No.  550  incorporating 
by  reference  the  opinion  of  the  three-judge  District  Court, 
and  an  injunction,  identical  in  substance  to  that  entered 
in  No.  549,  was  issued. 


We  held  last  Term  in  Greene  v.  McElroy,  supra, 
that  when  action  taken  by  an  inferior  governmental 
agency  was  accomplished  by  procedures  which  raise  seri- 
ous constitutional  questions,  an  initial  inquiry  will  be 
made  to  determine  whether  or  not  "the  President  or 
Congress,  within  their  respective  constitutional  powers, 
specifically  has  decided  that  the  imposed  procedures  are 
necessary  and  warranted  and  has  authorized  their  use." 
Id.,  at  507.  The  considerations  which  prompted  us  in 
Greene  to  analyze  the  question  of  authorization  before 
reaching  the  constitutional  issues  presented  are  no  less 
pertinent  in  this  case.  Obviously,  if  the  Civil  Rights 
Commission  was  not  authorized  to  adopt  the  procedures 
complained  of  by  the  respondents,  the  case  could  be  dis- 
posed of  without  a  premature  determination  of  serious 
constitutional  questions.  See  Vitarelli  v.  Seaton,  359  U.  S. 
535;  Kent  v.  Dulles,  357  U.  S.  116;  Watkins  v.  United 
States,  354  U.  S.  178;  Peters  v.  Hobby,  349  U.  S.  331. 

We  therefore  consider  first  the  question  of  authoriza- 
tion. As  indicated  above,  the  Commission  specifically  re- 
fused to  disclose  to  the  respondents  the  identity  of  persons 
who  had  submitted  sworn  complaints  to  the  Commission 
and  the  specific  charges  contained  in  those  complaints. 
Moreover,  the  respondents  were  informed  by  the  Com- 
mission that  they  would  not  be  permitted  to  cross-examine 


appearance  at  the  hearing,  but  it  is  also  enjoined  from  conducting 
any  hearing  in  the  Western  District  of  Louisiana  under  existing  rules 
of  procedure,  whether  or  not  the  respondents  are  called  as  witnesses. 
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any  witnesses  at  the  hearing.  The  respondents  contend, 
and  the  court  below  held,  that  Congress  did  not  authorize 
the  adoption  of  procedural  rules  which  would  deprive 
those  being  investigated  by  the  Commission  of  the  rights 
to  apprisal,  confrontation,  and  cross-examination.  The 
court's  holding  is  best  summarized  by  the  following  lan- 
guage from  its  opinion : 

"[W]e  find  nothing  in  the  Act  which  expressly 
authorizes  or  permits  the  Commission's  refusal  to 
inform  persons,  under  investigation  for  criminal 
conduct,  of  the  nature,  cause  and  source  of  the 
accusations  against  them,  and  there  is  nothing  in  the 
Act  authorizing  the  Commission  to  deprive  these 
persons  of  the  right  of  confrontation  and  cross-exami- 
nation."    177  F.  Supp.,  at  822. 

After  thoroughly  analyzing  the  Rules  of  Procedure  con- 
tained in  the  Civil  Rights  Act  of  1957  and  the  legislative 
history  which  led  to  the  adoption  of  that  Act,  we  are  of 
the  opinion  that  the  court  below  erred  in  its  conclusion 
and  that  Congress  did  authorize  the  Commission  to  adopt 
the  procedures  here  in  question. 

It  could  not  be  said  that  Congress  ignored  the  pro- 
cedures which  the  Commission  was  to  follow  in  conducting 
its  hearings.  Section  102  of  the  Civil  Rights  Act  of  1957 
lists  a  number  of  procedural  rights  intended  to  safeguard 
witnesses  from  potential  abuses.  Briefly  summarized, 
the  relevant  subdivisions  of  Section  102  provide  that  the 
Chairman  shall  make  an  opening  statement  as  to  the  sub- 
ject of  the  hearing;  that  a  copy  of  the  Commission's  rules 
shall  be  made  available  to  witnesses ;  that  witnesses  "may 
be  accompanied  by  their  own  counsel  for  the  purpose  of 
advising  them  concerning  their  constitutional  rights"; 
that  potentially  defamatory,  degrading,  or  incriminating 
testimony  shall  be  received   in  executive  session,   and 
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that  any  person  defamed,  degraded,  or  incriminated  by 
such  testimony  shall  have  an  opportunity  to  appear  vol- 
untarily as  a  witness  and  to  request  the  Commission  to 
subpoena  additional  witnesses;  that  testimony  taken  in 
executive  session  shall  be  released  only  upon  the  consent 
of  the  Commission ;  and  that  witnesses  may  submit  brief 
and  pertinent  sworn  statements  in  writing  for  inclusion 
in  the  record.'^ 


"The  complete  text  of  Section  102  reads  as  follows: 
"§  1975a.  Rules  of  procedure. 
"(a)  Opening  statement. 

"The  Chairman  or  one  designated  by  him  to  act  as  Chairman  at  a 
hearing  of  the  Commission  shall  announce  in  an  opening  statement 
the  subject  of  the  hearing. 
"(b)  Copy  of  rules. 

"A  copy  of  the  Commission's  rules  shall  be  made  available  to  the 
witness  before  the  Commis.sion. 
"(c)   Attendance  of  counsel. 

"Witnesses  at  the   hearings  may  be  accompanied  by  their  own 
counsel  for  the  purpo.se  of  advising  them  concerning  their  constitu- 
tional  rights. 
"(d)  Censure  and  exclusion  of  counsel. 

"The  Chairman  or  Acting  Chairman  may  punish  breaches  of  order 
and  decorum  and  unprofessional  ethics  on  the  part  of  counsel,  by 
censure  and  exclusion  from  the  hearings. 
"  (e)   Defamatory,  degrading  or  incriminating  evidence. 

"If  the  Commi.ssion  determines  that  evidence  or  testimony  at  any 
hearing  may  tend  to  defame,  degrade,  or  incriminate  any  person,  it 
shall  (1)  receive  such  evidence  or  testimony  in  executive  session: 
(2)  afford  such  person  an  opportunity  voluntarily  to  appear  as  a 
witness;  and  (3)  receive  and  dispose  of  requests  from  such  person 
to  subpena  additional  witnesses. 
"(f)   Requests  for  additional  witnesses. 

"Except  as  provided  in  this  section  and  section  1975d  (f)  of  this 
title,  the  Chairman  shall  receive  and  the  Commission  shall  dispose 
of  requests  to  subpena  additional  witnesses. 

[Footnote  12  continued  on  pp.  433-434.] 
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The  absence  of  any  reference  to  apprisal,  confrontation, 
and  cross-examination,  in  addition  to  the  fact  that  coun- 
sel's role  is  specifically  limited  to  advising  witnesses  of 
their  constitutional  rights,  creates  a  presumption  that 
Congress  did  not  intend  witnesses  appearing  before  the 
Commission  to  have  the  rights  claimed  by  respondents. 
This   initial   presumption   is  strengthened   beyond   any 


"(g)  Release  of  evidence  taken  in  executive  session. 

"No  evidence  or  testimony  taken  in  executive  session  may  be 
released  or  used  in  public  sessions  without  the  consent  of  the  Commis- 
sion. Whoever  releases  or  use^  in  public  without  the  consent  of  the 
Commission  evidence  or  testimony  taken  in  executive  session  shall  be 
fined  not  more  than  $1,000,  or  imprisoned  for  not  more  than  one  year. 

"(h)  Submission  of  written  statements. 

"In  the  discretion  of  the  Commission,  witnesses  may  submit  brief 
and  pertinent  sworn  statements  in  writing  for  inclusion  in  the  record. 
The  Commission  is  the  sole  judge  of  the  pertinency  of  testimony  and 
evidence  adduced  at  its  hearings, 
■'(i)   Transcripts. 

"Upon  payment  of  the  cost  thereof,  a  witness  may  obtain  a  tran- 
script copy  of  his  testimony  given  at  a  public  session  or,  if  given  at 
an  executive  session,  when  authorized  by  the  Commission, 
"(j)   Witness  fees. 

"A  witness  attending  any  session  of  the  Commission  shall  receive 
$4  for  each  day's  attendance  and  for  the  time  necessarily  occupied 
in  going  to  and  returning  from  the  same,  and  8  cents  per  mile  for 
going  from  and  returning  to  his  place  of  residence.  Witnesses  who 
attend  at  points  so  far  removed  from  their  respective  residences  as 
to  prohibit  return  thereto  from  day  to  day  shall  be  entitled  to  an 
additional  allowance  of  $12  per  day  for  expenses  of  subsistence, 
including  the  time  necessarily  occupied  in  going  to  and  returning 
from  the  place  of  attendance.  Mileage  payments  shall  be  tendered 
to  the  witness  upon  service  of  a  subpena  issued  on  behalf  of  the 
Commis.sion  or  any  subcommittee  thereof, 
"(k)   Restriction  on  issuance  of  subpena. 

"The  Commission  shall  not  issue  any  subpena  for  the  attendance 
and  testimony  of  witnesses  or  for  the  production  of  written  or  other 
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reasonable  doubt  by  an  investigation  of  the  legislative 
history  of  the  Act. 

The  complete  story  of  the  1957  Act  begins  with  the 
1956  House  Civil  Rights  Bill,  H.  R.  627.  That  bill  was 
reported  out  of  the  House  Judiciary  Committee  without 
any  reference  to  the  procedures  to  be  used  by  the  Com- 
mission in  conducting  its  hearings.  H.  R.  Rep.  No.  2187, 
84th  Cong.,  2d  Sess.  During  the  floor  debate,  Repre- 
sentative Dies  of  Texas  introduced  extensive  amend- 
ments designed  to  regulate  the  procedure  of  Commission 
hearings.  102  Cong.  Rec.  13542.  Those  amendments 
would  have  guaranteed  to  witnesses  appearing  before  the 
Commission  all  of  the  rights  claimed  by  the  respondents 
in  these  cases.  The  amendments  provided,  in  pertinent 
part,  that  a  person  who  might  be  adversely  affected  by 
the  testimony  of  another  "shall  be  fully  advised  by  the 


matter  which  would  require  the  presence  of  the  party  subpenaed  at 
a  hearing  to  be  held  outside  of  the  State,  wherein  the  witness  is  found 
or  resides  or  transacts  business."    71  Stat.  634,  42  U.  S.  C.  §  1975a. 

In  addition  to  the  procedural  safeguards  provided  by  Section  102 
of  the  Act,  the  Commission's  Rules  of  Procedure  grant  additional 
protection.  Thas,  Rule  3  (f)  of  the  Commission's  Rules  of  Procedure 
provides: 

"(f)  An  accurate  transcript  shall  be  made  of  the  testimony  of  all 
witnesses  in  all  hearings,  either  public  or  executive  sessions,  of  the 
Commission  or  of  any  subcommittee  thereof.  Each  witness  shall 
have  the  right  to  inspect  the  record  of  his  own  testimony.  A  tran- 
script copy  of  his  testimony  may  be  purchased  by  a  witness  pursuant 
to  Rule  2  (i)  above.  Transcript  copies  of  public  sessions  may  be 
obtained  by  the  public  upon  payment  of  the  cost  thereof." 
And  Rule  3  (j)  provides: 

"(j)  If  the  Commission  pursuant  to  Rule  2  (e),  or  any  subcom- 
mittee thereof,  determines  that  evidence  or  testimony  at  any  hearing 
may  tend  to  defame,  degrade,  or  incriminate  any  person,  it  shall 
advise  such  person  that  such  evidence  has  been  given  and  it  shall 
afford  such  person  an  opportunity  to  read  the  pertinent  testimony 
and  to  appear  as  a  voluntary  witness  or  to  file  a  sworn  statement  in 
his  behalf." 
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Commission  as  to  the  matters  into  which  the  Commission 
proposes  to  inquire  and  the  adverse  material  which  is 
proposed  to  be  presented";  that  a  person  adversely 
affected  by  evidence  or  testimony  given  at  a  public  hear- 
ing could  "appear  and  testify  or  file  a  sworn  statement 
in  his  own  behalf";  that  such  a  person  could  also  "have 
the  adverse  witness  recalled"  within  a  stated  time; 
and  that  he  or  his  counsel  could  cross-examine  adverse 
witnesses." 


"The  amendments  introduced  by  Representative  Dies  read,  in 
pertinent  part,  as  follows: 

'"(q)  A  person  shall  be  considered  to  be  adversely  affected  by 
evidence  or  testimony  of  a  witness  if  the  Commission  determines 
that:  (i)  the  evidence  or  testimony  would  constitute  libel  or  slander 
if  not  presented  before  the  Commission  or  (ii)  the  evidence  or  testi- 
mony alleges  crime  or  misconduct  or  tends  to  disgrace  or  otherwise 
to  expose  the  person  to  public  contempt,  hatred,  or  scorn. 

"'(r)  Insofar  as  practicable,  any  person  whose  activities  are  the 
subject  of  investigation  by  the  Commission,  or  about  whom  adverse 
information  is  proposed  to  be  presented  at  a  public  hearmg  of 
the  Commission,  shall  be  fully  advised  by  the  Commission  as  to  the 
matters  into  which  the  Commission  proposes  to  inquire  and  the 
adverse  material  which  is  proposed  to  be  presented.  Insofar  as 
practicable,  all  material  reflecting  adversely  on  the  character  or 
reputation  of  any  individual  which  is  proposed  to  be  presented  at  a 
public  hearing  of  the  Commission  shall  be  first  reviewed  in  executive 
session  to  determine  its  reliability  and  probative  value  and  shall  not 
be  presented  at  a  public  hearing  except  pursuant  to  majority  vote 
of  the  Commission. 

"'(s)  If  a  person  is  adversely  affected  by  evidence  or  testimony 
given  in  a  public  hearing,  that  person  shall  have  the  right:  (i)  to 
appear  and  testify  or  file  a  sworn  statement  in  his  own  behalf, 
(ii)  to  have  the  adverse  witness  recalled  upon  application  made 
within  thirty  days  after  introduction  of  such  evidence  or  determina- 
tion of  the  adverse  witness'  testimony,  (iii)  to  be  represented  by 
counsel  as  heretofore  provided,  (iv)  to  cross-examme  (m  person  or 
by  counsel)  such  adverse  witness,  and  (v)  subject  to  the  discretion  of 
the  Commission,  to  obtain  the  issuance  by  the  Commission  of  sub- 
penas  for  witnesses,  documents,  and  other  evidence  in  his  defense. 
Such  opportunity  for  rebuttal  shall  be  afforded  promptly  and,  so 
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The  bill,  as  finally  passed  by  the  House,  contained  all 
of  the  amendments  proposed  by  Representative  Dies. 
102  Cong.  Rec.  13998-13999.  However,  before  further 
action  could  be  taken,  the  bill  died  in  the  Senate.  Al- 
though many  proposals  relating  to  civil  rights  were  intro- 
duced in  the  1957  Session  of  Congress,  two  bills  became 
the  prominent  contenders  for  support.  One  was  S.  83, 
a  bill  introduced  by  Senator  Dirksen  containing  the  same 
procedural  provisions  that  the  amended  House  bill  in 
1956  had  contained.  The  other  bill,  H.  R.  6127,  was 
introduced  by  Representative  Celler,  Chairman  of  the 
House  Judiciary  Committee,  and  this  bill  incorporated 
the  so-called  House  "fair  play"  rules  as  the  procedures 
which  should  govern  the  conduct  of  Commission  hear- 
ings.'*    After  extensive  debate  and  hearings,  H.  R.  6127 


far  as  practicable,  such  hearing  shall  be  conducted  at  the  same  place 
and  under  the  sr<.me  circumstances  as  the  hearing  at  which  adverse 
testimony  was  presented. 

"  'Cross-examination  shall  be  limited  to  one  hour  for  each  witness, 
unless  the  Commission  by  majority  vote  extends  the  time  for  each 
witness  or  group  of  witnesses. 

"  '(t)  If  a  person  is  adversely  affected  by  evidence  or  testimony 
given  in  executive  session  or  by  material  in  the  Commission  files  or 
records,  and  if  public  release  of  such  evidence,  testimony,  or  material 
is  contemplated  such  person  shall  have,  prior  to  the  public  release 
of  such  evidence  or  testimony  or  material  or  any  disclosure  of  or 
comment  upon  it  by  members  of  the  Commission  or  Commission 
staff  or  taking  of  similar  evidence  or  testimony  in  a  public  hearing, 
the  rights  heretofore  conferred  and  the  right  to  inspect  at  least  as 
much  of  the  evidence  or  testimony  of  the  adverse  witness  or  material 
as  will  be  made  public  or  the  subject  of  a  public  hearing. 

"'(u)  Any  witness  (except  a  member  of  the  press  who  testifies 
in  his  professional  capacity)  who  gives  testimony  before  the  Com- 
mission in  an  open  hearing  which  reflects  adversely  on  the  character 
or  reputation  of  another  person  may  be  required  by  the  Commission 
to  disclose  his  sources  of  information,  unless  to  do  so  would  endanger 
the  national  security.'  "     102  Cong.  Rec.  13542-13543. 

"  The  complete  text  of  the  House  "fair  play"  rules  may  be  found 
in  H.  Res.  151, 84th  Cong.,  1st  Sess. 
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was  finally  passed  by  both  Houses  of  Congress,  and  the 
House  "fair  play"  rules,  which  make  no  provision  for 
advance  notice,  confrontation,  or  cross-examination,  were 
adopted  in  preference  to  the  more  protective  rules  sug- 
gested in  S.  83." 


'"  That  Congress  focused  upon  the  issues  here  involved  and  recog- 
nized the  distinctions  between  H.  R.  6127  and  S.  83  is  attested  to 
by  the  following  extracts  from  the  floor  debate  and  committee 
hearings : 

In  testifying  before  both  the  House  and  Senate  Subcommittees 
considering  the  various  proposed  civil  rights  bills,  Attorney  Genera! 
Brownell  supported  the  adoption  of  the  House  "fair  play"  rules 
instead  of  the  more  restrictive  procedures  outlined  in  S.  83.  Thus, 
at  the  Senate  hearings,  the  Attorney  General  made  the  following 
statement : 

"Now  there  is  one  other  addition  to  S.  83  that  I  would  like  to  maice 
special  reference  to  and  that  is  the  provision  for  rules  of  procedure 
contained  in  section  102  on  pages  2  to  10  of  S.  83. 

"These  rules  of  procedure  are  considerably  more  restrictive  than 
those  imposed  on  regular  committees  of  the  House  and  Senate.  There 
is  much  in  them  which  clearly  would  be  desirable.  We  have  not  as 
yet  had  any  experience  with  the  use  of  rules  such  as  those  proposed 
here  and  we  cannot  predict  the  extent  to  which  they  might  be  used 
to  obstruct  the  work  of  the  Commission. 

"Yet  I  feel  that  the  task  to  be  given  to  this  Commission  is  of  such 
great  public  importance  that  it  would  be  a  mistake  to  make  it  the 
vehicle  for  exf)erimenting  with  new  rules  which  may  have  to  be 
tested  out  under  the  courts  and  this  is  only  a  2-year  Commission 
and  you  might  have  to  spend  those  2  years  studying  the  rules  instead 
of  getting  at  the  facts."  Hearings  before  Subcommittee  on  Con- 
stitutional Rights  of  the  Senate  Judiciarj-  Committee,  85th  Cong., 
1st  Sess.  14-15. 

See  also  Hearings  before  Subcommittee  No.  5  of  the  House  Judiciarj 
Committee,  85th  Cong.,  1st  Sess.  593. 

The  lack  of  any  right  to  cross-examine  witnesses  was  commented 
upon  by  members  of  both  the  House  and  the  Senate: 

Statement  of  Senator  Talmadge  during  the  Senate  floor  debate, 
103  Cong.  Rec.  11504: 

"No  provision  is  made  for  notification  of  persons  against  whom 
charges  are  to  be  made.        {Footnote  15  continued  on  pp.  4SS-4Sff.] 
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The  legislative  background  of  the  Civil  Rights  Act  not 
only  provides  evidence  of  congressional  authorization, 
but  it  also  distinguishes  these  cases  from  Greene  v. 
McElroy,  supra,  upon  which  the  court  below  relied  so 
heavily.  In  Greene  there  was  no  express  authoriza- 
tion by  Congress  or  the  President  for  the  Department 
of  Defense  to  adopt  the  type  of  security  clearance 
program  there  involved.  Nor  was  there  any  legislative 
history  or  executive  directive  indicating  that  the  Secre- 
tary of  Defense  was  authorized  to  establish  a  security 
clearance  program  which  could  deprive  a  person  of  his 
government  employment  on  the  basis  of  secret  and  un- 
disclosed information.  Therefore,  we  concluded  in  Greene 
that  because  of  the  serious  constitutional  problems 
presented,  mere  acquiescence  by  the  President  or  the 
Congress  would  not  be  sufficient  to  constitute  authoriza- 


"No  provision  is  made  for  persons  adversely  affected  by  testimony 
taken  by  the  Commission  to  be  present  when  they  are  accused  or 
later  to  confront  and  cross-examine  their  accusers." 

Statement  of  Senator  Stennis  during  Senate  floor  debate,  103  Cong. 
Rec.  13835: 

"Defamatory  testimony  tending  to  defame,  degrade,  or  incrimi- 
nate any  person  cannot  be  heard  by  the  person  slandered,  since  the 
testimony  must  be  taken  in  executive  session.  There  is  no  require- 
ment in  the  proposed  statute  that  the  person  injured  by  defamatory 
testimony  shall  have  an  opportunity  to  examine  the  nature  of  the 
adverse  testimony.  He  has  no  right  of  confrontation  nor  cross-exam- 
ination, and  his  request  to  subpena  witnesses  on  his  behalf  falls  within 
the  arbitrary  discretion  of  the  Commission.  There  is  no  right  to 
subpena  witnesses." 

Statement  of  Representative  Kilday  during  House  floor  debate, 
103  Cong.  Rec.  8673: 

"The  bill  provides  that  witnesses  may  be  accompanied  by  counsel, 
for  what  purpose?  'For  the  purpose  of  advising  them  concerning 
their  constitutional  rights.'  That  is  all.  Even  though  the  Commis- 
sion or  its  own  counsel  develops  only  a  portion  of  a  transaction,  and 
that  adverse  to  the  witness,  his  lawjer  cannot  ask  a  single  question 
to  develop  the  remainder  of  the  transaction  or  the  portion  favorable 
to  him." 
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tion  for  the  security  clearance  procedures  adopted  by 
the  Secretary  of  Defense.  The  facts  of  this  case  present 
a  sharp  contrast  to  those  before  the  Court  in  Greene. 
Here,  we  have  substantially  more  than  the  mere  acqui- 
escence upon  which  the  Government  relied  in  Greene. 
There  was  a  conscious,  intentional  selection  by  Congress 
of  one  bill,  providing  for  none  of  the  procedures  demanded 
by  respondents,  over  another  bill,  which  provided  for  all 
of  those  procedures.  We  have  no  doubt  that  Congress' 
consideration  and  rejection  of  the  procedures  here  at 
issue  constituted  an  authorization  to  the  Commission 
to  conduct  its  hearings  according  to  the  Rules  of  Pro- 
cedure it  has  adopted,  and  to  deny  to  witnesses  the 
rights  of  apprisal,  confrontation,  and  cross-examination. 


Statement  of  Representative  Frazier  during  Hearings  before  the 
House  Rules  Committee,  85th  Cong.,  1st  Sess.  176: 

"The  authors  of  this  proposal  contemplate  that  it  will  yield  thou- 
sands of  complaints  and  even  more  thousands  of  subpenas  will  be 
issued.  The  various  allegations  will,  in  the  first  instance,  be  incon- 
trovertible and  wholly  ex  parte  and  the  principal  concerned,  again.«t 
whom  the  charges  are  made,  when  summoned  as  a  witness  is  given 
no  opportunity  to  cross-examine.  True,  the  person  summoned  as 
a  witness  may  have  counsel  (sec.  102),  but  only  for  the  purpose  of 
advising  him  of  his  constitutional  rights." 

That  the  bill  contained  the  House  "fair  play"  rules  is  demonstrated 
by  the  following  statement  of  Representative  Celler,  the  author  of 
the  bill: 

"The  rules  of  procedure  of  the  Commission  are  the  same  as  those 
which  govern  the  committees  of  the  House.  For  example,  the  chair- 
man is  required  to  make  an  opening  statement  as  to  the  subject  of 
the  hearing.  Witnesses  are  furnished  with  a  copy  of  the  Commis- 
sion's rules  and  may  be  accompanied  by  counsel.  The  chairman  is 
authorized  to  punish  breaches  of  order  by  censure  and  exclusion 
Protection  is  furnished  to  witnesses  when  it  appears  that  a  per.-;on 
may  be  the  subject  of  derogatory  information  by  requiring  such 
evidence  to  be  received  in  executive  session,  and  affording  the  per,«on 
affected  the  right  to  appear  and  testify,  and  further  to  submit  a 
request  for  subpena  of  additional  witnesses."  103  Cong.  Rec.  S4i11. 
(Emphasis  supplied.) 
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II. 

The  existence  of  authorization  inevitably  requires  us 
to  determine  whether  the  Commission's  Rules  of  Proce- 
dure are  consistent  with  the  Due  Process  Clause  of  the 
Fifth  Amendment."' 

Since  the  requirements  of  due  process  frequently  vary 
with  the  type  of  proceeding  involved,  e.  g.,  compare  Opp 
Cotton  Mills,  Inc.  v.  Administrator,  312  U.  S.  126,  152, 
with  Interstate  Commerce  Comm'n  v.  Louisville  &  N.  R. 
Co.,  227  U.  S.  8S,  91,  we  think  it  is  necessary  at  the  outset 
to  ascertain  both  the  nature  and  function  of  this  Commis- 
sion. Section  104  of  the  Civil  Rights  Act  of  1957  specifies 
the  duties  to  be  performed  by  the  Commission.  Those 
duties  consist  of  (1)  investigating  written,  sworn  allega- 
tions that  anyone  has  been  discriminatorily  deprived  of 
his  right  to  vote;  (2)  studying  and  collecting  information 
"concerning  legal  developments  constituting  a  denial  of 
equal  protection  of  the  laws  under  the  Constitution"; 
and  (3)  reporting  to  the  President  and  Congress  on  its 
activities,  findings,  and  recommendations."     As  is  appar- 


'« Although  the  re.spondents  contend  that  the  procedures  adopted 
by  tlie  Commission  also  violate  their  rights  under  the  Sixth  Amend- 
ment, their  claim  does  not  merit  extensive  discussion.  That  Amend- 
ment is  specifically  limited  to  "criminal  prosecutions,"  and  the 
proceedings  of  the  Commission  clearly  do  not  fall  within  that 
category.    See  United  States  v.  Zucker,  161  U.  S.  475,  481. 

'^  The  full  text  of  Section  104  of  the  Act  reads  as  follows: 
"§  1975c.  Duties;  reports;  termination. 

"(a)  The  Commission  shall — 

"(1)  investigate  allegations  in  writing  under  oath  or  affirmation 
that  certain  citizens  of  the  United  States  are  being  deprived  of  their 
right  to  vote  and  have  that  vote  counted  by  reason  of  their  color, 
race,  religion,  or  national  origin;  which  writing,  under  oath  or 
affirmation,  .<hall  set  forth  the  facts  upon  which  such  belief  or  beliefs 
are  based; 

"(2)  study  and  collect  information  concerning  legal  development.'-: 
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ent  from  this  brief  sketch  of  the  statutory  duties  imposed 
upon  the  Commission,  its  function  is  purely  investigative 
and  fact-finding.  It  does  not  adjudicate.  It  does  not 
hold  trials  or  determine  anyone's  civil  or  criminal 
liability.  It  does  not  issue  orders.  Nor  does  it  indict, 
punish,  or  impose  any  legal  sanctions.  It  does  not 
make  determinations  depriving  anyone  of  his  life,  liberty, 
or  property.  In  short,  the  Commission  does  not  and 
cannot  take  any  affirmative  action  which  will  affect  an 
individual's  legal  rights.  The  only  purpose  of  its  existence 
is  to  find  facts  which  may  subsequently  be  used  as  the 
basis  for  legislative  or  executive  action. 

The  specific  constitutional  question,  therefore,  is 
whether  persons  whose  conduct  is  under  investigation  by 
a  governmental  agency  of  this  nature  are  entitled,  by 
virtue  of  the  Due  Process  Clause,  to  know  the  specific 
charges  that  are  being  investigated,  as  well  as  the  identity 
of  the  complainants,'*  and  to  have  the  right  to  cross- 


coastituting  a  denial  of  equal  protection  of  the  laws  under  the 
Constitution;  and 

"(3)  appraise  the  laws  and  policies  of  the  Federal  Government 
with  respect  to  equal  protection  of  the  laws  under  the  Constitution. 

"(b)  The  Commission  shall  submit  interim  reports  to  the  President 
and  to  the  Congress  at  such  times  as  either  the  Commission  or  the 
President  shall  deem  desirable,  and  shall  submit  to  the  President  and 
to  the  Congress  a  final  and  comprehensive  repwrt  of  its  activities, 
findings,  and  recommendations  not  later  than  two  years  from 
September  9,  1957. 

"(c)  Sixty  days  after  the  submission  of  its  final  report  and  recom- 
mendations the  Commission  shall  cea.se  to  exist."  71  Stat.  635,  42 
U.  S.  C.  §  1975c. 

"  It  should  be  noted  that  the  respondent*  in  the.se  cases  did  iiave 
notice  of  the  general  nature  of  the  inquiry.  The  only  information 
withheld  from  them  was  the  identity  of  specific  complainants  and 
the  exact  charges  made  by  those  complainants.  Because  most  of  the 
charges  related  to  the  denial  of  individual  voting  rights,  it  is  apparent 
that  the  Commission  could  not  have  disclosed  the  exact  charges 
without  also  revealing  the  names  of  the  complamants. 
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examine  those  complainants  and  other  witnesses.  Al- 
though these  procedures  are  very  desirable  in  some  situ- 
ations, for  the  reasons  which  we  shall  now  indicate,  we 
are  of  the  opinion  that  they  are  not  constitutionally 
required  in  the  proceedings  of  this  Commission. 

"Due  process"  is  an  elusive  concept.  Its  exact  bound- 
aries are  undefinable,  and  its  content  varies  according 
to  specific  factual  contexts.  Thus,  when  governmental 
agencies  adjudicate  or  make  binding  determinations  which 
directly  affect  the  legal  rights  of  individuals,  it  is  im- 
perative that  those  agencies  use  the  procedures  which  have 
traditionally  been  associated  with  the  judicial  process. 
On  the  other  hand,  when  governmental  action  does  not 
partake  of  an  adjudication,  as  for  example,  when  a  general 
fact-finding  investigation  is  being  conducted,  it  is  not 
necessary  that  the  full  panoply  of  judicial  procedures  be 
used.  Therefore,  as  a  generalization,  it  can  be  said  that 
due  process  embodies  the  differing  rules  of  fair  play,  which 
through  the  years,  have  become  associated  with  differing 
types  of  proceedings.  Whether  the  Constitution  requires 
that  a  particular  right  obtain  in  a  specific  proceeding 
depends  upon  a  complexity  of  factors.  The  nature  of  the 
alleged  right  involved,  the  nature  of  the  proceeding,  and 
the  possible  burden  on  that  proceeding,  are  all  considera- 
tions which  must  be  taken  into  account.  An  analysis  of 
these  factors  demonstrates  why  it  is  that  the  particular 
rights  claimed  by  the  respondents  need  not  be  conferred 
upon  those  appearing  before  purely  investigative  agencies, 
of  which  the  Commission  on  Civil  Rights  is  one. 

It  is  probably  sufficient  merely  to  indicate  that  the 
rights  claimed  by  respondents  are  normally  associated 
only  with  adjudicatory  proceedings,  and  that  since  the 
Commission  does  not  adjudicate,  it  need  not  be  bound 
by  adjudicatory  procedures.  Yet,  the  respondents  con- 
tend, and  the  court  below  implied,  that  such  procedures 
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are  required  since  the  Commission's  proceedings  might 
irreparably  harm  those  being  investigated  by  subjecting 
them  to  public  opprobrium  and  scorn,  the  distinct  likeli- 
hood of  losing  their  jobs,  and  the  possibility  of  criminal 
prosecutions.  That  any  of  these  consequences  will  result 
is  purely  conjectural.  There  is  nothing  in  the  record  to 
indicate  that  such  will  be  the  case  or  that  past  Commis- 
sion hearings  have  had  any  harmful  effects  upon  witnesses 
appearing  before  the  Commission.  However,  even  if  such 
collateral  consequences  were  to  flow  from  the  Commis- 
sion's investigations,  they  would  not  be  the  result  of  any 
affirmative  determinations  made  by  the  Commission,  and 
they  would  not  affect  the  legitimacy  of  the  Commission's 
investigative  function.'* 

On  the  other  hand,  the  investigative  process  could  be 
completely  disrupted  if  investigative  hearings  were  trans- 
formed into  trial-like  proceedings,  and  if  persons  who 
might  be  indirectly  affected  by  an  investigation  were  given 
an  absolute  right  to  cross-examine  every  witness  called 
to  testify.  Fact-finding  agencies  without  any  power  to 
adjudicate  would  be  diverted  from  their  legitimate  duties 
and  would  be  plagued  by  the  injection  of  collateral  issues 
that  would  make  the  investigation  interminable.  Even 
a  person  not  called  as  a  witness  could  demand  the  right  to 
appear  at  the  hearing,  cross-examine  any  witness  whose 
testimony  or  sworn  affidavit  allegedly  defamed  or  incrim- 
inated him,  and  call  an  unlimited  number  of  witnesses  of 


"Cf.  Sinclair  v.  United  States,  279  U.  S.  263,  295,  holding  th;.t 
Congress'  legitimate  right  to  investigate  is  not  affecteil  by  the  fart 
that  information  disclosed  at  the  investigation  may  al.-o  be  u.-ed  in  a 
subsequent  criminal  prosecution.  Cf.  also  McGrain  v.  Daughtitij. 
273  U.  S.  135,  179-180,  holdmg  that 'a  regular  congres.^ional  invivti- 
gation  Ls  not  rendered  invalid  merely  because  ""it  might  po.-^sibly  dis- 
clo.-*  crime  or  wrongdoing"  on  the  part  of  \vitne.<.-es  summoned  to 
appear  at  the  mvestigation.     Id.,  at  180. 
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his  own  selection.'"  This  type  of  proceeding  would  make 
a  shambles  of  the  investigation  and  stifle  the  agency  in  its 
gathering  of  facts. 

In  addition  to  these  persuasive  considerations,  we  think 
it  is  highly  significant  that  the  Commission's  procedures 
are  not  historically  foreign  to  other  forms  of  investigation 
under  our  system.  Far  from  being  unique,  the  Rules  of 
Procedure  adopted  by  the  Commission  are  similar  to 
those  which,  as  shown  by  the  Appendix  to  this  opinion,^' 
have  traditionally  governed  the  proceedings  of  the  vast 
majority  of  governmental  investigating  agencies. 

A  frequently  used  type  of  investigative  agency  is  the 
legislative  committee.  The  investigative  function  of  such 
committees  is  as  old  as  the  Republic."  The  volumes 
written  about  legislative  investigations  have  proliferated 
almost  as  rapidly  as  the  legislative  committees  themselves, 
and  the  courts  have  on  more  than  one  occasion  been  con- 
fronted with  the  legal  problems  presented  by  such  com- 
mittees.'^    The  procedures  adopted  by  legislative  inves- 


2"  The  injunction  i.ssued  by  the  court  below  would  certainly  lead 
to  this  result  since  it  prohibits  the  Commission  from  conducting  any 
hearing  under  existing  procedure,  even  though  those  being  investi- 
gated are  not  summoned  to  testify. 

"  A  compilation  of  the  rules  of  procedure  governing  the  investiga- 
tive proceedings  of  a  representative  group  of  administrative  and 
executive  agencies,  presidential  commissions,  and  congre.ssional  com- 
mittees is  set  out  in  the  Appendix  to  this  opinion,  pout.  p.  454. 

"The  first  full-fledged  congressional  investigating  committee  was 
established  in  1792  to  "inquire  into  the  causes  of  the  failure  of  the 
late  expedition  under  Major  General  St.  Clair."  3  Annals  of  Cong. 
493  (1792).  The  development  and  use  of  legislative  investigation 
by  the  colonial  governments  is  discussed  in  Eberling,  Congressional 
Investigations,  13-30.  The  English  origin  of  legislative  investigation 
in  this  country  is  discussed  in  Dimock,  Congressional  Investigating 
Committees,  46-56. 

-•^See,  e.  g..  KUbourn  v.  Thompson.  103  U.  S.  168:  McGraiu  v. 
Dougherty.  273  U.  S.  135;  Sinclair  v.  United  States.  279  U.  S.  263: 
Christoj]el  v.  United  States,  338  U.  S.  84;   United  States  v.  Bryan. 
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tigating  committees  have  varied  over  the  course  of  years. 
Yet,  the  history  of  these  committees  clearly  demonstrates 
that  only  infrequently  have  witnesses  appearing  before 
congressional  committees  been  afforded  the  procedural 
rights  normally  associated  with  an  adjudicative  proceed- 
ing. In  the  vast  majority  of  instances,  congressional  com- 
mittees have  not  given  witnesses  detailed  notice  or  an 
opportunity  to  confront,  cross-examine  and  call  other 
witnesses." 

The  history  of  investigations  conducted  by  the  execu- 
tive branch  of  the  Government  is  also  marked  by  a 
decided  absence  of  those  procedures  here  in  issue."  The 
best  example  is  provided  by  the  administrative  regula- 
tory agencies.  Although  these  agencies  normally  make 
determinations  of  a  quasi- judicial  nature,  they  also 
frequently  conduct  purely  fact-finding  investigations. 
When  doing  the  former,  they  are  governed  by  the  Admin- 
istrative Procedure  Act,  60  Stat.  237,  5  U.  S.  C.  §§  1001- 
1011,  and  the  parties  to  the  adjudication  are  accorded 
the  traditional  safeguards  of  a  trial.     However,   when 


339  U.  S.  323;  United  States  v.  Fleischman.  339  U.  S.  .349;  Watkins  v. 
United  States,  354  U.  S.  178;  Barenblatt  v.  Urtited  States.  360 
U.  S.  109. 

-*  See  Appendix,  post,  pp.  478-485.  See  also  Diinock,  Congressional 
Investigating  Committees,  153;  Eberling,  Congressional  Investigations, 
283,  390;  McGeary,  The  Developments  of  Congressional  Investiga- 
tive Power,  80;  Liacos,  Rights  of  Witnesses  Before  Congressional 
Committees,  33  B.  U.  L.  Rev.  337,  359-361 ;  American  Bar  .\ssociation, 
Special  Committee  on  Individual  Rights  as  Affected  by  National 
Security,  Appendix  to  Report  on  Congressional  Investigations,  67-68. 

The  English  practice  is  described  in  Clokie  and  Robinson,  Royal 
Commissions  of  Inquiry;  Finer,  Congressional  Investigations:  The 
British  System,  18  U.  of  Chi.  L.  Rev.  521 ;  Keeton,  Parliamentar> 
Tribunals  of  Inquiry,  in  Vol.  12,  Current  Legal  Problems  1959,  12. 

"See  Appendix,  post,  pp.  454-471.  See  also  Gellhorn,  Federal 
.\dministrative  Proceedings,  108;  Report  of  the  .Attorney  General's 
Committee  on  Administrative  Procedure  and  the  various  Monographs 
written  bv  that  Committee. 
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these  agencies  are  conducting  nonadjudicative,  fact-find- 
ing investigations,  rights  such  as  apprisal,  confrontation, 
and  cross-examination  generally  do  not  obtain. 

A  typical  agency  is  the  Federal  Trade  Commission.  Its 
rules  draw  a  clear  distinction  between  adjudicative  pro- 
ceedings and  investigative  proceedings.  16  CFR,  1958 
Supp.,  §  1.34.  Although  the  latter  are  frequently  initiated 
by  complaints  from  undisclosed  informants,  id.,  §§  1.11, 
1.15,  and  although  the  Commission  may  use  the  informa- 
tion obtained  during  investigations  to  initiate  adjudi- 
cative proceedings,  id.,  §  1.42,  nevertheless,  persons  sum- 
moned to  appear  before  investigative  proceedings  are 
entitled  only  to  a  general  notice  of  "the  purpose  and  scope 
of  the  investigation,"  id.,  §  1.33,  and  while  they  may  have 
the  advice  of  counsel,  "counsel  may  not,  as  a  matter  of 
right,  otherwise  participate  in  the  investigation."  Id., 
§  1.40.  The  reason  for  these  rules  is  obvious.  The  Fed- 
eral Trade  Commission  could  not  conduct  an  efficient 
investigation  if  persons  being  investigated  were  permitted 
to  convert  the  investigation  into  a  trial.  We  have  found 
no  authorities  suggesting  that  the  rules  governing 
Federal  Trade  Commission  investigations  violate  the 
Constitution,  and  this  is  understandable  since  any  person 
investigated  by  the  Federal  Trade  Commission  will  be 
accorded  all  the  traditional  judicial  safeguards  at  a  sub- 
sequent adjudicative  proceeding,  just  as  any  person  inves- 
tigated by  the  Civil  Rights  Commission  will  have  all 
of  these  safeguards,  should  some  type  of  adjudicative 
proceeding  subsequently  be  instituted. 

Another  regulatory  agency  which  distinguishes  between 
adjudicative  and  investigative  proceedings  is  the  Secu- 
rities and  Exchange  Commission.  This  Commission 
conducts  numerous  investigations,  many  of  which  are 
initiated  by  complaints  from  private  parties.  17  CFR 
§  202.4.  Although  the  Commission's  Rules  provide  that 
parties  to  adjudicative  proceedings  shall  be  given  detailed 
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notice  of  the  matters  to  be  determined,  id.,  1959  Supp., 
§  201.3,  and  a  right  to  cross-examine  witnesses  appearing 
at  the  hearing,  id.,  §  201.5,  those  provisions  of  the  Rules 
are  made  specifically  inapplicable  to  investigations,  id., 
§201.20,^  even  though  the  Commission  is  required  to 


2^  The  Commission's  practice  with  regard  to  investigations  was 
described  by  the  Attorney  General's  Committee  on  Administrative 
Procedure,  Monograph,  Securities  Exchange  Commission,  34—41.  The 
following  extract  is  pertinent  here; 

"Where  formal  investigations  are  utilized  as  preliminaries  to  decisive 
proceedings,  the  person  being  investigated  is  normally  not  sent  a 
notice,  which,  in  any  event,  is  not  public.  The  order  for  investigation, 
which  includes  the  notice,  is,  however,  exhibited  to  any  person 
examined  in  the  course  of  such  investigation  who  so  requests;  since 
ordmaniy  the  mvestigation  will  include  the  examination  of  the  person 
suspected  of  violation,  he  will,  thus,  have  actual  notice  of  the  investi- 
gation. Smce  a  person  may,  on  the  other  hand,  be  wholly  unaware 
of  the  fact  that  he  is  being  investigated  until  his  friends  who  are 
interviewed  so  inform  him,  and  since  this  may  sometimes  give  rise 
to  antagonism  and  a  feeling  that  the  Commission  is  besmirching  him 
behind  his  back,  no  reason  is  apparent  why,  simply  as  a  matter  of 
goocl  will,  the  Commission  should  not  in  ordinary  cases  send  a  copy 
of  its  order  for  investigation  to  the  person  under  investigation. 

"The  Commission's  Rules  of  Practice  expressly  provide  that  all 
such  rules  (governing  notice,  amendments,  objections  to  evidence, 
briefs,  and  the  like)  are  inapphcable  to  formal  investigatory  hearings 
in  the  absence  of  express  provision  to  the  contrary-  in  the  order  and 
with  the  exception  of  rule  II,  which  relates  to  appearance  and  prac- 
tice by  representatives  before  the  Commission.  The  testimony  given 
in  such  investigations  is  recorded  ....  In  the  usual  case,  witnesses 
are  granted  the  right  to  be  accompanied  by  counsel,  but  the  latter's 
role  is  limited  simply  to  advisijig  the  witnesses  in  respect  of  their 
right  against  self-incrimination  without  claiming  the  benefits  of  the 
immunity  clause  of  the  pertinent  statute  (a  right  of  which  the  presid- 
ing officer  is,  in  any  event,  instructed  to  apprise  the  witnesses)  and 
to  making  objections  to  questions  which  assertedlij  exceed  the  scopr 
of  the  order  of  investigation."  /rf.,  37-38.  (Emphasis  supplied.)  See 
also  Loss,  Securities  Regulation  (1951),  1152. 
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initiate  civil  or  criminal  proceedings  if  an  investigation 
discloses  violations  of  law."  Undoubtedly,  the  reason  for 
this  distinction  is  to  prevent  the  sterilization  of  investi- 
gations by  burdening  them  with  trial-like  procedures. 

Another  type  of  executive  agency  which  frequently 
conducts  investigations  is  the  presidential  commission. 
Although  a  survey  of  these  commissions  presents  no  defi- 
nite pattern  of  practice,  each  commission  has  generally 
been  permitted  to  adopt  whatever  rules  of  procedure  seem 
appropriate  to  it,"  and  it  is  clear  that  many  of  the  most 
famous  presidential  commissions  have  adopted  rules  simi- 
lar to  those  governing  the  proceedings  of  the  Civil  Rights 
Commission.^'  For  example,  the  Roberts  Commission 
established  in  1941  to  ascertain  the  facts  relating  to  the 
Japanese  attack  upon  Pearl  Harbor,  and  to  determine 
whether  the  success  of  the  attack  resulted  from  any  dere- 
lictions of  duty  on  the  part  of  American  military  per- 
sonnel, did  not  permit  any  of  the  parties  involved  in  the 
investigation  to  cross-examine  other  witnesses.  In  fact, 
many  of  the  persons  whose  conduct  was  being  investi- 
gated were  not  represented  by  counsel  and  were  "hot 
present  during  the  interrogation  of  other  witnesses. 
Hearings  before  the  Joint  Committee  on  the  Investiga- 
tion of  the  Pearl  Harbor  Attack,  79th  Cong.,  1st  Sess., 
pts.  22-25. 

Having  considered  the  procedures  traditionally  followed 
by  executive  and  legislative  investigating  agencies,  we 
think  it  would  be  profitable  at  this  point  to  discuss  the 
oldest  and,  perhaps,  the  best  known  of  aU  investigative 
bodies,  the  grand  jury.  It  has  never  been  considered 
necessary  to  grant  a  witness  summoned  before  the  grand 

^'Loss,  Securities  Regulation  (1951),  1153.  See  also  the  statutes 
cited  in  the  Appendix,  post.  p.  463. 

^  Marcy,  Presidential  Commissions,  97-101. 
'■"See  Appendix,  post,  pp.  472^79. 
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jury  the  right  to  refuse  to  testify  merely  because  he  did 
not  have  access  to  the  identity  and  testimony  of  prior 
witnesses.  Nor  has  it  ever  been  considered  essential  that 
a  person  being  investigated  by  the  grand  jury  be  per- 
mitted to  come  before  that  body  and  cross-examine 
witnesses  who  may  have  accused  him  of  wrongdoing. 
Undoubtedly,  the  procedural  rights  claimed  by  the 
respondents  have  not  been  extended  to  grand  jury  hear- 
ings because  of  the  disruptive  influence  their  injection 
would  have  on  the  proceedings,  and  also  because  the  grand 
jurj'  merely  investigates  and  reports.    It  does  not  try. 

We  think  it  is  fairly  clear  from  this  survey  of  various 
phases  of  governmental  investigation  that  witnesses 
appearing  before  investigating  agencies,  whether  legisla- 
tive, executive,  or  judicial,  have  generally  not  been 
accorded  the  rights  of  apprisal,  confrontation,  or  cross- 
examination.  Although  we  do  not  suggest  that  the  grand 
jury  and  the  congressional  investigating  committee  are 
identical  in  all  respects  to  the  Civil  Rights  Commission,'"' 
we  mention  them,  in  addition  to  the  executive  agencies 
and  commissions  created  by  Congress,  to  show  that  the 
rules  of  this  Commission  are  not  alien  to  those  which 
have  historically  governed  the  procedure  of  investiga- 
tions conducted  by  agencies  in  the  three  major  branches 
of  our  Government.  The  logic  behind  this  historical 
practice  was  recognized  and  described  by  Mr.  Justice 
Cardozo's  landmark  opinion  in  Norwegian  Nitrogen 
Products  Co.  V.  United  States,  288  U.  S.  294.     In  that 


^^  However,  the  court*  have  on  more  than  one  occasion  hkened 
investigative  agencies  of  the  executive  branch  of  Government  to  a 
grand  jury.  See,  e.  g.,  United  States  v.  Morton  Salt  Co..  338  U.  S. 
632,  642;  Oklahoma  Press  Pub.  Co.  v.  Walling.  327  U.  S.  1S6,  216; 
Consolidated  Mines  of  Calif,  v.  Securities  &  Exchange  Comm'n,  97 
F.  2d  704,  708  (C.  A.  9th  Cir.) ;  Woolley  v.  United  States.  97  F.  2d 
258,262(C.A.9thCir.). 

550582  O-60— 32 
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case,  the  Court  was  concerned  with  the  type  of  hearing 
that  the  Tariff  Commission  was  required  to  hold  when 
conducting  its  investigations.  Specifically,  the  Court 
was  asked  to  decide  whether  the  Tariff  Act  of  1922,  42 
Stat.  858,  gave  witnesses  appearing  before  the  Commission 
the  right  to  examine  confidential  information  in  the  Com- 
mission files  and  to  cross-examine  other  witnesses  testify- 
ing at  Commission  hearings.  Although  the  Court  did  not 
phrase  its  holding  in  terms  of  due  process,  we  think  that 
the  following  language  from  Mr.  Justice  Cardozo's  opinion 
is  significant: 

"The  Tariff  Commission  advises;  these  others  ordain. 
There  is  indeed  this  common  bond  that  all  alike  are 
instruments  in  a  governmental  process  which  accord- 
ing to  the  accepted  classification  is  legislative,  not 
judicial.  .  .  .  Whatever  the  appropriate  label,  the 
kind  of  order  that  emerges  from  a  hearing  before  a 
body  with  power  to  ordain  is  one  that  impinges  upon 
legal  rights  in  a  very  different  way  from  the  report  of 
a  commission  which  merely  investigates  and  advises. 
The  traditionary  forms  of  hearing  appropriate  to  the 
one  body  are  unknown  to  the  other.  What  issues 
from  the  Tariff  Commission  as  a  report  and  recom- 
mendation to  the  President,  may  be  accepted,  modi- 
fied, or  rejected.  If  it  happens  to  be  accepted,  it  does 
not  bear  fruit  in  anything  that  trenches  upon  legal 
rights."    288  U.S..  at  318. 

And  in  referring  to  the  traditional  practice  of  investigat- 
ing bodies,  Mr.  Justice  Cardozo  had  this  to  say : 

"[W]ithin  the  meaning  of  this  act  the  'hearing' 
assured  to  one  affected  by  a  change  of  duty  does  not 
include  a  privilege  to  ransack  the  records  of  the  Com- 
mission, and  to  subject  its  confidential  agents  to  an 
examination  as  to  all  that  they  have  learned.    There 
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was    iw    thought    to   revolutionize   the   practice   of 
investigating   bodies  generally  and  of   this  one  in 
particular."     /rf.,  at  319.     (Emphasis  supplied.) 
Thus,  the  purely  investigative  nature  of  the  Commis- 
sion's proceedings,  the  burden  that  the  claimed  rights 
would  place  upon  those  proceedings,  and  the  traditional 
procedure  of  investigating  agencies  in  general,  leads  us  to 
conclude   that   the   Commission's    Rules   of    Procedure 
comport  with  the  requirements  of  due  process." 

Nor  do  the  authorities  cited  by  respondents  support 
their  position.  They  rely  primarily  upon  Morgan  v. 
United  States,  304  U.  S.  1 ;  Joint  Anti-fascist  Refugee 
Comm.  V.  McGrath,  341  U.  S.  123;  and  Greene  v. 
McElroy,  supra.  Those  cases  are  all  distinguishable 
in  that  the  government  agency  involved  in  each  was 
found  by  the  Court  to  have  made  determinations  in  the 
nature  of  adjudications  affecting  legal  rights.  Thus,  in 
Morgan,  the  action  of  the  Secretary  of  Agriculture  in 
fixing  the  maximum  rates  to  be  charged  by  market 
agencies  at  stockyards  was  challenged.  In  voiding  the 
order  of  the  Secretary  for  his  failure  to  coixluct  a  trial- 
hke  hearing,  the  Court  referred  to  the  adjudicatory  nature 
of  the  proceeding: 

"Congress,  in  requiring  a  'full  hearing.'  had  regard 
to  judicial  standards. — not  in  any  technical  sense 
but  with  respect  to  those  fundamental  requirements 
of  fairness  which  are  of  the  essence  of  due  process  in 
a  proceeding  of  a  judicial  nature."    304  V.  S..  at  19. 

"  The  Commission  cites  In  re  Groban.  352  U.  S.  330,  ami  .Anonii- 
mous  V.  Baker.  360  U.  S.  2S7,  in  support  of  its  position.  E;ioh  of  ii.- 
who  participated  in  those  cases  adheres  to  the  view  to  which  he  sub- 
scribed therein.  However,  because  there  are  significant  ditTereuci',- 
between  the  Groban  and  Anonymous  ca.ses  and  the  in.<tant  litigation, 
and  becau.-^e  the  re.-^ult  we  reach  today  is  supported  by  the  other  con- 
sideratioas  analyzed  herein,  the  Court  does  not  find  it  nece.-sarx  to 
discuss  either  of  those  ca>es. 


66-475   O  -  76  -  pt.  3  -  21 
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Likewise,  in  Joint  Anti-Fascist  Refugee  Comm.  v. 
McGrath,  341  U.  S.  123,  140-141,  this  Court  held  that 
the  Attorney  General's  action  constituted  an  adjudi- 
cation. Finally,  our  decision  last  year  in  Greene  v. 
McElroy  lends  little  support  to  the  respondents'  position. 
The  governmental  action  there  reviewed  was  certainly 
of  a  judicial  nature.  The  various  Security  Clearance 
Boards  involved  in  Greene  were  not  conducting  an  inves- 
tigation; they  were  determining  whether  Greene  could 
have  a  security  clearance — a  license  in  a  real  sense,  and 
one  that  had  a  significant  impact  upon  his  employment. 
By  contrast,  the  Civil  Rights  Commission  does  not  make 
any  binding  orders  or  issue  "clearances"  or  licenses 
having  legal  effect.  Rather,  it  investigates  and  reports 
leaving  affirmative  action,  if  there  is  to  be  any,  to  other 
governmental  agencies  where  there  must  be  action  de 
novo. 

The  respondents  have  also  contended  that  the  Civil 
Rights  Act  of  1957  is  inappropriate  legislation  under  the 
Fifteenth  Amendment.  We  have  considered  this  argu- 
ment, and  we  find  it  to  be  without  merit.  It  would 
unduly  lengthen  this  opinion  to  add  anything  to  the  Dis- 
trict Court's  disposition  of  this  claim.  See  177  F.  Supp., 
at  819-821. 

Respondents'  final  argument  is  that  the  Commission's 
hearings  should  be  governed  by  Section  7  of  the  Adminis- 
trative Procedure  Act,  60  Stat.  241,  5  U.  S.  C.  §  1006, 
which  specifies  the  hearing  procedures  to  be  used  by 
agencies  falling  within  the  coverage  of  the  Act.  One  of 
those  procedures  is  the  right  of  every  party  to  conduct 
"such  cross-examination  as  may  be  required  for  a  full  and 
true  disclosure  of  the  facts."  However,  what  the  re- 
spondents fail  to  recognize  is  that  Section  7,  by  its  terms, 
applies  only  to  proceedings  under  Section  4,  60  Stat.  238, 
5  U.  S.  C.  §  1003  (rule  making),  and  Section  5,  60  Stat. 
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239,  5-U.  S.  C.  §  1004  (adjudications),  of  the  Act.  As  we 
have  already  indicated,  the  Civil  Rights  Commission  per- 
forms none  of  the  functions  specified  in  those  sections. 
From  what  we  have  said,  it  is  obvious  that  the  District 
Court  erred  in  both  cases  in  enjoining  the  Commission 
from  holding  its  Shreveport  hearing.  The  court's  judg- 
ments are  accordingly  reversed,  and  the  cases  are 
remanded  with  direction  to  vacate  the  injunctions. 

Reversed  and  remanded. 

[For  opinion  of  Mr.  Justice  Frankfurter,  concurring 
in  the  result,  see  post,  p.  486.] 

[For  concurring  opinion  of  Mr.  Justice  Harlan,  joined 
by  Mr.  Justice  Clark,  see  post,  p.  493.] 

[For  dissenting  opinion  of  Mr.  Justice  Douglas,  joined 
by  Mr.  Justice  Black,  see  post,  p.  493.] 
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APPENDIX  TO  OPINION 

[FootDotes  at  end  of  table) 


Scope  of  agency's  investigative  authoritj 


Extent  of  agency's  snb* 
poena  power  In  investi- 
gative proceedings 


Executive  and 
Administra- 
tive Agencies ' 
Atomic 
Energy 
Commis- 
sion. 


The  Commission  is  authorized 
to  "make  such  studies  and 
investigations,  .  .  .  and  hold 
such  meetings  or  hearings  as 
.  .  .  [it]  may  deem  necessary  or 
proper  to  assist  it  in  exercising" 
any  of  its  statutory  functions. 
68  Stat.  948,  42  U.S.C.  §  2201  (c) . 


The  Commission 
may  subpoena  any 
person  to  appear 
and  testify  or 
produce  documents 
"at  any  desig- 
nated place.       68 
Stat.  948,  42 
U.S.C.  §2201  (c). 
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tion      to      cToss-ezaioioe 

MisceltaneoQS  comments 

proceedlaga  > 

others    testlfyinf   at    in- 

This  is  not  specified 

This  is  not  specified 

The  Commission's 

by  statute.     The 

by  statute.     The 

Rules  of  Practice 

Commission's  Rules 

Commission's  Rules 

draw  a  sharp 

of  Practice  provide 

of  Practice  do  not 

distinction  between 

that  "[t]he  procedure 

require  that  those 

informal  and  formal 

to  be  followed  in 

summoned  to  appear 

hearings.     Formal 

informal  hearings 

before  informal 

hearings  are  used 

shall  be  such  as  will 

hearings  be  given 

only  in  "cases  of 

best  serve  the 

the  right  to  cross- 

adjudication,"  10 

purpose  of  the 
hearing."     10  CFR 

examine  other 

CFR  1  2.708,  and 

witnesses.     Rather, 

parties  to  the 
Hearings  are  given 

i  2.720.     The  Rules 

the  Commission  is 

of  Practice  do  not 

given  the  discretion 

detailed  notice  of 

require  any  specific 

to  adopt  those 

the  subject  of  the 

type  of  notice  to  be 

procedures  which 
"will  best  serve  the 

hearing,  id.,  §  2.735, 

given  in  informal 

as  well  as  the  right 

hearings.     Ihid. 

purpose  of  the 
hearing."     10  CFR 

to  cross-examine 

witnesses,  id.,  §  2.747. 

§  2.720. 

Informal  hearings 
are  used  in 
investigations  "for 
the  purposes  of 
obtaining  necessary 
or  useful  information, 
and  affording 
participation  by 
interested  persons,  in 
the  formulation, 
amendment,  or 
rescission  of  rules 
and  regulations." 
Id.,  §  2.708.     The 
safeguards  which 
are  accorded  in  the 
formal,  adjudicative 
hearings  are  not 
mentioned  in  the 
Commission's  Rule 
relating  to  informal 
hearings.     Id., 
§  2.720. 
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Extent  of  agency's  sub- 
poenm  power  in  Inyesti- 
{■tive  proceedinffl 


Federal 
Communi- 
cations 
Commis- 
sion. 


(1)  The  Commission  is  author- 
ized to  investigate  any  matters 
contained  in  a  complaint  "in 
such  manner  and  by  such 
means  as  it  shall  deem  proper.'' 
48  Stat.  107;$,  47  U.  S.  C.  §  208. 

(2)  The  Federal  Communica- 
tions Commission  was  also  au- 
thorized to  conduct  a  special 
investigation  of  the  American 
Telephone  and  Telegraph 
Company,  and  to  obtain  infor- 
mation concerning  the  com- 
pany's history  and  structure, 
the  services  rendered  by  it,  its 
failure  to  reduce  rates,  the 
effect  of  monopolistic  control 
on  the  company,  the  methods 
of  competition  engaged  in  by 
the  company,  and  the  com- 
pany's attempts  to  influence 
public  opinion  by  the  use  of 
propaganda.     49  Stat.  43. 


(1)  The  Commis- 
sion m.ay  "sub- 
pena  the  attend- 
ance and  testi- 
mony of  witnesses 
and  the  produc- 
tion of  all  books, 
papers,  schedules 
of  charges,  con- 
tracts, agreements, 
and  documents 
relating  to  any 
matter  under  in- 
vestigation."    48 
Stat.  1096,  47 

U.  S.  C.  §  409  (e). 

(2)  The  Comm.is- 
sion  was  also 
given  the  subpoena 
power  by  the 
statute  avithor- 
izing  the  investi- 
gation of  the 
American  Tele- 
phone and  Tele- 
graph Company. 
49  Stat.  45. 


Federal 
Trade 
Commis- 
sion. 


(1)   The  Commission  is  author- 
ized to  investigate  "the  organ- 
ization, business,  conduct, 
practices,  and  management  of 
any  corporation  engaged  in 
commerce";  to  make  an  inves- 
tigation of  the  manner  in  which 
antitrust  decrees  are  being  car- 
ried out;  to  investigate  and 
report  the  facts  relating  to  any 
alleged  violations  of  the  anti- 


(1)  The  Commis- 
sion may  "sub- 
poena the  attend- 
ance and  testi- 
mony of  witnesses 
and  the  production 
of  all  such  docu- 
mentary evidence 
relating  to  any 
matter  under  in- 
vestigation."    38 
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The  type  of  notice  required 
to  be  given  in  inTestigative 
proceedings' 


The  right,  Ifanr,  of  persona 
affected  by  an  inveetiga- 
tlon  to  crosa-ezamine 
others  testlfring  at  tn- 
Testlgatire  praceedingi  * 


Mlflcellftneona  eonunenta 


This  is  not  specified 
by  statute.     The 
Cfommission's  Rules 
of  Practice  do  not 
specify  the  type  of 
notice  to  be  given  in 
investigative  pro- 
ceedings.    However, 
the  Rules  do  provide 
that  the  "[p]roce- 
dures  to  be  followed 
by  the  Commission 
shall,  unless  specifi- 
cally prescribed  .  .  • 
[in  the  Rules],  be 
such  as  in  the  opin- 
ion of  the  Commis- 
sion will  best  serve 
the  purposes  of  .  .  . 
[any  investigative) 
proceeding.'     47 
CFR  S  1.10. 


This  is  not  specified 
by  statute.  Nor  do 
the  Commission's 
Rules  of  Practice 
refer  to  cross-exami- 
nation in  investi- 
Mtive  proceedings. 
Therefore,  whether 
persons  appearing  at 
an  investigation 
have  the  privilege  of 
cross-examining 
witnesses  apparently 
depends  upon 
whether  the  Com- 
mission is  of  the 
opinion  that  cross- 
examination  "will 
best  serve  the  pur- 
poses of  such  pro- 
ceeding."    47  CFR 
§1.10.     It  should 
also  be  noted  that 
even  in  that  portion 
of  the  Commission's 
Rules  relating  to 
adjudicative  pro- 
ceedings, there  Is  no 
specific  provision 
relating  to  cross- 
examination.     Id., 
S§  1.101-1.193. 


It  should  be  noted 
that  the  Commis- 
sion's Report  on  the 
Telephone  Investi- 
gation made  no 
mention  of  the  type 
of  notice,  if  any, 
given  to  those 
summoned  to  appear 
at  the  investigation. 
Nor  was  there  any 
reference  to  cross- 
examination.     The 
Commission  did 
permit  the  Com- 
pany "to  submit 
statements  in  writ- 
ing pointing  out  any 
inaccuracies  in 
factual  data  or 
statistics  in  the 
reports  introduced 
in  the  hearings  or  in 
any  testimony  in 
connection  there- 
with, provided  that 
such  statements 
were  confined  to  the 
presentation  of  facts 
and  that  no  attempt 
would  be  made 
therein  to  draw 
conclusions  there- 
from."    H.  R.  Doc. 
No.  340,  76th  Cong., 
1st  Sess.  xviu. 


(1)  This  is  not  spec- 
ified by  statute. 
The  Commission's 
Rules  of  Practice 
provide  that  "(a]ny 
party  under  investi- 
gation compelled  to 
furnish  information 
or  documentary  evi- 
dence shall  be  ad- 
vised with  respect  to 


(1)  This  is  not  spec- 
ified by  statute. 
The  Commission's 
Rules  of  Practice 
provide  that  a  per- 
son required  to  tes- 
tify in  an  investi- 
gative proceeding 

may  be  accom- 
panied and  advised 
by  counsel,  but 


(1)  It  is  interesting 
to  note  that  the 
Commission's  Rules 
of  Practice  draw  an 
express  and  sharp 
distinction  between 
investigative  and  ad- 
judicative proceed- 
ings, and  that  the 
Commission's  Rules 
relating  to  notice  and 
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Federal 

trust  Acts  by  any  corporation; 

Stat.  722,  15 

Trade 

and  "to  investigate  .    .    .    trade 

U.S.C.  1  49. 

Commis- 

conditions in  and  with  foreign 

(2)  The  Commis- 

sion— 

countries  where  associations, 

sion  was  also 

Continued. 

combinations,  or  practices  of 

given  the  sub- 

manufacturers, merchants,  or 

poena  power 

traders,  or  other  conditions, 

under  the  statute 

may  affect  the  foreign  trade  of 

authorizing  the 

the  United  States."     38  Stat. 

investigation  of 

721-722,  15  U.S.C.  §  46. 

the  motor  vehicle 

(2)  The  Commission  was  also 

industry.     52 

authorized  to  conduct  a  special 

Stat.  218. 

investigation  of  the  motor 

vehicle  industry  to  determine 

(a)   "the  extent  of  concentra- 

tion of  control  and  of  monopoly 

in  the  manufacturing,  warelious- 
ing,  distribution,  and  sale  of 

automobiles,  accessories,  and 

parts,  including  methods  and 

devices  used  by  manufacturers 

for  obtaining  and  maintaining 

their  control  or  monopoly    .    .    . 

and  the  extent,  if  any,  to  which 

fraudulent,  dishonest,  unfair, 

and  injurious  methods  .   .   . 

[were]  employed,  including  com- 

binations, monopolies,  price 

fixing,  or  unfair  trade  practices"; 
and  (b)  "the  extent  to  which  any 

of  the  antitrust  laws  of  the 

United  States  .    .    .    [were] 

being  violated."    52  Stat.  218. 
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The  type  af  notice  required 
to  be  (iren  In  inTMtlgBtlTe 
iroceedlBC*  ' 


Thcriglit,  irany.ofperaons 
affected  by  en  inresttgs- 
tion  to  fToas-examtne 
otliera  teetifylix  st  In- 
TMtlfatlTe  proeeedlnsa  ' 


Mlacellaneoiw  comments 


the  puipose  and 
scopve  ot  the  investi- 
gation."    16  CFR, 
1959  Supp.,  §  1.33. 
(2)  The  Commis- 
sion's Report  on  the 
Motor  Vehicle  In- 
dustry did  not  indi- 
cate what  type  of 
notice,  if  any,  was 
given  to  those  sum- 
moned to  testify  at 
the  investigation. 
H.R.  Doc.  No.  468, 
76th  Cong.,  1st  Sees. 
Presumably,  the 
Commission's  regular 
Rules  of  Practice 
obtained. 


counsel  may  not,  as 
a  matter  of  right, 
otherwise  partici- 
pate in  the  investi- 
gation."    16  CFR, 
1959  Supp.,  §  1.40. 
Moreover,  while 
the  Rules  of  Prac- 
tice make  no  men- 
tion of  the  right  to 
cross-examine  wit- 
nesses in  investiga- 
tive proceedings,  see 
id.,  §  1.31-1.42, 
such  a  right  is  spe- 
cifically given  to 
parties  in  an  adjudi- 
cative proceeding. 
Id.,  §3.16. 
(2)  The  Commis- 
sion's Report  on  the 
Motor  Vehicle  In- 
dustry did  not  refer 
to  cross-examina- 
tion.    H.R.  Doc. 
No.  468,  76th  Cong., 
1st  Sess.     Pre- 
sumably, the  Com- 
mission s  regular 
Rules  of  Practice 
obtained. 


cross-examination  in 
investigative  pro- 
ceedings are  very 
similar  to  those 
adopted  by  the  Civil 
Rights  Commission. 

(2)  It  should  also  be 
observed  that  FTC 
investigations  may 
be  initiated  "upon 
complaint  by  mem- 
bers of  the  consuming 
public,  businessmen, 
or  the  concerns  ag- 
grieved by  unfair 
practices,"  16  CFR, 
1959  Supp.,  J  1.11, 
and  that  complaints 
received  by  the  Com- 
mission may  charge 
"any  violation  of 
law  over  which  the 
Commission  has  juris- 
diction."   Id.,  \  1.12. 

(3)  Also  relevant  to 
our  inquiry  is  the 
fact  that  the  Com- 
mission does  not 
"publish  or  divulge 
the  name  of  an  ap- 
plicant or  complain- 
ing party."   Id.,  {1.15. 

(4)  Finally,  it  is  im- 
portant to  observe 
that  the  FTC, 
unlike  the  Civil 
Rights  Commission, 
has  the  authority  to 
commence  adjudica- 
tive proceedings 
based  upon  the 
material  obtained 
by  means  of  inves- 
tigative proceedings. 
Id.,  k  1.42. 
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AgaacT 

Sco»e  oragCBcy's  InTcaUCBllTe  *athoritr 

ExIeaC  or  ■feney'*  mb- 
poen*  power  !■  InTcotl- 

National 
Labor  Re- 
lations 
Board. 

Under  the  National  Labor 
Relations  .\ct,  the  Board  is 
given  the  power  to  investigate 
petitions  and  charges  submitted 
to  it  relating  to  union  repre- 
sentation and  unfair  labor 
practices.     61  Stat.  144,  149, 
29  U.S.C.  §i  159  (c),  160  Q). 

"For  the  purpose 
of  all  hearings 
and  investiga- 
tions .  .  .  the 
Board  (may)  .  .  . 
copy  any  evidence 
of  any  person  be- 
ing investigated 
or  proceeded 
against  that  re- 
lates to  any  mat- 
ter under  investi- 
gation," and  it 
may  also  issue 
subpoenas  requir- 
ing the  attend- 
ance and  testi- 
mony of  witnesses 
in  any  proceeding 
or  investigation. 
61  Stat.  150,  29 
U.S.C.  J  161. 

Securities 
and  Ex- 
change 
Clommis- 
sion. 

(1)  Under  the  Securities  Act  of 
1933,  as  amended,  the  Com- 
mission is  authorized  to  con- 
duct "all  investigations  which 

.   .   .  are  necessary  and  proper 
for  the  enforcement  of"  the 
Act.     48  Stat.  85,  15  U.  S.  C. 
}  77s  (b). 

(2)  The  Securities  Exchange 
Act  of  1934  authorizes  the 
Commission  to  "make  such 
investigations  as  it  deems  nec- 
essary to  determine  whether 
any  person  has  violated  or  is 
about  to  violate  any  provisions 
of  .  .  .  [the  Act)  or  any  rule  or 
regulation  thereunder.'      48 
Stat.  899,  15  U.  S.  C.  §  78u  (a). 

(3)  The  PubHc  Utility  Holding 
Company  Act  of  1 935  em- 
powers the  Commission  to 
"investigate  any  facts,  condi- 

All  of  the  Acts 
which  authorize 
the  Commission  to 
conduct  investiga- 
tions also  bestow 
upon  it  the  power 
to  subpoena  wit- 
nesses, compel 
their  attendance, 
and  require  the 
production  of  any 
boo  its,  correspond- 
ence, memoranda, 
contracts,  agree- 
ments, and  other 
records  which  are 
relevant  to  the  in- 
vestigation.    Se- 
curities Act  of 
1933,  48  SUt.  85, 
15  U.  S.  C. 
j778  (b);Securi- 
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The  type  of  notice  required 
to  be  ciTen  In  InTesUsatlTe 
liraceedlnsa  ■ 


The  right,  Ifany,  of  persons 
affected  by  an  investiga- 
tion to  cross-euunfne 
others  testifying  at  In- 
Testigatlre  proceedings  • 


Miscellaneous  conunenta 


This  is  not  specified 
by  statute.    The 
Board's  Statements 
of  Procedure  and 
Rules  and  Regula- 
tions provide  for  the 
preUminary  investi- 
gation of  all  petitions 
and  charges  received 
by  the  Board.    Al- 
though a  copy  of  the 
initial  charge  may 
be  served  up)on  an 
alleged  violator, 
there  is  no  specific 
rule  requiring  the 
Board  to  give  notice 
of  the  preliminary 
investigation.    See 
29  CFR,  1960  Supp., 
51101.4,  101.18, 
101.22,  101.27, 
101.32,  102.63, 
102.77,  102.85. 


This  is  not  specified 
by  statute.    The 
Board's  Statements 
of  Procedure  and 
Rules  and  Regula- 
tions provide  for  the 
right  to  cross-ex- 
amine witnesses  at 
formal,  adjudicative 
hearings,  29  CFR, 
1960  Supp., 
§§101.10,  102.38, 
102.66,  102.86, 
102.90,  but  there  is 
no  such  provision 
with  regard  to  pre- 
liminary investiga- 
tions.    Id.,   §§101.4, 
101.18,  101.22,101.27, 
101.32,  102.63,  102.77, 
102.85. 


It  should  be  noted 
that  the  National  La- 
bor Relations  Board 
may  use  the  informa- 
tion collected  during 
preliminary  investi- 
gations to  initiate 
adjudicative  proceed- 
ings.    61  Stat.  149, 
29  U.  S.  C.  §  160  (1). 
The  Commission  on 
Civil  Rights  has  no 
such  power.     More- 
over, the  Board, 
unlike  the   Civil 
Rights  Commission, 
may  use  the  informa- 
tion obtained   by  it 
through  investiga- 
tions to  petition  the 
federal  courts  for 
appropriate  injunc- 
tive relief,  61  Stat. 
149,  29  U.  S.  C.  §  160 
(1). 


This  is  not  specified 
by  statute.     Nor  do 
the  Commission's 
Rules  of  Practice 
relating  to  formal 
investigations  make 
any  mention  of  the 
type  of  notice  which 
must  be  given  in 
such  proceedings. 
17  CFR  §  202.4. 
The  Commission's 
Rules  do  provide  for 
the  giving  of  notice 
in  adjudicative  pro- 
ceedings, id.,  1959 
Supp.,  §  201.3,  but 
this  provision  is 
made  specifically  in- 
applicable to  inves- 
tigative proceedings. 
Id.,  §201.20. 


This  is  not  specified 
by  statute.     The 
Cfommission's  Rules 
of  Practice  make  no 
mention  of  the  right 
to  cross-examine 
witnesses  in  investi- 
gative proceedings. 
17  CFR  §  202.4. 
Parties  are  given  the 
right  to  cross-ex- 
amine witnesses  in 
adjudicative  pro- 
ceedings, id.,  § 
201.5,  but  this  pro- 
vision is  made  spe- 
cifically inapplicable 
to  investigative 
proceedings.    Id., 
1201.20. 


The  Securities  and 
Exchange  Commis- 
sion's procedures  for 
investigative  pro- 
ceedings are  very 
similar  to  those  of 
the  Civil  Rights 
Commission.     Inves- 
tigations may  be 
initiated  upon  com- 
plaints received  from 
members  of  the  pub- 
lic, and  these  com- 
plaints may  contain 
specific  charges  of 
illegal  conduct.     17 
CFR  §  202.4.     It 
should  be  noted, 
however,  that  the 
Securities  and  Ex- 
change Commission, 
unlike  the  Civil 
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Scare  etmMmtf'm  iiiT««tigBtiTe  •atkority 


Eitont  of  (C«ii«7'*  nA- 
ponw  power  in'iBTesU- 
(•thre  frac**<iUifi 


Securities 
and  Ex- 
change 
Commis- 
sion— Con. 


tions,  practices,  or  matters 
which  it  may  deem  necessary 
or  appropriate  to  determine 
whether  any  person  has  vio- 
lated or  is  about  to  violate  any 
provision  of  .  .  .  [the  Act]  or 
any  rule  or  regulation  there- 
under, or  to  aid  in  the  enforce- 
ment of  the  provisions  of  .  .  . 
[the  Act),  in  the  prescribing  of 
rules  and  regulations  there- 
under, or  in  obtaining  informa- 
tion to  serve  as  a  basis  for  rec- 
ommending further  legislation 
concerning  the  matters  to 
which  .  .  .  [the  ActJ  relates." 
49  8Ut.  831,  15  U.  S.  C.  {  79r 
(a). 

(4)  The  Trust  Indenture  Act 
of  1939  authorizes  the  Com- 
mission to  conduct  "any  in- 
vestigation .  .  .  which  ...  is 
necessary  and  proper  for  the 
enforcement  of"  the  Act.     53 
Stat.  1 1 74, 1 5  U.  8.  C.  §  77uuu  (a). 

(5)  The  Investment  Company 
Act  of  1940  gives  the  Com- 
mission  the  power  to  "make 
such  investigations  as  it  deems 
necessary  to  determine  whether 
any  person  has  violated  or  is 
about  to  violate  any  provision 
of  .  .  .  [the  Act]  or  of  any 
rule,  regulation,  or  order  there- 
under, or  to  determine  whether 
any  action  in  any  court  or  any 
proceeding  before  the  Commis- 
sion shall  be  instituted  under 

.  .  .  [the  Act]  against  a  par- 
ticular person  or  persons,  or 
with  respect  to  a  particular 
person  or  persons,  or  with 
respect  to  a  particular  trans- 
action or  transactions."  54 
Stat.  842,  15  U.  8.  C.  i  80a- 
41(a). 

(6)  Finally,  under  the  Invest- 
ment Advisers  Act  of  1940,  the 
Commission  is  authorized  to 
determine  by  investigation 


ties  Exchange 
Act  of  1 934,  48 
SUt.  900,  16  U. 
8.  C.  i  78u  (b) ; 
Public  Utility 
Holding  Company 
Act  of  1935,  49 
Stat.  831,  15 
U.  8.  C.  S  79r 
(o) ;  Trust  Inden- 
ture Act  of  1939, 

53  Stat.  1174,  15 
U.  8.  C.  i  77UUU 
(a) ;  Investment 
Com  pan  V  Act  of 
1940,  54  Stat. 
842,  15  U.  S.  C. 
S80a-41  (b);  In- 
vestment Ad- 
visers Act  of  1940, 

54  Stat.  853,  15 
U.  8.  C.  {  80b-9 
(b). 
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Tke  t7|M  of  notice  repaired 
to  b«  (iTaa  In  biT«8ti(>tlTe 
proc«edla(ai 


Tke  rickt.  If  anj,  of  persons 
•fllMtad  by  an  biTesUta- 
lloB  to  croM  onunlno 
oUmts  testuyiag  at  la- 
TMtlsallTe  iroeeodinca  * 


Mlacollaaeoiis  eonunenta 


Rights  Comniiaaion, 
is  an  adjudicatory 
body,  and  it  may 
use  tne  information 
gathered  through 
investigative  pro- 
ceedings to  initiate 
"administrative  pro- 
ceedings looking  to 
the  imposition  of 
remedial  sanctions, 
.  .  .  (or)  injunction 
proceedings  in  the 
courts,  and,  in  the 
case  of  a  willful 
violation,"  it  may 
refer  the  "matter  to 
the  Department  of 
Justice  for  criminal 
prosecution."     Ibid. 
Bee  also  Securities 
Act  of  1933,  48  Stat. 
86,  15  U.  S.  C.  §  77t 
(b) ;  Securities 
Exchange  Act  of 
1934,  48  Stat.  900, 
15  U.  8.  C.  §  78u 
(e) ;  Public  UtiUty 
Holding  Company 
Act  of  1935,  49 
But.  832,  15  U.  8. 
C.  i  79r  m  ;  In- 
vestment Company 
Act  of  1940,  54 
Stat.  843,  15  U.  8. 
C.  §80a-41  (e);  In- 
vestment Advisers 
Act  <rf  1940,  54 
Stat.  854,  15  U.  8. 
C.  S  80b-9  (e). 
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Scope  of  agency's  Investigative  sothoritr 


Extent  of  Agency's  sub- 
poens  po  wer  In  Investi- 
fftire  proceedings 


Securities 
and  Ex- 
change 
Commis- 
sion— Con. 


whether  "the  provisions  of 
.  .  .  [the  Act]  or  of  any  rule  or 
regulation  prescribed  under  the 
authority  thereof,  have  been  or 
are  about  to  be  violated  by  any 
person."  54  Stat.  853,  15 
U.  S.  C.  §80b-9  (a). 


Office  of 
Price  Stabi' 
lization.' 


The  Defense  Production  Act  of 
1950  authorized  the  President 
"to  issue  regulations  and  orders 
establishing  a  ceiling  or  ceilings 
on  the  price,  rental,  commis- 
sion, margin,  rate,  fee,  charge, 
or  allowance  paid  or  received 
on  the  sale  or  delivery,  or  the 
purchase  or  receipt,  by  or  to 
any  person,  of  any  material  or 
service,  and  at  the  same  time 
.  .  .  issue  regulations  and  orders 
stabilizing  wage^,  salaries,  and 
other  compensation  in  accord- 
ance with  provisions  of"  the 
Act.     64  Stat.  803.     This  au- 
thority was  delegated  to  the 
Economic  Stabilization  Admin- 
istrator by  Exec.  Order  No. 
10161,  15  Fed.  Reg.  6105.    The 
Administrator  in  turn  delegated 
the  duty  of  issuing  price  regu- 
lations to  the  Office  of  Price 
Stabilization.     Gen.  Order  No. 
2  of  the  Economic  Stabilization 
Agency,  16  Fed.  Reg.  738. 
Pursuant  to  this  authority,  the 
Office  of  Price  Stabilization  pro- 
mulgated Rules  of  Procedure, 
Section  2  of  which  provided 
that  investigations  would  be 
held  before  the  issuance  of  a 
ceiling  price  regulation.     Price 
Procedural  Regulation  1,  Revi- 
sion 2 — General  Price  Proce- 
dures, §  2,  17  Fed.  Reg.  3788. 


The  Defense  Pro- 
duction Act  of 
1950  conferred 
upon  the  President 
the  power,  "by 
subpena  or  other- 
wise, to  obtain 
such  information 
from,  require  such 
reports  and  the 
keeping  of  such 
records  by,  make 
such  inspection  of 
the  books,  rec- 
ords, and  other 
writings,  premises 
or  property  of, 
and  take  the 
sworn  testimony 
of,  any  person  as 
may  be  necessary 
or  appropriate,  in 
his  discretion,  to 
the  enforcement 
or  the  administra- 
tion of  .  .  .  [the] 
Act  and  the  regu- 
lations or  orders 
issued  thereun- 
der."    64  Stat. 
816.     This  power 
was  delegated  to 
the  Office  of  Price 
Stabilization  by 
Exec.  Order  No. 
10161,  15  Fed. 
Reg.  6105;  Gen. 
Order  No.  2  of 
the  Economic  Sta- 
bilization Agency, 
16  Fed.  Reg.  738. 
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The  right.  If  any,  of  persons 

The  type  of  nolice  requtred 

affected  by  an  investiga- 

to be  gtTen  in  inveatiotiTe 

tion      to      cross-examine 

MiseeUaneaus  coromenU 

proceedincs  > 

others    testifying   at    In- 
Teetifalive  proceedings  < 

This  was  not  spec- 

This was  not  speci- 

It should  be  noticed 

ified  by  statute  or 

fied  by  statute  or 

that  the  Office's  pre- 

Executive  Order. 

Executive  Order. 

issuance  hearings 

The  Office's  Rules 

Nor  did  the  Office's 

usually  led  to  de- 

of Procedure  pro- 

Rules of  Procedure 

terminations  which 

vided  that  a  general 

make  any  mention 

had  severe  effects 

public  notice  was  to 
be  given  in  the  Fed- 

of the  right  to  cross- 

upon  certain  indi- 

examine witnesses 

viduals;  yet,  there 

eral  Register  of  all 

appearing  at  pre- 

was  no  provision  for 

pre-issuance  hear- 

issuance hearings. 

personalized,  de- 

ings.    Price  Proce- 

The Rules  merely 

tailed  notice  or  cross- 

dural  Regulation  1  — 
General  Price  Proce- 

.said that  the  hear- 

examination. 

ing  was  to  "be  con- 

dures, §  4,  17  Fed. 

ducted  in  such  man- 

Reg. 3788. 

ner,  consistent  with 
the  need  for  expedi- 
tious action,  as  will 
permit  the  fullest 
possible  presentation 
of  the  evidence  by 
such  persons  as  are, 
in  the  judgment  of 
the  Director,  best 
qualified  to  provide 
information  with  re- 
spect to  matters  con- 
sidered at  the  hear- 
ing or  most  likely  to 
be  seriously  afifected 
by  action  which  may 
be  taken  as  a  result 
of  the  hearing." 
Price  Procedural 
Regulation  1 — Gen- 
eral Price  Proce- 
dures, §  5,  17  Fed. 
Reg.  3788. 

550582  O-60— 33 
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Office  of 
Price  Ad- 
ministra- 
tion.' 


Seof  of  ■cener's  InTMOcsUre  antliorlly 


The  Administrator  was  "au- 
thorized to  make  such  studies 
and  investigations  and  to  ob- 
tain such  information  as  he 
.  .  .  [deemed!  necessary  or 
proper  to  assist  him  in  pre- 
scribing any  regulation  or  order 
under  .  .  .  [the]  Act,  or  in  the 
administration  and  enforce- 
ment of  .  .  .  [the]  Act  and 
regulations,  orders,  and  price 
schedules  thereunder."  56 
Stat.  30. 


Extent  of  afencr'a  aab- 
pocna  p»wer  In  biTMti- 
gUlra  vrocendiag* 


"For  the  purpose 
of  obtaining  any 
information  [in  an 
investigation] 
.  .  .  the  Admin- 
istrator .  .  . 
[could]  by  sub- 
pena  require  any 
.  .  .  person  to  ap- 
pear and  testify 
or  to  appear  and 
produce  docu- 
ments, or  both,  at 
any  designated 
place."  66  Stat. 
30. 


The  De- 
partment 
of  Agri- 
culture. 


(1)  Under  the  Perishable  Agri- 
cultural Commodities  Act  of 
1930,  the  Department  is  author- 
ized to  investigate  any  complaint 
filed  with  the  Secretary  alleging 
that  someone  has  violated  the 
Act.    46  Stat.  534,  7  U.  S.  C. 

«  499f(c). 

(2)  The  Department  also  en- 
forces the  Packers  and  Sto.ck- 


(1)  The  Perishable 
Agricultural  Com- 
modities Act  of 
1930  authorizes 
the  Secretary  to 
"require  by  sub- 
poena the  attend- 
ance and  testi- 
mony of  witnesses 
and  the  produc- 
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The  type  of  notka  required 
to  be  giTeii  in  tnTcatlgatiTe 
froeeedincii 


This  was  not  spec- 
ified by  statute. 
The  Administrator's 
Rules  of  Procedure 
did  not  specify  the 
type  of  notice,  if 
any,  to  be  given 
during  the  investi- 
gative stage  of  price 
regulation  proceed- 
ings.    32  CFR,  1944 
Supp.,  §  1300.2. 
After  the  investiga- 
tion, the  Adminifltra^ 
tor  could  hold  a 
price  hearing  prior 
to  issuance  of  the 
regulation,  and  gen- 
eral notice  of  the 
hearing  was  to  be 
published  in  the 
Federal  Register. 
Id.,  S  1300.4. 


Tbe  rifkt,  if  anr.  of  persons 
kffeetad  br  >n  knTCStigii- 
tion  to  uy  iimiiliie 
other*  IcatirjrliiC  at  la- 
TeattcatiTe  proeeediaaa  • 


This  was  not  speci- 
fied by  statute. 
The  Administrator's 
Rules  of  Procedure 
made  no  mention  of 
the  right  to  cross- 
examine  witnesses 
during  either  inves- 
tigations or  pre- 
issuance  hearings. 
32  CFR,  1944  Supp., 
}§  1300.2,  1300.5. 
"The  Rules  merely 
provided  that  hear- 
ings were  to  be  con- 
ducted "in  such 
manner,  consistent 
with  the  need  for 
exp)editiou3  action, 
as  will  permit  the 
fullest  pKKsible  pres- 
entation of  evi- 
dence by  such  per- 
sons as  are,  in  the 
judgment  of  the 
Administrator,  best 
qualified  to  provide 
information  with 
respect  to  matters 
considered  at  the 
hearing  or  most 
likely  to  be  seri- 
ously affected  by 
action  which  may 
be  taken  as  a  result 
of  the  hearing." 
Id.,  S  1300.5. 


This  is  not  specified 
by  statute.    The  De- 
partment's Rules  of 
Practice  adopted 
pursuant  to  the  Per- 
ishable Agricultural 
Commodities  Act 
and  the  Packers  and 
Stockyards  Act  do 
not  refer  to  the  type 


MiaeellaBeoiis  eoiameiila 


This  is  not  specified 
by  sUtute.  The  De- 
partment's Rules  of 
Practice  adopted 
pursuant  to  the  Per- 
ishable Agricultural 
Commodities  Act 
and  the  Packers  and 
Stockyards  Act  con- 
tain no  reference  to 


It  should  be  noted 
that  even  though 
the  Administrator's 
proceedings  smacked 
of  an  adjudication, 
there  was  no  express 
requirement  that 
either  detailed  notice 
or  the  right  to  cross- 
examine  witnesses 
be  given  to  parties 
affect«i  by  the  Ad- 
ministrator's actions. 


(1)  The  Department  of 
Agriculture,  unlike 
the  Civil  Rights  Com- 
mission, may  use  the 
information  obtained 
through  investiga- 
tions in  its  subsequent 
adjudicative  proceed- 
ings under  the  Perish- 
able Agricultural 
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Extent  of  mgeaej  m  mb- 

A««eT 

poena  p»w  v  In  1dt«*U- 
ftlTB  irac— »>fan» 

The  De- 

yards Act  of  1921,  which,  for 

tion  of  such  ac- 

partment 

the  purposes  of  that  Act,  gives 

counts,  records, 

of  Agricul- 

the Secretary  the  investigative 

and  memoranda  as 

ture — Con. 

and  other  enforcement  powers 

may  be  material 

possessed  by  the  Federal  Trade 

for  the  determina- 

Commission, 42  Stat    168,  7  U. 

tion  of  any  com- 
plaint under"  the 

S.  C.  {  222.    The  Department's 

Rules  of  Practice  also  provide 

Act.    46  Stat.  536, 

that  investigations  shall  be  con- 

7 U.  8.  C.  §  499m 

ducted  when  informal  com- 

(b). 

plaints  charging  a  violation  of 

(2)  The  Packers 

the  Act  are  received  by  the 

and  Stockyards 

Secretary.     9  CFR  J  202.23. 

Act  of  1921  gives 
to  the  Secretary 
those  powers  con- 
ferred upon  the 
Federal  Trade 
Commission  by 
"sections  46  and 
48-60  of  Title  15." 
Among  those  pow- 
ers is  the  author- 

ity to  subpoena 

witnesses.    42 

Stat.  168,  7  U.  S. 

\ 

' 

C.  S  222. 

- 
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The  trpe  of  aotke  i««idr«l 
to  be  (tran  la  inTeetlfBttre 
froMedhi(i> 


of  notice,  if  any, 
which  must  be  given 
in  investigative  pro- 
ceedings, 7  CFR 
§47.3;  9  CFR 
§  202.3,  although  a 
specific  right  to  notice 
is  given  in  adjudica- 
tive  proceedings.    7 
CFR  §§  47.6,  47.27; 
9  CFR  iS  202.6, 
202.23,  202.39. 


Tbe  rUht,  if  an;.  •/ P«nona 
affected  hj  an  InTestica- 
tioB  to  ere—  ruamlne 
olbva  tostifrinc  at  ia- 
veatisatlre  proceedinfla  * 


cross-examination 
during  investigative 
proceedings,  7  CFR 
§  47.3;  9  CFR 
I  202.3,  although 
such  a  right  is  given 
in  the  formal, 
adjudicative  stage 
of  the  proceedings. 
7  CFR  15  47.15, 
47.32;  9  CFR 
§i  202.11,  202.29, 
202.48. 


MlaeelUneaaa  comnMBta 


Commodities  Act.    7 
CFR  §  47.7. 

(2)  It  is  also  of  inter- 
est that  investigative 
proceedings  under 
both  the  Perishable 
Agricultural  Com- 
modities Act  and  the 
Packers  and  Stock- 
yards Act  are  com- 
menced by  the  Sling 
of  complaints  from 

?rivate  individuals. 
CFR  §  47.3;  9  CFR 
§  202.3. 

(3)  Finally,  it  should 
be  noted  that  the 
Department  of  Agri- 
culture administers 
the  Federal  Seed  Act, 
53  Stat.  1275,  7  U.  S. 
C.  i§  1551-1610, 
which  makes  it  un- 
lawful to  engage  in 
certain  practices  re- 
lating to  the  labeling 
and  importation  of 
seeds,  and  a  statute 
regulating  export 
standards  for  apples 
and  pears,  48  Stat. 
123,7U.S.C.  5§581- 
589,     The  Rules  of 
Practice  adopted  by 
the  Secretary  pursu- 
ant to  statutory  au- 
thorization provide 
that  proceedings  un- 
der these  statutes 
shall  be  initiated  by 
an  investigation  of 
the  charges  contained 
in  any  complaint  re- 
ceived by  the  Secre- 
tary.   These  Rules 
make  no  mention  of 
the  type  of  notice,  if 
any,  given  to  those 
bemg  investigated; 
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Aaency 

Scope  of  •<eiK7'8  inresUsMive  aaUtorlty 

Exleot  of  Bfencr'B  Bmh- 
poena  power  ia  IbtmU- 

The  De- 
partment 
of  Agricul- 
ture— Con. 

Commod- 

The  Commodity  Exchange  Act 

The  Secretary  of 

ity 

empowers  the  Secretary  of  Agri- 

Agriculture (act- 

Exchange 

culture  (acting  through  the 

ing  through  the 

Commis- 

Commission) to  "make  such  in- 

Commission) is 

sion  (De- 

vestigations as  he  may  deem 

given  the  same 

partment 

necessary  to  ascertain  the  facts 

subpoena  powers 

of  Agricul- 

regarding the  operations  of 
boards  of  trade,  whether  prior 

as  are  vested  in 

ture)  . 

the  Interstate 

or  subsequent  to  the  enactment 

Commerce  Com- 

of" the  Act.     The  Secretary  is 

mission  by  the 

also  empowered  to  "investigate 

Interstate  Com- 

marketing conditions  of  com- 

merce Act,  24 

modity  and  commodity  prod- 

Stat. 383,  27 

ucts  and  byproducts,  including 
supply  and  demand  for  these 

Stat.  443,  32  Stat. 

904,  34  Stat.  798, 

commodities,  cost  to  the  con- 

49 U.S.C,  §§  12, 

sumer,  and  haadUng  and  trans- 

46-48.    42  Stat. 

portation  charges."     42  Stat. 

1002,  as  amended, 

1003,  as  amended,  49  Stat. 

49  Stat.  1499, 

1491,  7  U.S.C.  §  12. 

69  Stat.  160, 
7  U.S.C.  §  15. 

Food  and 

The  Regulations  adopted 

The  Act  makes 

Drug 

pursuant  to  the  Federal 

no  provision  for 

Admin- 

Caustic Poison  Act,  44  Stat. 

compelling 

istration 

1406,  15  U.S.C.    §§  401-411, 

testimony. 

(Depart- 

authorize the  Administration 

ment  of 

to  conduct  investigations,  21 

health, 

CFR  §  285.15,  and  to  hold 

Education 

preliminary  hearings  "whenever 

and 

it  appears  .  .   .  that  the  pro- 

Welfare). 

visions  of  section  3  or  6  of  the 
Caustic  Poison  Act  .   .   .   have 
been  violated  and  criminal 
proceedings  are  contemplated." 
Id.,  §  285.17. 
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The  type  of  notice  reqnired 
to  b«  giTea  ia  iBTeatl8*<iT« 

Therisht,  ifany,  orreraons 
affected  br  an  larestica- 
lion      to      enies-eiamlae 
•thtra    lesttfTinc   at   U- 
Tcatifftive  |roeee<lii««  • 

Miacdlaaeoiu  CDinmenta 

nor  is  there  any  refer- 
ence to  cross-exami- 
nation during  the 
investigative  stage  of 
the  proceedings.     7 
CFR  §§201.151,  33.17. 

This  is  not  specified 
by  statute.     The 
Commission  has  no 
special  rules  for  in- 
vestigations; how- 
ever, its  Rules  of 
Practice  provide  that 
a  private  party  may 
initiate  a  disciplinary 
proceeding  by  filing 
a  complaint,  and 
that  an  investigation 
of  the  complaint  will 
be  made.    No  men- 
tion is  made  of  the 
type  of  notice,  if 
any,  which  must  be 
given  in  investi- 
gative proceedings. 
17  CFR  §0.53. 

This  is  not  specified 
by  sUtute.     The 
Commission  has  no 
special  rules  for 
investigations;  how- 
ever, its  Rules  of 
Practice  provide 
that  a  private  party 
may  initiate  a  dis- 
ciplinary proceeding 
by  filing  a  com- 
plaint, and  that  au 
investigation  of  the 
complaint  will  be 
made.     No  mention 
is  made  of  the  right 
to  cross-examine 
witnesses  during  in- 
vestigative proceed- 
ings.    17  CFR 
J  0.53. 

It  is  of  interest  to 
note  that  investiga- 
tions may  be  initi- 
ated by  complaints 
from  private  parties, 
and  that  the  informa- 
tion obtained  during 
investigations  ma}' 
be  used  in  a  subse- 
quent adjudicative 
proceeding.      17 
CFR  §  0.53. 

This  is  not  specified 
by  statute.     The 
Administration's 
Regulations  make 
no  reference  to 
notice  of  investi- 
gative proceedings, 
but  they  do  require 
that  general  notice 
be  given  to  those 
against  whom  prose- 
cution is  contem- 
plated.    21  CFR 
§  285.17. 

This  is  not  specified 
by  statute.     The 
Administration's 
regulations  make  no 
mention  of  the  right 
to  cross-examine 
witnesses  appearing 
at  investigative 
proceedings  or  pre- 
liminarv  hearings. 
21  CFR  §  285.17. 

It  should  be  noted 
that  the  Administra- 
tion investigates 
specific  instances  of 
possible  unlawful 
activity,  and  that, 
unlike  the  Civil 
Rights  Commission, 
the  Secretary  (act- 
ing through  the 
Administration) 
is  required  to  refer 
{Kissible  violations 
to  the  proper  United 
States  Attorney.     44 
Stat.  1409,  15 
U.  S.  C.  §  409  (b). 
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Scope  of  agency's  iDvesticative  lathority 


Extent  of  agency's  sub- 
poena  power  in  investi- 
gative  proceetUngs 


PreBidenlial 
Conimiisiona 

United 

States 

Tariff 

Commis- 


(1)  The  Commission  is  author- 
ized "to  investigate  the  admin- 
istration and  fiscal  and  indus- 
trial effects  of  the  customs  laws 
of  this  country  now  in  force  or 
which  may  be  hereafter 
enacted,  the  relations  between 
the  rates  of  duty  on  raw 
materials  and  finished  products, 
the  effects  of  ad  valorem  and 
specific  duties  and  of  com- 
pound specific  and  ad  valorem 
duties,  all  questions  relative  to 
the  arrangement  of  schedules 
and  classification  of  articles  in 
the  several  schedules  of  the 
customs  law,  and,  in  general, 

.  .  .  the  operation  of  customs 
laws,  including  their  relation 
to  the  Federal  revenues,  [and] 
their  effect  upon  the  industries 
and  labor  of  the  country."     46 
Stat.  698,  19  U.  S.  C.  §  1332 
(a). 

(2)  The  Commission  is  also 
authorized  "to  investigate  the 
tariff  relations  between  the 

^United  States  and  foreign 
countries,  commercial  treaties, 
preferential  provisions,  eco- 
nomic alliances,  the  effect  of 
export  bounties  and  preferential 
transportation  rates,  the  volume 
of  importations  compared  with 
domestic  production  and  con- 
sumption, and  conditions, 
causes  and  effects  relating  to 
competition  of  foreign  indus- 
tries with  those  of  the  United 
States,  including  dumping  and 
cost  of  production."     46  Stat. 
698,  19  U.  S.  C.  §  1332  (b). 

(3)  The  Commission  may 
investigate  "the  Paris  Economy 
Pact  and  similar  organizations 
and  arrangements  in  Europe." 
46  Stat.  698,  19  U.  S.  C.  §  1332 
(c). 

(4)  The  Commission  is  em- 
powered to  "investigate  the 
difference  in  the  costs  of  pro- 


The  Commission 
may,  "for  the  pur- 
poses of  carrying 
out  its  functions 
and  duties  in  con- 
nection with  any 
investigation  au- 
thorized by  law, 
...(!)...  have 
access  to  and  the 
right  to  copy  any 
document,  paper, 
or  record,  perti- 
nent to  the  subject 
matter  under  in- 
vestigation, in  the 
possession  of  any 
person,  firm,  co- 
partnership, cor- 
poration, or  asso- 
ciation engaged  in 
the  production, 
importation,  or 
distribution  of  any 
article  under  in- 
vestigation, (2) 
.  .  .  summon  wit- 
nesses, take  testi- 
mony, and  admin- 
ister oaths,  (3) 
.  .  .  require  any 
firm,  person,  co- 
partnership, cor- 
poration, or  asso- 
ciation to  produce 
books  or  papers 
relating  to  any 
matter  pertaining 
to  such  investiga- 
tion, and  (4)  .  .  . 
require  any  person, 
firm,  copartner- 
ship, corporation,' 
or  association,  to 
furnish  in  writing, 
in  such  detail  and 
in  such  form  as  the 
commission  may 
prescribe,  infor- 
mation in  their 
possession  pertain- 
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The  (Tpe  of  notice  required 
to  be  cfTen  in  investxtfative 
iproeeedinfs ' 


The  rich  t,  if  any,  of  persons 
affected  by  an  inrestiga- 
tion  to  cro88-«x&nune 
others  teetifyinc  at  in- 
vesCigative  proceecfingB  * 


MtacetlaneoDs  comiaents 


Many  of  the  statu- 
tory provisions 
authorizing  the  Com- 
mission  to  hold  hear- 
ings pursuant  to  its 
investigatory  jwwer 
require  that  reason- 
able notice  of  pro- 
spective hearings  be 
given.     46  Stat.  701, 
19  U.  S.  C.  §  1336 
(a):  65  Slat.  72,  19 
U.  S.  C.  §1360  (b)(1): 
65  Stat.  74,  19  U.  S. 
C.  §  1364  (a);  49 
Stat.  774,  7  U.  S.  C. 
§  624  (a) .    The  Com- 
mission's Rules  of 
Practice  also  provide 
that  public  notice  of 
any  pending  investi- 
gation shall  be  given. 
19  CFR,  1960  Supp., 
5  201.10. 


This  is  not  specified 
bj-  statute.    The 
Commission's  Rules 
permit  a  party  who 
has  entered  an  ap- 
pearance to  question 
a  witness  "for  the 
purpose  of  assisting 
the  Commission  in 
obtaining  the  ma- 
terial facts  with 
respect  to  the  sub- 
ject matter  of  the 
investigation."     19 
CFR  §  201.14. 
However,  all  ques- 
tioning is  done  under 
the  direction  of  and 
subject  to  the  limita- 
tions imposed  by  the 
Commission,  and  a 
person  who  has  not 
entered  a  formal  ap- 
pearance may  not, 
as  a  matter  of  right, 
question  witnesses. 
Ibid.     See  also  Nor- 
wegian  Nitrogen 
Products  Co.  V. 
United  States,  288 
U.  S.  294. 


(1)  Since  the  Com- 
mission's investiga- 
tive powers  are  gen- 
erally exercised  to 
aid  the  President  in 
the  execution  of  his 
duties  under  the 
Tariff  Act,  it  is  read- 
ily apparent  that  the 
Commission's  inves- 
tigations may  have 
far  reaching  effects 
upon  those  persons 
affected  by  specific 
tariff  regulations. 

(2)  It  should  also  be 
noted  that  business 
data  given  to  the 
Commission  maj-  be 
classified  as  confi- 
dential, 19  CFR 

§  201.6,  and  that 
confidential  material 
contained  in  appli- 
cations for  investi- 
gation and  com- 
plaints will  not  be 
made  available  for 
public  inspection. 
Id.,  §  201.8. 
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Scope  ofsgeDcy's  investigative  authority 


United 
States 
Tariff 
Commis- 
sion— Con. 


duction  of  any  domestic  article 
and  of  any  like  or  similar 
foreign  article."     46  Stat.  701, 
19  U.  S.  C.  §  1336  (a). 

(5)  The  Commission  is  au- 
thorized to  investigate  any 
complaint  alleging  that  a  person 
has  engaged  in  unfair  methods 
of  competition  or  unfair  acts  in 
the  importation  of  articles  into 
the  United  States.     46  Stat. 
703,  19  U.  S.  C.  $  1337  (a),  (b). 

(6)  Before  the  President  enters 
into  negotiations  concerning  any 
proposed  foreign  trade  agree- 
ment, the  Commission  is 
required  to  conduct  an  investi- 
gation and  make  a  report  to 
the  President,  indicating  the 
type  of  agreement  which  will 
best  carry  out  the  purpose  of 
the  Tariff  Act.     65  Stat.  72, 

19  U.  S.  C.  §  1360  (a). 

(7)  The  Commission  is  author- 
ized to  "make  an  investigation 
and  make  a  report  thereon  .   .   . 
to  determine  whether  any 
product  upon  which  a  conces- 
sion has  been  granted  under  a 
trade  agreement  is,  as  a  result, 
in  whole  or  in  part,  of  the  duty 
or  other  customs  treatment 
reflecting  such  concession,  being 
imported  into  the  United  States 
in  such  increased  quantities, 
either  actual  or  relative,  as  to 
cause  or  threaten  serious  injury 
to  the  domestic  industry  pro- 
ducing like  or  directly  competi- 
tive products."     65  Stat.  74,  19 
U.  S.  C.  §  1364(aV 

(8)  The  Commission  is  author- 
ized to  investigate  the  effects 
of  dumping,  and  to  determine 
whether  because  of  such  dump- 
ing, "an  industry  in  the  United 
States  is  being  or  is  likely  to  be 
injured,  or  is  prevented  from 
being  established."     42  Stat. 
11,  19  U.  S.  C.  §  160(a). 


Ertent  of  agency's  sab- 
poena  pawer  In  inveatl- 
IBllTe  proeeedlncs 


ing  to  such  investi- 
gation."   46  Stat. 
699,  as  amended, 
72  Stat.  679,  19 
U.  S.  C.  §  1333(a), 
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to  be  (iren  in  inveetiotlTe 
(roeeedlnts' 


Tlteriflil.  if  an;,  of  persons 
aiTected  by  an  investiga- 
tion to  cross-examine 
otiiers  t««tiryin<  at  in- 
vestigstlTe  proceedings  • 
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Extent  of  afency'ft  sub- 
poena power  In  InTeatl- 

United 
SUtes 
Tariff 
Commis- 
flion — Con. 

(9)   Finally,  the  Commission  is 
authorized  to  conduct  investi- 
gations for  the  purpose  of  de- 
termining whether  "any  article 
or  articles  are  being  or  are 
practically  certain  to  be  im- 
ported into  the  United  States 
under  such  conditions  and  in 
such  quantities  as  to  render  or 
tend  to  render  ineffective,  or 
materially  interfere  with,  any 
program  or  operation  under- 
taken under"  the  Agricultural 
Adjustment  Act  or  the  Soil 
Conservation  and  Domestic 
AUotment  Act.     49  Stat.  773, 
as  amended,  62  Stat.  1248,  7 
U.S.  C.  {624  (a). 

Commis- 
sion To  In- 
vestigate 
the    Japa- 
nese At- 
tack on 
Hawaii. 

The  Commission  was  authorized 
to  investigate  the  attack  upon 
Pearl  Harbor  in  order  "to  pro- 
vide bases  for  sound  decisions 
whether  any  derelictions  of  duty 
or  errors  of  judgment  on  the  part 
of  the  United  States  Army  or 
Navy  personnel  contributed  to 
such  successes  as  were  achieved 
by  the  enemy  on  the  occasion 
mentioned,  and  if  so,  what  these 
derelictions  or  errors  were,  and 
who  were  responsible  therefor." 
Exec.  Order  No.  8983,  6  Fed. 
Reg.  6569. 

ITie     Commission 
was  authorized  "to 
issue  subpenas 
requiring  the  at- 
tendance and  testi- 
mony of  witnesses 
and  the  produc- 
tion of  any  evi- 
dence that  relates 
to  any  matter 
under  investiga- 
tion by  the  Com- 
mission."    55 
Stat.  854. 
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The  type  of  notice  required 
to  be  gtren  In  Inveetisative 

The  right,  if  any,  of  peraonB 
affected  by  ui  inveetiga- 
lion      to      troas-eumine 
others    testifying   at    in- 
TestigatiTe  iiroceedliiga  • 

Miacellaneoua  commenta 

Neither  the  Execu- 
tive Order  creating 
the  CoramiBsion, 
Exec.  Order  No. 
8983,  6  Fed.  Reg. 
6569,  nor  the  joint 
resolution  conferring 
the  subpoena  power 
upon  the  Commis- 
sion, 55  Stat.  853,  re- 
quired the  Commis- 
sion  to   inform  pro- 
spective witnesses  of 
complaints  lodged 
against  them. 

Neither  the   Execu- 
tive  Order   creating 
the  Commission, 
Exec.  Order  No. 
8983,  6  Fed.  Reg. 
6569,  nor  the  joint 
resolution  conferring 
the  subpoena  power 
upon  the  Commis- 
sion, 55  Stat.  853, 
made  any  mention  of 
the  right  to  cross- 
examine  witnesses. 
An  examination  of 
the  Commission's 
proceedings  does  not 
disclose  instances 
wherein  any  witness 
or  party  to  the  in- 
vestigation was  given 
the  right  to  cross- 
examine  other  wit- 
nesses.    In  fact, 
such  interested 
parties  as  Admiral 
Kimmel  and  Gen- 
eral Short,  the  Navy 
and  Army  com- 
manders at  Pearl 
Harbor,  were  not 
even  present  at  the 
hearings  when  other 

It  is  of  special  interest 
that  the  Commission 
was  charged  with  the 
responsibility  of  de- 
termining whether  the 
successful  attack  upon 
Pearl  Harbor  resulted 
from    any    individual 
derelictions    of    duty. 
Yet,  even  though  the 
Commission's  investi- 
gation    had     all     the 
earmarks  of  an  adju- 
dication, none  of  the 
procedural  safeguards 
demanded  by  the  re- 
spondents in  these 
cases   were  provided. 
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Atency 

Extent  of  ftgenc7*8  aub- 
poena  power  in  invcsti. 

Commis- 
sion To  In- 
vestigate 
the  Japa- 
nese At- 
tack on 
Hawaii — 
Continued. 

Temporary 
National 
Economic 
Committee. 

The  Committee  was  authorized 
to  investigate  "monopoly  and 
the  concentration  of  economic 
power  in  and  financial  control 
over  production  and  distribu- 
tion of  goods  and  services  .   .   . 
with  a  view  to  determining  .   .   . 
(1)  the  causes  of  such  concen- 
tration and  control  and  their 
effect  upon  competition;  (2)  the 
effect   of    the    existing   price 
system  and  the  price  policies 
of    industry    upon    the  gen- 
eral level  of  trade,  upon  em- 
ployment, upon  long-term  prof- 
its, and  upon  consumption,  and 
(3)  the  effect  of  existing  tax, 
patent,  and  other  Government 
policies  upon  competition,  price 
levels,  unemployment,  profits, 
and  consumption."     52  Stat. 
705. 

The  Committee 
was  given  the 
same  subpoena 
powers  as  were 
conferred  upon  the 
Securities  and  Ex- 
change Commis- 
sion by  the  Pub- 
lic Utility  Hold- 
ing Company  Act, 
49  Stat.  831,  15 
U.  S.  C.  §  79r(c). 
52  Stat.  706. 

Congressional 
Investigating 
Committees  ' 
Senate 
Committee 
of  Priv- 
ileges 
(1800). 

The  Committee  was  authoriied 
to  conduct  an  investigation  into 
charges  that  William  Duane,  a 
newspaper  editor,  had  published 
articles  defaming  the  Senate. 
10  Annals  of  Cong.  117  (1800). 

The  Committee 
was  authorized 
"to  send  for  per- 
sons, papers,  and 
records,  and  com- 
pel the  attendance 
of  witnesses  which 
may  become  req- 
uisite for  the 
execution  of  their 
commission."      10 
Annals  of  Cong. 
121  (1800). 
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Tbe  type  of  nslice  required 
U>  be  giren  in  inrcetifsliTe 
fracce<Uiig»  > 

Tlie  rijlit,  if  any,  of  persons 
affected  by  an  investisa- 
tlon      to      cross-examine 
atb«T8    testifyins   at    In- 

Miacellaneaas  conunents 

witnesses  were  testi- 
fying.    Hearings  of 
the  Joint  Congres- 
sional Committee  on 
the  Investigation  of 
the  Pearl  Harbor 
Attack,  79th  Cong., 
1st  Sess.,  pts.  22-25. 

This  was  not  speci- 
fied by  statute.    The 
Rules  of  Procedure 
adopted  by  the  Com- 
mittee for  the  con- 
duct of  its  hearings 
made  no  mention  of 
the  type  of  notice,  if 
any,  which  was  to  be 
given  to  prospective 
witnesses.     Hearings 
of  the  Temporary 
National  Economic 
Committee,  pt.  1. 
193. 

This  was  not  speci- 
fied by  statute.    The 
Rules   of   Procedure 
adopted  by  the  Com- 
mittee for  the  con- 
duct of  its  hearings 
did  not  refer  to 
cross-examination. 
There  was  merely  a 
general  statement 
that  "[iln  all  exam- 
ination of  witnesses, 
the  rules  of  evidence 
shall  be  observed 
but  liberally  con- 
strued."    Hearings 
of  the  Temporary 
National  Economic 
Committee,  pt.  1, 
193. 

This  was  not  speci- 
fied by  the  authoriz- 
ing resolution. 
However,  a  subse- 
quent resolution 
provided  that  Duane 
was  to  be  informed 
of  the  charges 
against  him  when 
he  presented  himself 
at  the  bar  of  the 
Senate.     10  Annals 
of  Cong.  117  (1800). 

This  was  not  speci- 
fied by  the  author- 
izing resolution. 
The  Senate  later 
rejected  a  motion  to 
permit  Duane  "to 
have  assistance  of 
counsel  for  his 
defense,"  but 
allowed  him  to  be 
heard  through 
counsel  "in  denial 
of  any  facts  charged 
against  [him]  or  in 
excuse  and  extenua- 
tion of  his  offence." 
10  Annals  of  Cong. 
118,  119  (1800). 

It  should  be  noted 
that  this  Committee 
was  investigating 
the  allegedly  unlaw- 
ful conduct  of  a 
specific  individual; 
yet,  it  does  not  appear 
that  he  was  given  the 
right  to  cross- 
examine  adverse 
witnesses. 
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* 

Kxtent  of  mfmcr'a  sab- 

Atener 

poena  power  Im  iavestl- 

Committee 

Senator  Smith  had  been  ac- 

The authorizing 

of  the 

cused  of  conspiring  with  Aaron 

resolution  did  not 

Senate  to 

Burr  to  commit  treason,  and 

indicate  whether 

Investi- 

the Committee  was  established 

the  Committee 

gate 
Whether 

to  investigate  the  charges  and 

had  the  subpoena 

to  inquire  whether  Senator 

power.     17  Annals 

Senator 

Smith  "should  be  permitted 

of  Cong.  40  (1807). 

John 

any  longer  to  have  a  seat"  in 

Smith  of 

the  Senate.     17  Annals  of 

Ohio 

Cong.  40  (1807). 

Should 

Retain 

His  Seat 

in  the 

Senate 

(1807). 

Joint 

Committee 
on  the 
Conduct 
of  the 
Civil  War 
(1861). 


(1)  The  Committee  was  estab- 
lished "to  inquire  into  the  con- 
duct of  the  present  (Civill  war." 
Cong.  Globe,  37th  Cong.,  2d 
Sess.  32,  40  (1861). 

(2)  The  Committee  was  also 
authorized  "to  inquire  into  th^ 
truth  of  the  rumored  slaughter 
of  the  Union  troops,  after  their 
surrender,  at  the  recent  attack 
of  the  rebel  forces  upon  Fort 
Pillow,  Tennessee;  as,  [sic]  also, 
whether  P^ort  Pillow  could  have 
been  sufficiently  reenforced  or 
evacuated,  and,  if  so,  why  it 
was  not  done."     13  Stat.  405. 


The  Committee 
had  "the  power 
to  send  for  per- 
sons and  papers. 
Cong.  Globe, 
37th  Cong.,  2d 
Sess.  32,  40 
(1861). 
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The  type  of  noUee  reviired 
to  be  given  in  iBveutlcadTe 

1 

Tb«right,  if  any.  of  p«raoii«  1 
■ITected  by  «n  inTestiga-  ; 
Uon      to     oroas-examine 
oUiers    teetifyiitf   at    in- 
Tsstlcative  preeee<iing«  < 

Miacetlaneoos  eoramenu 

This  was  not  speci- 
fied by  the  author- 
izing resolution. 
The  Committee 
furnished  Senator 
Smith  with  a  de- 
scription of  the 
charges  and  evidence 
against  him.     Re- 
port of  the  Commit- 
tee, 17  Annals  of 
Cong.  56  (1807). 

This  was  not  speci- 
fied by  the  author- 
izing resolution. 
Before  the  Ck»mniit- 
tee.  Senator  Smith 
"claimed,  as  a  right, 
to  be  heard  in  his 
defense  by  counsel, 
to  have  compulsory 
process  for  witnesses, 
and  to  be  confronted 
with  his  accusers,  as 
if  the  Committee 
had  heea  a  circuit 
court  of  the  United 
States."     Report  of 
the  Committee,  17 
Annals  of  Cong.  56 
(1807).     However, 
the  Committee  re- 
jected these  claims 
on  the  ground  that 
it  was  not  a  court, 
but  rather  a  body 
whose  function  it 
was  to  investigate 
and  report  the  facts 
relating  to  Senator 
Smith's  conduct. 
Ibid. 

Here  again,  it  should 
be  observed  that  the 
Committee  was  in- 
vestigating the 
conduct  of  a  par- 
ticular individual, 
and  that  the  Com- 
mittee's findings 
could  have  had 
severe  consequences 
on  that  individual. 

This  was  not  speci- 
fied by  the  authoriz- 
ing resolution. 
Many  of  the  generals 
whose  conduct  was 
being  investigated 
were  gi\'en  no  notice 
of  the  charges  that 
had  been  leveled 
against  them.    Bot- 
terud,  The  Joint 
Committee  on  the 
Conduct  of  the  Civil 
War  (M.A.  Thesis, 
Georgetown  Uni- 
versity, 1949),  42. 

This  was  not  speci- 
fied by  the  authoriz- 
ing resolution. 
Many  of  the  gen- 
erals whose  conduct 
was  being  investi- 
gated were  not  given 
the  right  to  be  as- 
sisted by  counsel  or 
to  cross-examine 
other  witnesses. 
Botterud,  The  Joint 
Committee  on  the 
Conduct  of  the  Civil 
War  (M.A.  Thesis, 
Georgetown  Univer- 
sity, 1949),  42. 

It  should  be  noted 

that  the  Committee's 
investigation  fre- 
quently centered  on 
the  allegedly  derelict 
conduct  of  specific 
individuals.    Bot- 
terud, The  Joint 
Committee  on  the 
Conduct  of  the  Civil 
War  (M.A.  Thesis, 
Georgetown  Uni- 
versity, 1949),  42. 
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AtnwT 

Scova  otatmer'B  tanmOtaOn  anthoritr 

Eztral  of  afracy'*  ra^ 
ps«Ba  power  tn  Inrestl. 

House 
Committee 
to  Investi- 
gate the 
Electric 
Boat  Com- 
pany of 
New  Jersey 
(1908). 

The  Committee  was  established 
to  investigate  charges  that  the 
Electric  Boat  Company  of  New 
Jersey  had  "been  engaged  in  ef- 
forts to  exert  corrupting  influ- 
ence on  certain  Members  of 
Congress  in  their  legislative 
capacities,  and  .  .  .  [had],  in 
fact,  exerted  such  oorruptLag  in- 
fluence."    H.  R.  Res.  288,  60th 
Cong.,  1st  Sess.,  42  Cong.  Rec. 
2972. 

The  Committee 
had  authority  "to 
send  for  persons 
and  papers." 
H.  R.  Res.  288, 
60th  Cong.,  1st 
Sess.,  42  Cong. 
Rec.  2972. 

House 
Commit- 
tee to  In- 
vestigate 
Violations 
of  the  An- 
titrust 
Laws  by 
the    Amer- 
ican Sugar 
Refining 
Co.  (191 1). 

(1)  The  Committee  was  author- 
ised to  conduct  an  investigation 
"for  the  purpose  of  ascertaining 
whether  or  not  there  have  been 
violations  of  the  antitrust  act  of 
July  2,    1890,   and  the  various 
acts  supplementary  thereto,  by 
the    American    Sugar    Refining 
Co.,"  and  further,  to  "investi- 
gate the  organization  and  opera- 
tions  of   said   American   Sugar 
Refinine  Co.,  and  its  relations 
with  other  persons  or  corpora- 
tions engaged  in  the  business  of 
manufacturing  or  refining  sugar, 
and  all  other  persons  or  corptora- 
tione  engaged  in  manufacturing 
or  refining  sugar  and  their  rela- 
tions with  each  other."    H.  R. 
Res.,  157,  62d  Cong.,  1st  Bess., 
47  Cong.  Rec.  1143. 

• 

The  Committee 
was  authorised  "to 
compel  the  attend- 
ance of  witnesses, 
[and]  to  send  for 
persons  and  pa- 
pers." H.  R.  Res. 
167,  62d  Cong., 
Ist  Sess.,  47  Cong. 
Rec.  1143. 

Senate 
Committee 
to  Investi- 
gate Lob- 
bying 
(1935- 
1936). 

The  Committee  was  authorised 
"to  make  a  full  and  complete 
investigation  of  all  lobbying 
activities  and  all  efforts  to  m- 
fluence,  encourage,  promote,  or 
retard  legislation,  directly  or  in- 
directly, in  connection  with  the 
so-called  'holding-company  bill', 

The  Committee 
was  authorised 
"to  require  by 
subpena  or  other- 
wise the  attend- 
ance of  such 
witnesses  and  the 
production  of  such 
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Tha  type  of  notioe  le^ubeJ 
io  b«  gircB  In  lBTeati(Bti<« 


TherUlit,iraii7,*ri 
Ufeeled  br  V)  tnrcMU*- 
Ooa  to  HUM  >  riiiilnc 
mO»n  tMtSfytnS  at  ia- 
TaatH^tire  proeeediaci  < 


This  was  not  speci- 
fied  by  the  author- 
izing resolution. 
However,  most  of 
the  charges  which 
led  to  the  investi- 
gation were  made  in 
pubUc  hearings  be- 
fore the  Rules  Com- 
mittee of  the  House. 
H.R.  Rep.  No.  1168, 
60th  Cong.,  Ist 


The  questioning  of 
all  witnesses  was 
conducted  by  the 
Committee,  although 
the  parties  being 
investigated  were 
permitted  to  submit 
written  interr^a- 
tories  for  the  Com- 
mittee to  propound 
to  certain  witnesses. 
H.  R.  Rep.  No.  1727, 
60th  Cong.,  1st 
Sees.  11. 


It  is  of  interest  that 
the  Committee  was 
investigating  spe- 
cific charges  of  cor- 
ruption leveled 
against  named  in- 
dividuals. 


This  was  not  speci- 
fied by  the  autborii- 
ing  resolution.    Nor 
was  this  specified  by 
the  Committee's 
Rules  of  Procedure. 


This  was  not  speci- 
fied by  the<utnor- 
iziog  statute.    The 
Committee's  Rules 
of  Procedure  pro- 
vided that  "counsel 
may  attend  wrt- 
neeses  summoned 
before  this  commit- 
tee, but  may  not 
participate  in  the 

Eroceedin^,  either 
y  way  of  examina- 
tion or  argument, 
except  upon  per- 
mission given  by 
the  eommittee,  from 
time  to  time,  as  the 
occasion  arises." 
Hearings  before  the 
Special  Committee 
on  the  Investigation 
of  the  AmericMi 
&igar  Refining  Co., 
62d  Cong.,  Ist  Sess., 
Vol.  1,  3. 


Once  again,  it  should 
be  notM  that  the 
Committee  was  es- 
tablished to  investi- 
gate, among  other 
things,  possible  vio- 
lations of  the  law. 


This  was  not  spec- 
ified by  the  author- 
izing resolution. 


This  was  not  M>eci- 
fied  by  the  author- 
izing resolution. 
The  Committee 
adopted  a  rule  that 
witnesses  and  their 
attorneys  could  not 
examine  other  wit- 
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Sitent  af  agmer'a  rab- 

A«ai>C7 

facna  fomr  In  IbtwM. 
(■tfre  (raeewDBCi 

Senate 

or  any  other  matter  or  propoeal 
affecting  legislation."     8.  Res. 

correspondence, 

Committee 

books,  papers,  and 

to  Investi- 

165, 74th  Cong..  Ist  Sesa.,  79 
Cong.  Ree.  11003. 

documents    .    .    . 

gate  Lob- 

as  it  .  .  .  [deemed] 

advisable."    8. 

Res.  165,  74th 

1936)— 

Cong.,  Ist  Sess., 
79  Cong.  Rec. 

Con. 

11003. 

'  This  Appendix  describes  the  Rules  of  Procedure  governing  the 
authorized  investigative  proceedings  of  a  representative  group  of  ad- 
ministrative agencies,  executive  departments,  presidential  commis- 
sions, and  congressional  committees.  The  Appendix  does  not  purport 
to  be  a  complete  enumeration  of  the  hundreds  of  agencies  which  have 
conducted  investigations  during  the  course  of  this  country's  history. 
Rather,  it  is  designed  to  demonstrate  that  the  procedures  adopted  by 
the  Civil  Rights  Commission  are  similar  to  those  which  have  tradi- 
tionally been  used  by  investigating  agencies  in  both  the  exewitive  and 
legislative  branches  of  our  Government. 

"  We  have  found  many  other  administrative  agencies  and  presi- 
dential commissions  empowered  to  conduct  investigations  and  to  sub- 
poena witnesses.  Those  agencies  are  not  listed  in  the  body  of  this 
Api>endix  because  we  were  unable  to  find  an  adequate  description  of  the 
rules  of  procedure  governing  their  investigative  proceedings.  How- 
ever, it  is  significant  that  the  statutes  creating  these  agencies  made  no 
reference  to  apprisai  or  cross-examination  in  investigative  proceedings. 
Among  the  agencies  in  this  category  are:  (1)  Bureau  of  Corporations  in 
the  Department  of  Commerce  and  Labor,  32  Stat.  827;  (2)  Commission 
on  Industrial  Relations,  37  Stat.  415;  (3)  the  Railroad  Labor  Board,  41 
Stat.  469;  (4)  the  United  States  Coal  Commission,  42  Stat.  1023;  (5) 
the  Investigation  Commission  established  by  the  Railroad  Retirement 
Act  of  1935,  49  Stat.  972;  (6)  National  Bituminous  Coal  Commission, 
49  Stat.  992;  (7)  Wage  and  Hour  Division  of  the  Department  of  Labor, 
62  Stat.  1061;  (8)  Board  of  Investigation  to  Investigate  Various  Modes 
of  Transpwrtation,  54  Stat.  952;  (9)  Commissioit  on  Organization  of  the 
Executive  Branch  of  the  Government,  67  Stat.  143;  flO)  Commission 
on  Intergovernmental  Relations,  67  Stat.  145. 

•  If  the  relevant  statute  makes  no  reference  to  notice,  this  fact  will  be 
mentioned.  The  negative  inference  which  may  be  drawn  from  the 
absence  of  any  statutory  requirement  that  notice  be  given  is  supported 
by  the  fact  that,  in  a  few  instances.  Congress  has  made  specific  provision 
for  the  giving  of  notice  in  investigative  proceedings.  See,  e.g.,  the 
statutes  cited  on  p.  473,  anpra,  requiring  the  United  States  Tariff  Com- 
mission to  give  reasonable  notice  of  any  investigative  hearing. 

*  If  the  relevant  statute  makes  no  reference  to  croes-examination, 
that  fact  will  be  mentioned  because  of  the  inference  which  may  be 
drawn  therefrom  that  Congress  did  not  intend  persons  appearing  at 
investigative  hearings  to  cross-examine  other  witnesses.     This  inference 
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The  trpe  »t  boIIo*  ravdrad 
to  begfraa  la  faffMdCktH* 

■Ceetod  by  an  IsTMtte- 
tim     to     criii  «i»iiilini 
•then   imatjiiit  at  in- 

nessea;  however, 
they  could  submit 
written  questions, 
which  the  Commit- 
tee would  consider 
propounding  to 
other  witnesses. 
Hearings  before 
SpeoiAl  Senate  Com- 
mittee to  Investi- 
gate Lobbying 
Activities,  74th 
Cong.,  2d  Sees.  1469. 

is  strengthened  by  the  fact  that  in  a  relatively  few  instances  Congress 
has,  for  one  reason  or  another,  required  that  persons  being  investigated 
by  a  commission  or  agency  be  given  the  right  to  cross-examine  other 
witnesses.  See,  e^.,  49  Stat.  1381,  which  autboriied  the  Secretary 
of  Commerce  to  appoint  speeiaJ  boJEirds  to  investigate  the  causes  of 
marine  casualties. 

'  The  Office  of  Price  StabUixation  Is  now  defunct,  having  been 
terminated  by  Exec.  Order  No.  10434,  18  Fed.  Reg.  809. 

•  The  OflSoe  of  Price  Administration  is  now  defunct,  its  functions 
having  been  transferred  to  the  Office  of  Temporary  Controls  by  Exec. 
Order  No.  9809,  11  Fed.  Reg.  14281,  which  in  turn  was  terminated  by 
Exec.  Order  No.  9841,  12  Fed.  Reg.  2646. 

'  In  addition  to  the  investigating  committees  listed  in  the  body  of 
the  Appendiiz,  we  think  mentH>n  snould  also  be  made  of  the  contiem- 
porary  standing  oommitteee  of  Coi^reas.  Most  of  these  committees 
nave  rules  very  similar  to  those  acwpted  bv  the  Civil  Rights  Com- 
mission. The  Rules  <^  Procedure  of  the  Suboommittee  on  PrivUefies 
and  ESeetions  of  the  Senate  Committee  on  Rules  and  Administration 
Me  typtoO.    Rule  17  cf  the  Rules  nads  as  foUowa: 

"There  shiJl  be  ao  direct  or  cross  examination  by  counsel  appearing 
for  a  witness.  However,  the  counsd  may  submit  in  writing  any  ques- 
tion or  questions  he  wishes  propounded  to  his  client  or  to  any  other 
witness.  With  the  consent  of  the  majority  of  the  Members  of  the  Sub- 
committee present  and  voting,  such  question  or  questions  shall  be  put 
to  the  witness  by  the  Chairman,  by  a  Member  of  the  Suboommittee 
or  by  the  Counsd  <^  the  Suboommittee  either  in  the  original  form  or  in 
mo<Ufied  language.  The  decision  of  the  Subcommittee  as  to  the  ad- 
missibility cf  questions  submitted  by  counsel  for  a  witness,  as  well  as 
to  their  form,  shall  be  final." 

See  also  S.  Rep.  No.  2.  84th  C^ag„  1st  Sees.  20;  Hearings  before  the 
Suboommittee  on  Ruks  of  the  Senate  Committee  on  Rules  and 
Administration,  on  S.  Res.  65,  146,  223,  249,  253,  256,  S.  Con.  Res.  11, 
and  86,  83d  Cong.,  2d  Sees.,  Part  3,  141-142,  344,  345,  374;  Rules  of 
Procedure  of  the  Select  Committee  on  Improper  Activities  in  the  Labor 
or  Management  Field,  Rules  10  and  11.  Reference  has  been  made  in 
the  text,  tiiora,  pp.  436-439,  to  the  House  "fair  play"  rules,  which 
govern  the  hearings  of  most  House  Committees,  and  which  make  no 
provision  for  oross-examination. 
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Mr.  Justice  Frankfurter,  concurring  in  the  result. 

The  United  States  Commission  on  Civil  Rights,  in 
exercising  powers  granted  to  it  by  the  Civil  Rights  Act 
of  1957  (71  Stat.  635,  42  U.  S.  C.  §  1975c),  scheduled  a 
hearing  to  be  held  by  it  in  Shreveport,  Louisiana,  on 
July  13,  1959.  By  these  two  actions  judgments  were 
sought  to  declare  the  proposed  hearing  illegal  and  to 
restrain  the  members  of  the  Commission  from  holding  it. 

The  rules  of  procedure  formulated  by  the  Commi.3sion 
amply  rest  on  leave  of  Congress.  I  need  add  nothing 
on  this  phase  of  the  case  to  the  Court's  opinion.  While 
it  is  a  most  salutary  doctrine  of  constitutional  adjudica- 
tion to  give  a  statute  even  a  strained  construction  to 
avoid  facing  a  serious  doubt  of  constitutionality,  "avoid- 
ance of  a  difficulty  will  not  be  pressed  to  the  point  of  dis- 
ingenuous evasion.  Here  the  intention  of  the  Congress  is 
revealed  too  distinctly  to  permit  us  to  ignore  it  because  of 
mere  misgivings  as  to  power.  The  problem  must  be  faced 
and  answered."  Moore  Ice  Cream  Co.  v.  Rose,  289  U.  S. 
373,  379.  I  have  no  such  misgivings  in  the  situation 
before  us.  I  also  agree  with  the  Court's  conclusion 
in  rejecting  the  constitutional  claims  of  the  plaintiffs. 
In  view,  however,  of  divergencies  between  the  Court's 
analysis  and  mine  of  the  specific  issues  before  us,  includ- 
ing the  authoritative  relevance  of  In  re  Groban,  352  U.  S. 
330,  and  Anonymous  No.  6  v.  Baker,  360  U.  S.  287, 1  state 
my  reasons  for  agreement. 

To  conduct  the  Shreveport  hearing  on  the  basis  of 
sworn  allegations  of  wrongdoing  by  the  plaintiffs,  with- 
out submitting  to  them  these  allegations  and  disclosing 
the  identities  of  the  affiants,  would,  it'is  claimed,  violate 
the  Constitution.  The  issue  thus  raised  turns  exclusively 
on  the  application  of  the  Due  Process  Clause  of  the  Fifth 
Amendment.  The  Commission's  hearings  are  not  pro- 
ceedings requiring  a  person  to  answer  for  an  "infamous 
crime,"  which  must  be  based  on  an  indictment  of  a  grand 


351 


HANNAH  V.  LARCHE.  487 

420  Frankfurter,  J.,  concurring  in  result. 

jury  (Amendment  V),  nor  are  they  "criminal  prosecu- 
tions" giving  an  accused  the  rights  defined  by  Amend- 
ment VI.  Since  due  process  is  the  constitutional  axis  on 
which  decision  must  turn,  our  concern  is  not  with  abso- 
lutes, either  of  governmental  power  or  of  safeguards 
protecting  individuals.  Inquiry  must  be  directed  to  the 
validity  of  the  adjustment  between  these  clashing  inter- 
ests— that  of  Government  and  of  the  individual,  respec- 
tively— in  the  procedural  scheme  devised  by  the  Congress 
and  the  Commission.  Whether  the  scheme  satisfies  those 
strivings  for  justice  which  due  process  guarantees,  must 
be  judged  in  the  light  of  reason  drawn  from  the  considera- 
tions of  fairness  that  reflect  our  traditions  of  legal  and 
political  thought,  duly  related  to  the  pubUc  interest  Con- 
gress sought  to  meet  by  this  legislation  as  against  the 
hazards  or  hardship  to  the  individual  that  the  Commission 
procedure  would  entail. 

Barring  rare  lapses,  this  Court  has  not  unduly  confined 
those  who  have  the  responsibiUty  of  governing  within  a 
doctrinaire  conception  of  "due  process."  The  Court  has 
been  mindful  of  the  manifold  variety  and  perplexity  of  the 
tasks  which  the  Constitution  has  vested  in  the  legislative 
and  executive  branches  of  the  Government  by  recognizing 
that  what  is  unfair  in  one  situation  may  be  fair  in  another. 
Compare,  for  instance,  Murray's  Lessee  v.  Hoboken  Land 
cfe  Improvement  Co.,  18  How.  272,  with  A^  Fung  Ho  v. 
White,  259  U.  S.  276,  and  see  Communications  Comm'n 
v.  WJR,  337  U.  S.  265,  275.  Whether  the  procedure  now 
questioned  offends  "the  rudiments  of  fair  play,"  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Polt,  232  U.  S.  165,  168,  is  not  to 
be  tested  by  loose  generalities  or  sentiments  abstractly 
appealing.  The  precise  nature  of  the  interest  alleged  to 
be  adversely  affected  or  of  the  freedom  of  action  claimed 
to  be  curtailed,  the  manner  in  which  this  is  to  be  done  and 
the  reasons  for  doing  it,  the  balance  of  individual  hurt  and 
the  justifying  public  good — these  and  such  like  are  the 


352 


488  OCTOBER  TERM,  1959. 

Frankfurter,  J.,  concurring  in  result.  363  U.  S. 

considerations,  avowed  or  implicit,  that  determine  the 
judicial  judgment  when  appeal  is  made  to  "due  process." 

The  proposed  Shreveport  hearing  creates  risks  of  harm 
to  the  plaintififs.  It  is  likewise  true  that,  were  the  plain- 
tiffs afforded  the  procedural  rights  they  seek,  they  would 
have  a  greater  opportunity  to  reduce  these  risks  than 
will  be  theirs  under  the  questioned  rules  of  the  Com- 
mission. Some  charges  touching  the  plaintiffs  might 
be  withdrawn  or  modified,  if  those  making  them  knew 
that  their  identities  and  the  content  of  their  charges  were 
to  be  revealed.  By  the  safeguards  they  seek  the  plaintiffs 
might  use  the  hearing  as  a  forum  for  subjecting  the 
charges  against  them  to  a  scrutiny  that  might  disprove 
them  or,  at  least,  establish  that  they  are  not  incompatible 
with  innocent  conduct. 

Were  the  Conmaission  exercising  an  accusatory  func- 
tion, were  its  duty  to  find  that  named  individuals  were 
responsible  for  wrongful  deprivation  of  voting  rights 
and  to  advertise  such  finding  or  to  serve  as  part  of 
the  process  of  criminal  prosecution,  the  rigorous  protec- 
tions relevant  to  criminal  prosecutions  might  well  be 
the  controlling  starting  point  for  assessing  the  protection 
which  the  Commission's  procedure  provides.  The  objec- 
tives of  the  Commission  on  Civil  Rights,  the  purpose 
of  its  creation,  and  its  true  functioning  are  quite  other- 
wise. It  is  not  charged  with  official  judgment  on  indi- 
viduals nor  are  its  inquiries  so  directed.  The  purpose 
of  its  investigations  is  to  develop  facts  upon  which  legis- 
lation may  be  based.  As  such,  its  investigations  are 
directed  to  those  concerns  that  are  the  normal  impulse 
to  legislation  and  the  basis  for  it.  To  impose  upon  the 
Commission's  investigations  the  safeguards  appropriate 
to  inquiries  into  individual  blameworthiness  would  be  to 
divert  and  frustrate  its  purpose.  Its  investigation  would 
be  turned  into  a  forum  for  the  litigation  of  individual 
culpability — matters  which  are  not  within  the  keeping 
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of  the  Commission,  with  which  it  is  not  effectively 
equipped  to  deal,  and  which  would  deflect  it  from  the  pur- 
pose for  which  it  was  within  its  limited  Ufe  established. 
We  would  be  shutting  our  eyes  to  actualities  to  be 
unmindful  of  the  fact  that  it  would  dissuade  sources  of 
vitally  relevant  information  from  making  that  informa- 
tion known  to  the  Commission,  if  the  Commission  were 
required  to  reveal  its  sources  and  subject  them  to  cross- 
examination.  This  would  not  be  a  valid  consideration 
for  secrecy  were  the  Commission  charged  with  passing 
oflkial  incriminatory  or  even  defamatory  judgment  on 
individuals.  Since  the  Commission  is  merely  an  investi- 
gatorial  arm  of  Congress,  the  narrow  risk  of  unintended 
harm  to  the  individual  is  outweighed  by  the  legislative 
justification  for  permitting  the  Commission  to  be  the  critic 
and  protector  of  the  information  given  it.  It  would  be 
wrong  not  to  assume  that  the  Commission  will  responsibly 
scrutinize  the  reliability  of  sworn  allegations  that  are  to 
^erve  as  the  basis  for  further  investigation  and  that  it  will 
be  rigorously  vigilant  to  protect  the  fair  name  of  those 
brought  into  question. 

In  appraising  the  constitutionally  permissive  investi- 
gative procedure  claimed  to  subject  individuals  to  incrimi- 
nation or  defamation  without  adequate  opportunity  for 
defense,  a  relevant  distinction  is  between  those  proceed- 
ings which  are  prehminaries  to  oflacial  judgments  on 
individuals  and  those,  like  the  investigation  of  this  Com- 
mission, charged  witii  responsibiUty  to  gather  information 
as  a  solid  foundation  for  legislative  action.  Judgments 
by  the  Commission  condemning  or  stigmatizing  indi- 
viduals are  not  called  for.  When  official  pronouncements 
on  individuals  purport  to  rest  on  evidence  and  investiga- 
tion, it  is  right  to  demand  that  those  so  accused  be  given 
a  full  opportunity  for  their  defense  in  such  investigation, 
excepting,  of  course,  grand  jury  investigations.  The 
functions  of  that  institution  and  its  constitutional  prerog- 
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atives  are  rooted  in  long  centuries  of  Anglo-American 
history.  On  the  other  hand,  to  require  the  introduc- 
tion of  adversary  contests  relevant  to  determination  of 
individual  guilt  into  what  is  in  effect  a  legislative  investi- 
gation is  bound  to  thwart  it  by  turning  it  into  a  serious 
digression  from  its  purpose. 

The  cases  in  which  this  Court  has  recently  considered 
claims  to  procedural  rights  in  investigative  inquiries 
alleged  to  deal  unfairly  with  the  reputation  of  individuals 
or  to  incriminate  them,  have  made  clear  that  the  fairness 
of  their  procedures  is  to  be  judged  in  hght  of  the  purpose 
of  the  inquiry,  and,  more  particularly,  whether  its  essen- 
tial objective  is  official  judgment  on  individuals  under 
scrutiny.  Such  a  case  was  Greene  v.  McElroy,  360  U.  S. 
474.  There  the  inquiry  was  for  the  purpose  of  determin- 
ing whether  the  security  clearance  of  a  particular  person 
was  to  be  revoked.  A  denial  of  clearance  would  shut  him 
off  from  the  opportunity  of  access  to  a  wide  field  of 
employment.  The  Court  concluded  that  serious"  consti- 
tutional questions  were  raised  by  denial  of  the  rights  to 
confront  accusatory  witnesses  and  to  have  access  to 
imfavorable  reports  on  the  basis  of  which  the  very 
livelihood  of  an  individual  would  be  gravely  jeopard- 
ized. Again,  Joint  Anti-Fascist  Refugee  Committee  v. 
McGrath,  341  U.  S.  123,  presented  a  contrasting  situa- 
tion t^  the  one  before  us.  The  Government  there  sought 
through  the  Attorney  General  to  designate  organizations 
as  "Communist,"  thus  furnishing  grounds  on  which  to 
discharge  their  members  from  government  employment. 
No  notice  was  given  of  the  charges  against  the  organiza- 
tions nor  were  they  given  an  opportunity  to  establish 
the  innocence  of  their  aims  and  acts.  It  was  well  within 
the  realities  to  say  of  what  was  unde;r  scrutiny  in  Joint 
Anti-Fascist  Refugee  Committee  v.  McGrath  that  "It 
would  be  blindness  .  .  .  not  to  recognize  that  in  the  con- 
ditions of  our  time  such  designation  drastically  restricts 
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the  organizations,  if  it  does  not  proscribe  them."     341 
U.  S.,  at  161  (concurring  opinion).     And  the  procedure 
which  was  found  constitutionally  wanting  in  that  case 
could  be  fairly  characterized  as  action  "to  maim  or  decapi- 
tate, on  the  mere  say-so  of  the  Attorney  General,  an 
organization  to  all  outward-seeming  engaged  in  lawful 
objectives  .  .  .  ."    Ibid.    Nothing  Uke  such  characteriza- 
tion can  remotely  be  made  regarding  the  procedure  for 
the  proposed  inquiry  of  the  Ck)mmission  on  Civil  Rights. 
Contrariwise,  decisions  arising  under  the  Due  Process 
Clause  of  the  Fourteenth  Amendment  strongly  support 
the  constitutionality  of  what  is  here  challenged,  where  the 
purposes  were  as  here  truly  investigatorial.     Thus,  In  re 
Groban,  352  U.  S.  330,  sustained  inquiry  by  the  Ohio 
State  Fire  Marshal  into  the  causes  of  a  fire  while  exclud- 
ing counsel  of  subpoenaed  witnesses  on  whose  premises 
the  fire  occurred.     The  Court  so  held  even  though  the 
Fire  Marshal  had  authority,  after  questioning  a  witness, 
to  arrest  hun  if  he  believed  there  was  sufficient  evidence 
to  charge  him  with  arson.    The  guiding  consideration 
was  tlmt,  although  suspects  might  be  discovered,  the 
essential  purpose  of  the  Fire  Marshal's  inquiry  was  not 
to  adjudicate  individual  responsibility  for  the  fire  but 
to  pursue  a  legislative  policy  of  fire  prevention  through 
the  discovery  of  the  origins  of  fires.     This  decision  was 
applied  in  Anonymous  No.  6  v.  Baker,  360  U.  S.  287, 
which  concerned  "a  state  judicial  Inquiry  into  alleged 
improper  practices  at  the  local  bar"  (at  p.  288).     Reject- 
ing the  claim  based  on  the  consideration  that  the  inquiry 
might  serve  as  a  groundwork  for  the  prosecution  of  wit- 
nesses called  before  it,  the  Court  applied  Groban  because 
the  inquiry  was  a  general  one  and  appellants  were  before 
it  not  as  potential  accused  but  "solely  as  witnesses."     The 
proposed  investigation  of  the  Commission  on  Civil  Rights 
is  much  less  likely  to  result  in  prosecution  of  witnesses 
before  it  than  were  the  investigations  in  Groban  and 
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Baker.  Just  as  surely,  there  is  not  present  in  the  oases 
now  before  us  a  drastic  official  judgment,  as  in  Greene 
and  Joint  Anti-Fascist  Refugee  Committee,  where  the 
Court  deemed  it  necessary  to  insure  that  full  opportunity 
for  defense  be  accorded  to  individuals  who  were  the 
specific,  adverse  targets  of  the  secret  process. 

Moreover,  the  limited,  investigatorial  scope  of  the  chal- 
lenged hearing  is  carefully  hedged  in  with  protections  for 
the  plaintiffs.  They  will  have  the  right  to  be  accompanied 
by  counsel.  The  rules  insure  that  they  will  be  made  aware 
of  the  subject  of  the  hearings.  They  will  have  the  right 
to  appeal  to  the  Commission's  power  to  subpoena 
additional  witnesses.  The  rules  significantly  direct  the 
Commission  to  abstain  from  public  exposure  by  taking  in 
executive  session  any  evidence  or  testimony  tendihg  "to 
defame,  degrade,  or  incriminate  any  person."  A  person 
so  affected  is  given  the  right  to  read  such  evidence  and 
to  reply  to  it.  These  detailed  provisions  are  obviously 
designed  as  safeguards  against  injury  to  persons  who 
appear  in  pubhc  hearings  before  the  Commission.  The 
provision  for  screening  defamatory  and  incriminatory  tes- 
timony in  order  to  keep  it  from  the  public  may  well  be 
coritrasted  with  the  procedure  in  the  Joint  Anti-Fascist 
case,  where  the  very  purpo-se  of  the  inquiry  was  to  make  an 
official  judgment  that  certain  organizations  were  "Com- 
munist." Such  condemnation  of  an  organization  would 
of  course  taint  its  members.  The  rules  of  the  Commis- 
sion manifest  a  sense  of  its  responsibility  in  carrying  out 
the  limited  investigatorial  task  confided  to  it.  It  is  not 
a  constitutional  requirement  that  Ihe  Commission  be 
argumentatively  turned  into  a  forum  for  trial  of  the  truth 
of  particular  allegations  of  denial  of  voting  rights  in  order 
thereby  to  invahdate  its  functioning.  Such  an  inad- 
missible transformation  of  the  Commission's  function  is 
in  essence  what  is  involved  in  the  claims  of  the  plaintiffs. 
Congress  has  entrusted  the  Commission  with  a  very  dif- 
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ferent  role — that  of  investigating  and  appraising  general 
conditions  and  reporting  them  to  Congress  so  as  to  inform 
the  legislative  judgment.  Resort  to  a  legislative  com- 
mission as  a  vehicle  for  proposing  well-founded  legisla- 
tion and  recommending  its  passage  to  Congress  has  ample 
precedent. 

Finally  it  should  be  noted  that  arguments  directed 
either  at  the  assumed  novelty  of  employing  the  Commis- 
sion in  the  area  of  legislative  interest  which  led  Congress 
to  its  establishment,  or  at  the  fact  that  the  source  of  the 
Commission's  procedures  were  those  long  used  by  Com- 
mittees of  Congress,  are  not  particularly  relevant.  His- 
tory may  satisfy  constitutionality,  but  constitutionality 
need  not  produce  the  title  deeds  of  history.  Mere  age  may 
establish  due  process,  but  due  process  does  not  preclude 
new  ends  of  government  or  new  means  for  achieving  them. 
Since  the  Commission  has,  within  its  legislative  frame- 
work, provided  procedural  safeguards  appropriate  to  its 
proper  function,  claims  of  unfairness  offending  due  process 
fall.  The  proposed  Shreveport  hearing  fully  comports 
with  the  Constitution  and  the  law.  Accordingly  I  join  the 
judgment  of  the  Court  in  reversing  the  District  Court. 

Mr.  Justice  Harlan,  whom  Mr.  Justice  Clark  joins, 
concurring. 

In  joining  the  Court's  opinion,  as  I  do,  I  desire  to  add 
that  in  my  view  the  principles  established  by  In  re 
Groban,  352  U.  S.  330,  and  Anonymous  v.  Baker,  360 
U.  S.  287,  are  dispositive  of  the  issues  herein  in  the 
Commission's  favor. 

Mr  Justice  Douglas,  with  whom  Mr.  Justice  Black 
concurs,  dissenting. 

With  great  deference  to  my  Brethren  I  dissent  from 
a  reversal  of  these  judgments. 

The  cause  which  the  majority  opinion  serves  is,  on  the 
surface,  one  which  a  person  dedicated  to  constitutional 
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principles  could  not  question.  At  the  bottom  of  this  con- 
troversy is  the  right  to  vote  protected  by  the  Fifteenth 
Amendment.  That  Amendment  withholds  power  from 
either  the  States  or  the  United  States  to  deny  or  abridge 
the  right  to  vote  "on  account  of  race,  color,  or  previous 
condition  of  servitude."  This  right  stands  beyond  the 
reach  of  government.  Only  voting  quaUfications  that 
conform  to  the  standards  proscribed  by  the  Fifteenth 
Amendment  may  be  prescribed.  See  Lassiter  v.  North- 
ampton Election  Board,  360  U.  S.  45.  As  stated  in  Terry 
V.  Adams,  345  U.  S.  461,  468,  "The  Amendment,  the  con- 
gressional enactment  and  the  cases  make  explicit  the  rule 
against  racial  discrimination  in  the  conduct  of  elections." 
By  democratic  values  this  right  is  fundamental,  for  the 
very  existence  of  government  dedicated  to  the  concept 
"of  the  people,  by  the  people,  for  the  people,"  to  use  Lin- 
coln's words,  depends  on  the  franchise. 

Yet  important  as  these  civil  rights  are,  it  will  not  do 
to  sacrifice  other  civil  rights  in  order  to  protect  them. 
We  live  and  work  under  a  Constitution.  The  temptation 
of  many  men  of  goodwill  is  to  cut  corners,  take  short 
cuts,  and  reaph  the  desired  end  regardless  of  the  means. 
Worthy  as  I  think  the  ends  are  which  the  Civil  Rights 
Commission  advances  in  these  cases,  I  think  the  particular 
means  used  are  unconstitutional. 

The  Commission,  created  by  Congress,  is  a  part  of  "the 
executive  branch"  of  the  Government,  71  Stat.  634,  42 
U.  S.  C.  §  1975  (a),  whose  members  are  appointed  by  the 
President  and  confirmed  by  the  Senate.  §  1975  (a) .  It  is 
given  broad  powers  of  investigation  with  the  view  of  mak- 
ing a  re{)ort  with  "findings  and  recommendations"  to 
the  Congress.  §  1975c.  It  is  empd^wered,  among  other 
things,  to 

"investigate  allegations  in   writing  under  oath  or 
affirmation  that  certain  citizens  of  the  United  States 
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are  being  deprived  of  their  right  to  vote  and  have 
that  vote  counted  by  reason  of  their  color,  race, 
religion,  or  national  origin ;  which  writing,  under  oath 
or  aflirmation,  shall  set  forth  the  facts  upon  which 
such  belief  or  beliefs  are  based."     §  1975c  (a)(1). 

Ck)mplaints  have  been  filed  with  the  Commission 
charging  respondents,  who  are  registrars  of  voters  in 
Louisiana,  with  depriving  persons  of  their  voting  rights  by 
reason  of  their  color.  If  these  charges  are  true  and  if  the 
registrars  acted  willfully  (see  Screws  v.  United  States,  325 
U.  S.  91),  the  registrars  are  criminally  responsible  under 
a  federal  statute  which  subjects  to  fine  and  imprisonment ' 
anyone  who  willfully  deprives  a  citizen  of  any  right  under 
the  Constitution  "by  reason  of  his  color,  or  race."  ^  18 
U.  S.  C.  §  242. 

The  investigation  and  hearing  by  the  Commission  are 
therefore  necessarily  aimed  at  determining  if  this  criminal 
law  has  been  violated.  The  serious  and  incriminating 
nature  of  the  charge  and  the  disclosure  of  facts  concerning 
it  are  recognized  by  the  Congress,  for  the  Act  requires 
certain  protective  procedures  to  be  adopted  where  de- 
famatory, degrading,  or  incriminating  evidence  may  be 
adduced. 

"If  the  Commission  determines  that  evidence  or  tes- 
timony at  any  hearing  may  tend  to  defame,  degrade, 
or  incriminate  any  person,  it  shall  (1)  receive  such 
evidence  or  testimony  in  executive  session ;  (2)  afford 


^  Civil  suits  for  damages  are  also  authorized.  See  42  U.  S.  C. 
§  1983;  Lane  v.  Wilson,  307  U.  S.  268. 

*The  section  reads  in  relevant  part  as  follows: 

"Whoever,  under  color  of  amy  law,  statute,  ordinance,  regulation,  or 
custom,  willfully  subjects  any  inhabitant  of  any  State  ...  to  the 
deprivation  of  any  rights,  privileges,  or  immunities  secured  or  pro- 
tected by  the  Constitution  or  laws  of  the  United  States  ...  by 
reason  of  his  color,  or  race  .  .  .  shall  be  fined  not  more  than 
$1,000  or  imprisoned  not  more  than  one  year,  or  both." 
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such  person  an  opportunity  voluntarily  to  appear  as 
a  witness;  and  (3)  receive  and  dispose  of  requests 
from  such  person  to  subpena  additional  witnesses." 
42U.S.C.§1975a(e). 
Yet  these  safeguards,  given  as  a  matter  of  grace,  do  not 
in  my  judgment  dispose  of  the  constitutional  diflBculty. 
First,  it  is  the  Commission's  judgment,  not  the  suspect's, 
that  determines  whether  the  hearing  shall  be  secret  or 
pubUc.  Thus  this  procedure  has  one  of  the  evils  pro- 
tested against  in  In  re  Grohan,  352  U.  S.  330,  337, 
348-353  (dissenting  opinion ) .  The  secrecy  of  the  inquisi- 
tion only  underhnes  its  inherent  vices:  "Secret  inquisitions 
are  dangerous  things  justly  feared  by  free  men  every- 
where. They  are  the  breeding  place  for  arbitrary  misuse 
of  official  power.  They  are  often  the  beginning  of  tyranny 
as  well  as  indispensable  instruments  for  its  survival. 
Modern  as  well  as  ancient  history  bears  witness  that  both 
innocent  and  guilty  have  been  seized  by  officers  of  the 
state  and  whisiied  away  for  secret  interrogation  or  worse 
until  the  groundwork  has  been  securely  laid  for  their 
inevitable  conviction."  Id.,  at  352-353.  As  said  in 
dissent  in  Anonymous  v.  Baker,  360  U.  S.  287,  299, 
"secretly  compelled  testimony  does  not  lose  its  highly 
dangerous  potentialities  merely  because"  it  is  taken  in 
preliminary  proceedings.  Second,  the  procedure  seems 
to  me  patently  unconstitutional  whether  the  hearing  is 
public  or  secret.  Under  the  Commission's  rules  the 
accused  is  deprived  of  the  right  to  notice  of  the  charges 
against  him  and  the  opportunity  of  cross-examination. 
This  statutory  provision,  fashioned  to  protect  witnesses 
as  such  rather  than  a  prospective  defendant,  permits  the 
Commission  to  exclude  the  accused  entirely  from  the  hear- 
ing and  deny  him  the  opportunity  even  to  observe  the 
testimony  of  his  accusers.  And  even  if  the  Commission 
were  inclined  in  a  particular  case  to  protect  the  accused 
from  the  opprobrium  likely  to  flow  from  the  testimony  of 
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individual  witnesses  against  him  by  holding  secret  ses- 
sions, this  would  be  little  comfort  after  the  Commission's 
findings,  based  on  such  untested  evidence,  were  publicized 
across  the  Nation. 

I  assume  that  no  court  would  be  justified  in  enjoining 
a  Congressional  Committee  composed  of  Senators  or  Con- 
gressmen that  engaged  in  this  kind  of  conduct.  This  is 
not  that  kind  of  a  committee.  Moreover,  even  if  it  were 
and  if  private  rights  were  infringed  by  reason  of  the 
Committee's  violations  of  the  Constitution,  there  are 
circumstances  when  redress  can  be  had  in  the  courts. 
Kilbourn  v.  Thompson,  103  U.  S.  168.  Cf.  Greenfield  v. 
Russel,  292  111.  392, 127  N.  E.  102 ;  Opinion  of  the  Justices, 
96  N.  H.  530,  73  A.  2d  433.  The  judiciary  also  becomes 
implicated  when  the  Congress  asks  the  courts  to  back  up 
what  its  Committees  have  done ;  or  when  a  victim  of  an 
investigation  asks  relief  from  punishment  imposed  on  him. 
Then  the  procedural  safeguards  of  the  Bill  of  Rights  come 
into  full  play.  See  Watkins  v.  United  States,  354  U.  S. 
178. 

The  Civil  Rights  Commission,  however,  is  not  a  Con- 
gressional Committee  of  Senators  or  Congressmen;  nor  is 
it  an  arm  of  Congress.  It  is  an  arm  of  the  Executive. 
There  is,  in  my  view,  only  one  way  the  Chief  Executive 
may  move  against  a  person  accused  of  a  crime  and  deny 
him  the  right  of  confrontation  and  cross-examination  and 
that  is  by  the  grand  jury. 

The  grand  jury  is  the  accusatory  body  in  federal  law 
as  provided  by  the  Fifth  Amendment.  The  essence  of 
the  institution  of  the  grand  jury  was  stated  by  1  Stephen. 
History  of  Criminal  Law  of  England,  252:  "The  body  of 
the  country  are  the  accusers."  Thomas  Erskine  stated 
the  matter  accurately  and  eloquently  in  Jones  v.  Shipley, 
21  How.  St.  Tr.  847,  977. 

"[I]t  is  unnecessary  to  remind  your  lordships,  that, 
in   a  civil  case,   the  party  who  conceives  himself 

550582  O-60— 35 
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aggrieved,  states  his  complaint  to  the  court, — avails 
himself  at  his  own  pleasure  of  its  process, — compels 
an  answer  from  the  defendant  by  its  authority, — or 
taking  the  charge  pro  confesso  against  him  on  his 
default,  is  entitled  to  final  judgment  and  execution 
for  his  debt,  without  any  interposition  of  a  jury. 
But  in  criminal  cases  it  is  otherwise;  the  court  has 
no  cognizance  of  them,  without  leave  from  the  peo- 
ple forming  a  grand  inquest.  If  a  man  were  to 
commit  a  capital  offence  in  the  face  of  all  the  judges 
of  England,  their  united  authority  could  not  put  him 
upon  his  trial: — they  could  file  no  complaint  against 
him,  even  upon  the  records  of  the  supreme  criminal 
court,  but  could  only  commit  him  for  safe  custody, 
which  is  equally  competent  to  every  common  justice 
of  the  peace: — the  grand  jury  alone  could  arraign 
him,  and  in  their  discretion  might  likewise  finally 
discharge  him,  by  throwing  out  the  bill,  with  the 
names  of  all  your  lordships  as  witnesses  on  the  back 
of  it.  If  it  shall  be  said,  that  this  exclusive  power 
of  the  grand  jury  does  not  extend  to  lesser  misde- 
meanors, which  may  be  prosecuted  by  information ; 
I  answer,  that  for  that  very  reason  it  becomes  doubly 
necessary  to  preserve  the  power  of  the  other  jury 
which  is  left." 

This  idea,  though  uttered  in  1783,  is  modern  and  rele- 
vant here.  The  grand  jury  brings  suspects  before  neigh- 
bors, not  strangers.  Just  recently  in  Stirone  v.  United 
States,  361  U.  S.  212,  218.  we  said,  "The  very  purpose  of 
the  requirement  that  a  man  be  indicted  by  grand  jury 
is  to  limit  his  jeopardy  to  offenses  charged  by  a  group  of 
his  fellow  citizens  acting  independently  of  either  prosecut- 
ing attorney  or  judge." 

This  Commission  has  no  such  guarantee  of  fairness. 
Its  members  are  not  drawn  from  the  neighborhood.     The 
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members  cannot  be  as  independent  as  grand  juries  because 
they  meet  not  for  one  occasion  only ;  they  do  a  continuing 
job  for  the  executive  and,  if  history  is  a  guide,  tend  to 
acquire  a  vested  interest  in  that  role. 

The  grand  jury,  adopted  as  a  safeguard  against  "hasty, 
malicious,  and  oppressive"  action  by  the  Federal  Govern- 
ment, Ex  parte  Bain,  121  U.  S.  1,  12,  stands  as  an  impor- 
tant safeguard  to  the  citizen  against  open  and  public 
accusations  of  crime.  Today  the  grand  jury  may  act  on 
its  own  volition,  though  originally  specific  charges  by 
private  prosecutors  were  the  basis  of  its  action.  Hale  v. 
Henkel,  201  U.  S.  43,  59-60.  It  has  broad  investigational 
powers  to  look  into  what  may  be  offensive  against  federal 
criminal  law.  United  States  v.  Johnson,  319  U.  S.  503, 
510.  An  indictment  returned  by  a  grand  jury  may  not 
be  challenged  because  it  rests  wholly  on  hearsay.  Cos- 
tello  v.  United  States,  350  U.  S.  359,  361-362.  An 
accused  is  not  entitled  to  a  hearing  before  a  grand  jury, 
nor  to  present  evidence,  nor  to  be  represented  by  counsel; 
and  a  grand  jury  may  act  secretly — a  procedure  normally 
abhorrent  to  due  process.  In  this  country  as  in  England 
of  old,  the  grand  jury  is  convened  as  a  body  of  laymen, 
free  from  technical  rules,  acting  in  secret,  pledged  to 
indict  no  one  because  of  prejudice  and  to  free  no  one 
because  of  special  favor.  Costello  v.  United  States, 
supra,  at  362. 

Grand  juries  have  their  defects.  They  do  not  always 
return  a  true  bill,  for  while  the  prejudices  of  the  com- 
munity may  radiat*  through  them,  they  also  have  the  sav- 
ing quality  of  being  familiar  with  the  people  involved. 
They  are  the  only  accusatory  body  in  the  Federal  Govern- 
ment that  is  recognized  by  the  Constitution.  I  would 
allow  no  other  engine  of  government,  either  executive  or 
legislative,  to  take  their  place — at  least  when  the  fight 
of  confrontation  and  cross-examination  are  denied  the 
accused  as  is  donenn  these  cases. 
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The  might  and  power  of  the  Federal  Government  have 
no  equal.  When  its  guns  are  leveled  at  a  citizen  on 
charges  that  he  committed  a  federal  crime,  it  is  for  me 
no  answer  to  say  that  the  only  purpose  is  to  report  his 
activities  to  the  President  and  Congress,  not  to  turn 
him  over  to  the  District  Attorney  for  prosecution.  Our 
Constitution  was  drawn  on  the  theory  that  there  are 
certain  things  government  may  not  do  to  the  citizen  and 
that  there  are  other  things  that  may  be  done  only  in  a 
specific  manner.  The  relationship  of  the  Federal  Gov- 
ernment to  a  man  charged  with  crime  is  carefully  defined. 
Its  pov/er  may  be  marshalled  against  him,  but  only  in  a 
defined  way.  When  we  allow  this  substitute  method,  we 
make  an  innovation  that  does  not  comport  with  that  due 
process  which  the  Fifth  Amendment  requires  of  the  Fed- 
eral Government.  When  the  Federal  Government  pre- 
pares to  inquire  into  charges  that  a  person  has  violated 
federal  law,  the  Fifth  Amendment  tells  us  how  it  can 
proceed. 

The  Civil  Rights  Commission,  it  is  true,  returns  no 
indictment.  Yet  in  a  real  sense  the  hearings  on  charges 
that  a  registrar  has  committed  a  federal  offense  are  a 
trial.  Moreover,  these  hearings  before  the  Commission 
may  be  televised  or  broadcast  on  the  radio.^  In  our  day 
we  have  seen  Congressional  Committees  probing  into 
alleged  criminal  conduct  of  witnesses  appearing  on  the 
television  screen.     This  is  in  reality  a  trial  in  which  the 


'The  Rules  of  the  Commission  by  Subdivision  (k)  provide: 
"Subject  to  the  physical  limitations  of  the  hearing  room  and  con- 
sideration of  the  phj'sical  comfort  of  Commission  members,  staff,  and 
witnesses,  equal  and  reasonable  access  for  coverage  of  the  hearings 
shall  be  provided  to  the  various  means  of  communications,  including 
newspapers,  magazines,  radio,  news  reels,  and  television.  However, 
no  witness  shall  be  televised,  filmed  or  photographed  durmg  the  hear- 
ings if  he  objects  on  the  ground  of  distraction,  harassment,  or  physical 
handicap." 
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whole  Nation  sits  as  a  jury.  Their  verdict  does  not  send 
men  to  prison.  But  it  often  condemns  men  or  produces 
evidence  to  convict  and  even  saturates  the  Nation  with 
prejudice  against  an  accused  so  that  a  fair  trial  may  be 
impossible.  As  stated  in  37  A.  B.  A.  J.  392  (1951),  "If 
several  million  television  viewers  see  and  hear  a  politi- 
cian, a  businessman  or  a  movie  actor  subjected  to  search- 
ing interrogation,  without  ever  having  an  opportunity  to 
cross-examine  his  accusers  or  offer  evidence  in  his  own 
support,  that  man  will  stand  convicted,  or  at  least 
seriously  compromised,  in  the  public  mind,  whatever  the 
later  formal  findings  may  be."  The  use  of  this  procedure 
puts  in  jeopardy  our  traditional  concept  of  the  way  men 
should  be  tried  and  replaces  it  with  "a  new  concept  of 
guilt  based  on  inquisitorial  devices."  Note,  26  Temp. 
L.  Q.  70,  73. 

Yet  whether  the  hearing  is  televised  or  not  it  will  have 
all  the  evils  of  a  legislative  trial.  "The  legislative  trial," 
wrote  Alan  Barth  in  Government  by  Investigation  (1955) 
p.  81,  "is  a  device  for  condemning  men  without  the 
formalities  of  due  process."     And  he  went  on  to  say: 

"The  legislative  trial  serves  three  distinct  though 
related  purposes:  (1)  it  can  be  used  to  punish  con- 
duct which  is  not  criminal;  (2)  it  can  be  used  to 
punish  supposedly  criminal  conduct  in  the  absence  of 
evidence  requisite  to  conviction  in  a  court  of  law; 
and  (3)  it  can  be  used  to  drive  or  trap  persons  sus- 
pected of  'disloyalty'  into  committing  some  collateral 
crime  such  as  perjury  or  contempt  of  Congress,  which 
can  then  be  subjected  to  punishment  through  a  judi- 
cial proceeding.  'It  is  hard  to  get  them  for  their 
criminal  activities  in  connection  with  espionage,  but 
a  way  has  been  found,'  Senator  McCarthy  once 
remarked.  'We  are  getting  them  for  perjury  and 
putting  some  of  the  worst  of  them  away.     For  that 
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reason  I  hope  every  witness  who  comes  here  is  put 
under  oath  and  his  testimony  is  gone  over  with  a  fine- 
tooth  comb,  and  if  we  cannot  convict  some  of  them 
for  their  disloyal  activities,  perhaps  we  can  convict 
some  of  them  for  perjury.'  That  they  may  have 
been  guilty  of  no  violation  of  law  in  the  first  place 
seems  of  no  concern  to  the  Senator."  Id.,  at  83. 
And  see  Telford  Taylor,  Grand  Inquest  (1955). 

Barth  wrote  of  hearings  in  the  so-called  loyalty  cases. 
But  the  reasons  apply  to  any  hearing  where  a  person's 
job  or  liberty  or  reputation  is  at  stake.  Barth  wrote  of 
hearings  held  by  Congressional  Committees.  Yet  the  evil 
is  compounded  where  the  "legislative  trial"  has  become  a 
"Commission  trial."  And  whUe  I  assume  that  a  court 
would  not  enjoin  the  typical  Congressional  Committee, 
it  is  duty  bound  to  keep  commissions  within  limits,  when 
its  jurisdiction  is  properly  invoked. 

The  right  to  know  the  claims  asserted  against  one  and 
to  contest  them — to  be  heard — to  conduct  a  cross-exam- 
ination— these  are  all  implicit  in  our  concept  of  "a  full 
and  fair  hearing"  before  any  administrative  agency,  as 
the  Court  in  Morgan  v.  United  States,  304  U.  S.  1,  18, 
emphasized.  We  spoke  there  in  the  context  of  civil  liti- 
gation where  prof)erty  was  at  stake.  Here  the  need  for 
all  the  protective  devices  of  a  fair  hearing  is  greater.  For 
one's  job  and  perhaps  his  hberty  are  hinged  on  these 
hearings. 

We  spoke  in  the  tradition  of  the  Morgan  case  only 
recently  in  Greene  v.  McElroy,  360  U.  S.  474,  496-497. 

"Certain  principles  have  remained  relatively  immu- 
table in  our  jurisprudence.  One  oj  these  is  that 
where  governmental  action  seriously  injures  an  indi- 
vidual, and  the  reasonableness  of  the  action  depends 
on  fact  findings,  the  evidence  used  to  prove  the  Gov- 
ernment's case  must  be  disclosed  to  the  i7idividual  so 
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timt  he  has  an  opportunity  to  show  that  it  is  untrue. 
While  this  is  important  in  the  case  of  documentary 
evidence,  it  is  even  more  important  where  the  evi- 
dence consists  of  the  testimony  of  individuals  whose 
memory  might  be  faulty  or  who,  in  fact,  might  be 
perjurers  or  persons  motivated  by  mahce,  vindictive- 
ness,  intolerance,  prejudice,  or  jealousy.  We  have 
formahzed  these  protections  in  the  requirements  of 
confrontation  and  cross-examination.  They  have 
ancient  roots.  They  find  expression  in  the  Sixth 
Amendment  which  provides  that  in  all  criminal  cases 
the  accused  shall  enjoy  the  right  'to  be  confronted 
with  the  witnesses  against  him.'  This  Court  has 
been  zealous  to  protect  these  rights  from  erosion.  It 
has  spoken  out  not  only  in  criminal  cases,  .  .  .  but 
also  in  all  types  of  cases  where  administrative  and 
regulatory  actions  were  under  scrutiny."  (Italics 
added.) 

We  spoke  there  in  a  context  where  men  were  being 
deprived  of  their  jobs  as  a  result  of  investigations  into 
their  loyalty.  Certainly  no  less  is  required  if  hearings 
are  to  be  held  on  charges  that  a  person  has  violated  a 
federal  law. 

Respondents  ask  no  more  than  the  right  to  know  the 
charges,  to  be  confronted  with  the  accuser,  and  to  cross- 
examine  him.  Absent  these  rights,  they  ask  for  an 
injunction.  In  the  Greene  case  we  said  these  rights  were 
available  "where  governmental  action  seriously  injures  an 
individual."  360  U.  S.,  at  496.  Injury  is  plain  and 
obvious  here — injury  of  a  nature  far  more  serious  than 
merely  losing  one's  job,  as  was  the  situation  in  the  Greene 
case.  If  the  hearings  are  to  be  without  the  safeguards 
which  due  process  requires  of  all  trials — civil  and  crim- 
inal— there  is  only  one  way  I  know  by  which  the  Federal 
Government  may  proceed  and  that  is  by  grand  jury.  If 
these  trials  before  the  Commission  are  to  be  held  on 
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charges  that  these  respondents  are  criminals,  the  least  we 
can  do  is  to  allow  them  to  know  what  they  are  being  tried 
for,  and  to  confront  their  accusers  and  to  cross-examine 
them.*  This  protraction  would  be  extended  to  them  in  any 
preliminary  hearing,  even  in  one  before  a  United  States 
Commissioner.^  Confrontation  and  cross-examination  are 
so  basic  to  our  concept  of  due  process  {Peters  v.  Hobby, 
349  U.  S.  331,  351-352  (concurring  opinion))  that  no 
proceednig  by  an  administrative  agency  is  a  fair  one  that 
denies  these  rights. 

References  are  made  to  federal  statutes  governing 
numerous  administrative  agencies  such  as  the  Federal 
Trade  Commission  and  the  Securities  and  Exchange  Com- 
mission; and  the  inference  is  that  what  is  done  in  this 
case  can  be  done  there.  This  comes  as  a  surprise  to  one 
who  for  some  years  was  engaged  in  those  r.aministrative 
investigations.  No  effort  was  ever  made,  so  far  as  I  am 
aware,  to  compel  a  person,  charged  with  violating  a  federal 
law,  to  run  the  gantlet  of  a  hearing  over  his  objection. 

*Ci.  Frankfurter,  Hands  Off  the  Investigations,  New  Republic, 
May  21,  1924,  p.  329,  at  331 :  "It  must  be  remembered  that  our  rules 
of  evidence  are  but  tools  for  ascertaining  the  truth,  and  that  these 
tools  vary  with  the  nature  of  the  issues  and  the  nature  of  the  tribunal 
seeking  facts.  Specifically,  the  system  of  rules  of  evidence  used  in 
trials  before  juries  'are  mainly  aimed  at  guarding  the  jury  from  the 
over-weening  efTect  of  certain  kinds  of  evidence.'  That  system,  as 
pointed  out  by  Wigmore,  'is  not  applicable  by  historical  precedent, 
or  by  sound  practictl  policy'  to  'inquiries  of  fact  determinable  by 
administrative  tribunals.'  Still  less  is  it  applicable  to  inquines  by 
congressional  committees.  Of  course  the  essential  decencies  must  be 
observed,  namely  opportunity  for  cros.^-examination  must  be  afforded 
to  those  who  are  investigated  or  to  those  representing  i.ssues  under 
investigation." 

'Rule  5(b),  Rules  of  Criminal  Procedure,  provides  that  the  de- 
fendant shall  be  informed  of  the  complaint  against  him  and  of  his 
right  to  retain  counsel.  Rule  5  (c)  expressly  states,  "The  defentlant 
may  cross-examine  witnesses  against  him  and  may  introduce  evidence 
in  his  own  behalf." 
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No  objection  based  either  on  the  ground  now  advanced 
nor  on  the  Fifth  Amendment  was,  so  far  as  I  know, 
ever  overruled.  Investigations  were  made;  and  they 
were  searching.  Such  evidence  of  law  violations  as  was 
obtained  was  turned  over  to  the  Department  of  Justice. 
But  never  before,  I  believe,  has  a  federal  executive  agency 
attempted,  over  the  objections  of  an  accused,  to  force  him 
through  a  hearing  to  determine  whether  he  has  violated  a 
federal  law.  If  it  did,  the  action  was  lawless  and  courts 
should  have  granted  relief. 

What  we  do  today  is  to  allow  under  the  head  of  due 
process  a  fragmentation  of  proceedings  against  accused 
people  that  seems  to  me  to  be  foreign  to  our  system.  No 
indictment  is  returned,  no  commitment  to  jail  is  made, 
no  formal  criminal  charges  are  made.  Hence  the  proce- 
dure is  condoned  as  violating  no  constitutional  guarantee. 
Yet  what  is  done  is  another  short  cut  used  more  and  more 
these  days  to  "try"  men  in  ways  not  envisaged  by  the 
Constitution.  The  result  is  as  damaging  as  summoning 
before  committees  men  who  it  is  known  will  invoke  the 
Fifth  Amendment  and  pillorying  them  for  asserting  their 
constitutional  rights.  This  case — like  the  others — is  a 
device  to  expose  people  as  suspects  or  criminals.  The 
concept  of  due  process  which  permits  the  invention  and 
use  of  prosecutorial  devices  not  included  in  the  Consti- 
tution makes  due  process  reflect  the  subjective  or  even 
whimsical  notions  of  a  majority  of  this  Court  as  from 
time  to  time  constituted.  Due  process  under  the  pre- 
vailing doctrine  is  what  the  judges  say  it  is;  and  it  differs 
from  judge  to  judge,  from  court  to  court.  This  notion  of 
due  process  makes  it  a  tool  of  the  activists  who  respond 
to  their  own  visceral  reactions  in  deciding  what  is  fair. 
decent,  or  reasonable.  This  elastic  concept  of  due  process 
is  described  in  the  concurring  opinion  as  follows: 

"Whether  the  scheme  satisfies  those  strivings  for  jus- 
tice which  due  process  guarantees,  must  be  judged  in 
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the  light  of  reason  drawn  from  the  considerations  of 
fairness  that  reflect  our  traditions  of  legal  and  politi- 
cal thought,  duly  related  to  the  public  interest  Con- 
gress sought  to  meet  by  this  legislation  as  against 
the  hazards  or  hardship  to  the  individual  that  the 
Commission  procedure  would  entail." 
When  we  turn  to  the  cases,  personal  preference,  not 
reason,  seems,  however,  to  be  controlling. 

Illustrative  are  the  First  Amendment  protection  given 
to  the  activities  of  a  classroom  teacher  by  the  Due  Process 
Clause  of  the  Fourteenth  Amendment  in  Sweezy  v.  New 
Hampshire,  354  U.  S.  234,  255,  261-263  (concurring  opin- 
ion), but  denied  to  the  leader  of  an  organization  holding 
discussion  groups  at  a  summer  camp  in  Uphaus  v.  Wyman, 
360  U.  S.  72;  the  decisions  that  due  process  was  violated 
by  the  use  of  evidence  obtained  by  the  forceful  use  of  a 
stomach  pump  in  Rochin  v.  California,  342  U.  S.  165,  but 
not  when  evidence  was  used  which  was  obtained  by  taking 
the  blood  of  an  unconscious  prisoner.  Breithaupt  v. 
Abram,  352  U.  S.  432. 

It  is  said  in  defense  of  this  chameleon-like  due  process 
that  it  is  not  "an  exercise  of  whim  or  will,"  that  it  is 
"founded  on  something  much  deeper  and  more  justifiable 
than  personal  preference.  As  far  as  it  lies  within  human 
limitations,  it  must  be  an  impersonal  judgment.  It  must 
rest  on  fundamental  presuppositions  rooted  in  history  to 
which  widespread  acceptance  may  fairly  be  attributed." 
Sweezy  v.  New  Hampshire,  supra,  at  267  (concurring 
opinion).  Yet  one  who  tries  to  rationahze  the  cases  on 
cold  logic  or  reason  fails.  The  answer  iurns  on  the  per- 
sonal predilections  of  the  judge;  and  the  louder  the  denial 
the  more  evident  it  is  that  emotion  rather  than  reason 
dictates  the  answer.  This  is  a  serious  price  to  pay  for 
adopting  a  free-wheeling  concept  of  due  process,  rather 
than  confining  it  to  the  procedures  and  devices  enu- 
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merated  in  the  Constitution  itself.     As  said  in  Adamson 
V.  California,  332  U.  S.  46,  68,  89  (dissenting  opinion) : 
"In   my   judgment   the   people   of   no   nation   can 
lose  their  liberty  so  long  as  a  Bill  of  Rights  like 
ours  survives  and  its  basic  purposes  are  conscien- 
tiously interpreted,  enforced  and  respected  so  as  to 
afford  continuous  protection  against  old,  as  well  as 
new,  devices  and  practices  which  might  thwart  those 
purposes.     I  fear  to  see   the  consequences  of  the 
Court's  practice  of  substituting  its  own  concepts  of 
decency  and  fundamental  justice  for  the  language 
of  the  Bill  of  Rights  as  its  point  of  departure  in 
interpreting  and  enforcing  that  Bill  of  Rights." 
That  was  written  concerning  the  meaning  of  the  Due 
Process  Clause  of  the  Fourteenth  Amendment.     But  it 
has  equal   vitality  when   applied   to   the  Due   Process 
Clause  of  the  Fifth  Amendment  with  which  we  are  now 
concerned. 

I  think  due  process  is  described  in  the  Constitution 
and  limited  and  circumscribed  by  it.  The  Constitution 
is  explicit  as  respects  the  permissible  accusatory  process 
that  the  Executive  can  employ  against  the  citizen.  Men 
of  goodwill,  not  evil  ones  only,  invent,  under  feelings  of 
urgency,  new  and  different  procedures  that  have  an  awful 
effect  on  the  citizen.  The  new  accusatory  procedure  sur- 
vives if  a  transient  majority  of  the  Court  are  persuaded 
that  the  device  is  fair  or  decent.  My  view  of  the  Constitu- 
tion confines  judges — as  well  as  the  lawmakers  and  the 
Executive — to  the  procedures  expressed  in  the  Constitu- 
tion. We  look  to  the  Constitution — not  to  the  personal 
predilections  of  the  judges— to  see  what  is  permissible. 
Since  summoning  an  accused  by  the  Government  to 
explain  or  justify  his  conduct,  that  is  charged  as  a  crime, 
may  be  done  only  in  one  way,  I  would  require  a  constitu- 
tional amendment  before  it  can  be  done  in  a  different  way. 
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The  alternate  path  which  we  take  today  leads  to  trial 
of  separate  essential  parts  of  criminal  prosecutions  by 
commissions,  by  executive  agencies,  by  legislative  com- 
mittees. Farming  out  pieces  of  trials  to  investigative 
agencies  is  fragmentizing  the  kind  of  trial  the  Constitu- 
tion authorizes.  It  prejudices  the  ultimate  trial  itself; 
and  it  puts  in  the  hands  of  officials  the  awesome  power 
which  the  Framers  entrusted  only  to  judges,  grand  jurors 
and  petit  jurors  drawn  from  the  community  where  the 
accused  lives.    It  leads  to  government  by  inquisition. 

The  Civil  Rights  Commission  can  hold  all  the  hearings 
it  desires;  it  can  adduce  testimony  from  as  many  people 
as  it  likes;  it  can  search  the  records  and  archives  for  such 
information  it  needs  to  make  an  informed  report  to  Con- 
gress. See  United  States  v.  Mortim  Salt  Co.,  338  U.  S. 
632;  Oklahoma  Press  Pub.  Co.  v.  Walling,  327  U.  S.  186. 
But  when  it  summons  a  person,  accused  under  affidavit 
of  having  violated  the  federal  election  law,  to  see  if  the 
charge  is  true,  it  acts  in  lieu  either  of  a  grand  jury  or 
of  a  committing  magistrate.  The  sifting  of  criminal 
charges  against  people  is  for  the  grand  jury  or  for  judges 
or  magistrates  and  for  them  alone  under  our  Constitu- 
tion. In  my  view  no  other  accusatory  body  can  be  used 
that  withholds  the  rights  of  confrontation  and  cross- 
examination  from  those  accused  of  federal  crimes. 

I  would  affirm  these  judgments. 
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GMA  MEMBER  COMPANIES 


Abbott  Laboratories 

American  Can  Company 

American  Home  Products  Corporation 

American  Potato  Company 

Amstar  Corporation 

Anderson  Clayton  Foods 


Baker/Beech-Nut  Corporation 
Ball  Corporation 
Basic  Vegetable  Products.  Inc 
Becton,  Dickinson  and  Company 
Bissell  Inc 

Bristol-Myers  Company 
Brooke  Bond  Foods.  Inc 
Buhler  Mills.  Inc 

California  Canners  and  Growers 
Campbell  Soup  Company 
Campbell  Taggart.  Inc 
Carnation  Company 
Caslleberry  s  Food  Company 
Chesebrough-Ponds  Inc 
The  Climalene  Company 
The  Clorox  Company 
The  Coca-Cola  Company 
Colgate-Palmolive  Company 
ConAgra 

Consolidated  Foods  Corporation 
Continental  Can  Company.  Inc. 
CPC  International  Inc 
The  Creamette  Company 
Crown  Zellerbach  Corporation 
Curtice-Burns.  Inc. 

The  d-Con  Company.  Inc 

Del  Monte  Corporation 

Diamond  Crystal  Salt  Company 

Dobbs-Life  Savers,  Inc 

The  Dow  Chemical  Company 

Dr  Pepper  Company 

E.  I.  duPont  de  Nemours  &  Company 

Durallame.  Incorporated 

Enzo  Jel  Company 

Estee  Candy  Company.  Inc. 

Fairmont  Foods  Company 
Faultless  Starch  Company 
J   H    Filbert   Inc. 
The  R.  T.  French  Company 

General  Foods  Corporation 

General  Mills.  Inc 

Gerber  Products  Company 

GUdden-Durkee  Division-SCM  Corporation 

Golden  Grain  Macaroni  Company 

W.  R,  Grace  &  Company 

Green  Giant  Company 

W   J    Hagerty  &  Sons.  Ltd..  Inc, 
Hardy  Salt  Company 
Hartz  Mountain  Pet  Foods.  Inc 
H.  J.  Heinz  Company 


Hershey  Foods  Corporation 
Heublein.  Inc. 
Hills  Bros   Coffee.  Inc 
Hoffman-La  Roche  Inc. 

Ideal  Tea  Packing  Company.  Inc. 
International  Flavors  &  Fragrances.  Inc 
International  Multifoods  Corporation 
International  Playtex  Corporation 
International  Salt  Company 
Interstate  Brands  Corporation 
ITT  Continental  Baking  Company.  Inc 


Keebler  Company 
Kellogg  Company 
Knouse  Foods.  Inc. 
Kraftco  Corporation 

Lance.  Inc. 

Land  OLakes.  Inc. 

Lawry's  Foods.  Inc. 

Lea  &  Perrins,  Inc. 

Lehn  &  Fink  Products  Company 

Lever  Brothers  Company 

Libby.  McNeill  &  Libby 

Liggett  &  Myers  Incorporated 

Thomas  J    Lipton.  Inc. 

Lorillard  Corporation 

Lowe's  Inc. 

Luzianne  Coffee  Company 

f>/lalt-0-Meal  Company 
Mars.  Incorporated 
Oscar  Mayer  &  Company 
McCormick  &  Company.  Inc. 
Mcllhenny  Company.  Inc. 
Metal  Textile  Division 

General  Cable  Corporation 
Miles  Laboratories,  Inc. 
Mobil  Chemical  Company 
Moore  and  Company 

Soups  Incorporated 
Morton-Norwich  Products.  Inc. 
Mrs   Pauls  Kitchens 
C.  F.  Mueller  Company 

Nabisco.  Inc. 
National  Can  Corporation 
The  Nestle  Company.  Inc. 
Norton  Simon.  Inc. 

Ocean  Spray  Cranberries.  Inc. 
Ovaltine  Products 
Owens-Illinois.  Inc. 

PepsiCo,  Inc. 

Pet  Incorporated 

The  Pillsbury  Company 

The  Procter  &  Gamble  Company 

Purex  Corporation.  Ltd. 

The  Quaker  Oats  Company 


Ralston  Purina  Company 
Reynolds  Metals  Company 
R   J.  Reynolds  Industries.  Inc. 
Riviana  Foods  Inc 
Royal  Crown  Cola  Company 

Savannah  Foods  and  Industries.  Inc. 

Scott  Paper  Company 

The  Seven-Up  Company 

Shell  Chemical  Company 

Skinner  Macaroni  Company 

The  J.  M    Smucker  Company 

A   E,  Staley  Manufacturing  Company 

Standard  Brands  Inc. 

Stegner  Foods  Products  Co..  Inc. 

Stokely-Van  Camp.  Inc. 

The  Stouffer  Corporation 

Sunkist  Growers.  Inc, 

GTE  Sylvania  Incorporated 

Tasty  Baking  Company 
T-N-T  Food  Products.  Inc, 

Wm   Underwood  Company 

Union  Carbide  Corporation 

United  States  Borax  &  Chemical  Company 

Universal  Foods  Corporation 

Van  Brode  Milting  Company.  Inc, 

Warner-Lambert  Company 
Welch  Foods.  Inc 
Westinghouse  Electric  Company 
Wilbert  Products  Company.  Inc 
Williams  Foods.  Inc 
Wm    Wrigley  Jr    Company 

A.  Zerega's  Sons.  Inc 
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(202)  833-8400 


KiRKLAND,  Ellis   5c   Rowe 

1776    K    STREET,   N.  W. 
WASHINGTON,  D.  C.  20006 

February  24,  1976 


CHICAGO  OFFICE 

KiRKLAND  5,  Ellis 

200    E.  RANDOLPH    DRIVE 

CHICAGO.  ILLINOIS     6060I 

(312)    861-2000 


Honorable  Philip  A.  Hart 
Chairman,  Senate  Subcommittee 

on  Antitrust  &  Monopoly 
253  Russell  Senate  Office  Building 
Washington,  D.C.  20510 


Dear  Senator  Hart: 


Re 


1284 


My  statement  and  presentation  of  February  3 
before  the  Antitrust  Subcommittee  on  behalf  of  Grocery 
Manufacturers  of  America,  Inc.  in  opposition  to  Title  IV 
included  a  reference  to  Professor  Donald  F.  Turner  critical 
of  antitrust  treble  damage  enforcement,  citing  BNA  Antitrust 
&   Trade  Regulation  Reports  of  January  20,  1976  (p.  10  &  n.l7). 

I  am  informed  that  the  reported  remarks  specifically 
concerned  private  rights  of  action  in  merger  cases,  rather  than 
in  antitrust  cases  generally,  and  would  not  apply  to  private 
treble  damage  recoveries  for  such  per  se  offenses  as  price  fix- 
ing.  As  reported  by  BNA,  Professor  Turner  proposed  an  across- 
the-board  Congressional  review  of  private  antitrust  actions,  and 
stated  that  treble  damages  should  be  discretionary,  not  mandatory, 
except  for  perhaps  the  most  blatant  cases.   747  BNA  ATRR  at  A-21. 

Accordingly,  I  would  appreciate  inclusion  of  this 
letter  in  the  record,  so  that  the  aforementioned  reference  appears 
in  fuller  context. 

Y^'ry*  truly  y-<3)urs  , 

V 


FMR/blf 


Frederick  M.  Rowe 


Members  of  Antitrust 
Subcommittee 


OFFICERS   AND  BOARD  OF  DIRECTORS 

James  P.  McFarland.  Chairman,  GMA 

Chairman.  General  Mills.  Inc 

William  0.  Beers.  Vice  Chairman.  GMA 

Chairman.  Krattco  Corporation 

George  W    Koch,  President 

Ch.el  Executive  Officer.  GMA 

Thomas  S,  Carroll,  Treasurer.  GMA 

President.  Lever  Brothers  Company 

James  L.  Ferguson,  Secretary.  GMA 

Chairman/President,  General  Foods  Corpor 


J.  Paul  Austin.  Chairr 
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George  W.  Koch 
President/Chief  Ex) 


T-N-T  Food  Products, 
P   Gott  Beach.  Chairman 
Oscar  Mayer  &  Company 
Gordon  T   BeahaTi 


Chair 


1  C    Cosgrc 


1  Ami  Company 

int  Company 


R.  Hal  Dean,  Chairman 
Ralston  Punna  Company 
Charles  D.  Dickey,  Jr  ,  Chair. 
Scott  Paper  Company 
William  K.  Easlham,  Presiden 
S.  C.  Johnson  &  Son.  Inc. 
David  R.  Foster.  Chairman 
Colgaie-Palmolive  Company 
n.  Burt  Gookin,  Vice  Chairm; 
H.  J-  Heinz  Company 
David  E    Guerrant,  President 
The  Nestle  Company.  Inc. 


G.  Harness,  Chairman 
cter  &  Gamble  Company 


Williams  Foods.  Inc 
Richard  G.  Landis.  P 
Del  Monle  Corporalic 


February   24 ,    1976 

The   Honorable 

Philip   A.    Hart 

'Jnited   States   Senate 

253   Russell   Senate   Office   Building 

Washington,    D.    C.      20510 

Dear  Phil, 

On   behalf   of   GMA,    I   wish   to   thank   you   for 
giving  us   the   opportunity   of   presenting   our  views 
with   respect   to   the   Omnibus   Antitrust    Improvements 
Act    (S   1284). 


Kellogg  Company 

Gavin  K.  MacBain,  Chairman 

Brislol-Myers  Company 

James  W.  McKee.  Jr..  President 

CPC  Inlernational  Inc. 

Bill  0    Mead.  Chairman 

Campbell  Taggarl,  Inc. 

Harold  S.  Mohler,  Chairman/President 

Hershey  Foods  Corporation 

Andrall  E,  Pearson.  President 

PepsiCo.  Inc. 

Robert  T.  Quittmeyer.  President 

O,  Cednc  Rowntree.  Chairman 
The  R   T.  French  Company 
Robert  M.  Schaeberle,  Chairman 

Boyd  F    Schenk,  Chairman    President 

Pet  Incorporated 

Richard  B-  Sellars,  Chairman 

Johnson  &  Johnson 

Harold  A.  Shaub.  President 

Campbell  Soup  Company 

Robert  B,  Shellerly.  President 

-      "■  ~       pany 

Chairman 
i  Company 
Paul  H.  Smucker.  Chairman/President 
The  J,  M.  Smucker  Company 
William  H,  Spoor.  Chairman 
The  Pillsbury  Company 
J.  Paul  StichI,  President 

)lds  Industries,  inc 
sident 
Carnation  Company 
Robert  D.  Stuart.  Jr..  President 
The  Quaker  Oats  Company 
John  C.  Suerlh.  Chairman 
Gerber  Products  Company 
Henry  Weigl.  Chairman 
Standard  Brands  Inc. 
Ben  H.  Wells,  Chairman 
The  Seven-Up  Company 
Harry  K.  Wells.  President 
McCormick  &  Co  .  Inc 


As   set    forth    in   our   testimony,    we   are   partic- 
ularly  concerned   about   what   we   believe   to  be   the 
overly  broad   scope   of   the   parens   patriae  provi- 
sions  of   Title    IV  of   the   bill.      We  would  be   glad 
to   cooperate   with   you   and  your   staff    in   attempt- 
ing  to  work   out   possible   appropriate   safeguards. 

Meanwhile,    enclosed   for   your   information 
is    a   copy    of   GMA's    responses    to   some   questions 
we   received   from   Senator   Thurmond    following  our 
testimony. 

Again,    thank  you,    Phil,    for   giving  GMA   the 
opportunity   to   testify. 

Sincerely   yours, 


GWK:mfk 


Grocery  Manufacturers  of  America,  Inc.,  1425  K  St.,  N.W..  Washington,  D.  C.  20005   •    (202)638-6100 
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1776    K    STREET,   N  .  W. 
WASHINGTON,  D.  C.  20006 

February    17,    1976 


CHICAGO  OTFICE 

Kirk  LAND  &  Ellis 

zoo  E.  RANDOLPH    DRIVE 
CHICAGO'  ILLINOIS     60601 

(3ia)  861-aooo 


Honorable    Strom  Thurmond 

iJ2'41   Dlrksen   Senate   Office    Building 

Washington,  D.C.  20510 


Dear  Senator  Thurmond: 


Re; 


1284 


This  letter  is  responsive  to  your  questions  sub- 
mitted to  me  following  my  testimony  on  February  3,  1976  on 
behalf  of  Grocery  Manufacturers  of  America,  Inc.  in  opposition 
to  Title  IV  of  S.  1284. 

1 .    Q .   You  mentioned  Title  IV  would  provide  the  potential 
for  abuse  by  the  Attorneys  General.   Would  vou 
care  to  comment  further  on  the  apparent  authori- 
zation of  contingency  fee  arrangements  by  state 
officials  with  private  counsel?   Can  vou  give  me 
a  scenario? 

A.   Section  I  of  my  February  3  prepared  statement  relates 
to  this  subject  matter,  and  cites  examples  from  recorded  pro- 
ceedings (pp.  4,  nn.6-7)- 

In  view  of  the  nature  of  your  question,  I  reiterate, 
as  I  stressed  throughout  my  testimony,  my  assumption  of  utmost 
good  faith  on  the  part  of  all  State  Attorneys  General  or  private 
counsel  concerned. 


Contingent  Fee  Authority 

The  apparent  authorization  of  contingency  fee  arrange- 
ments by  state  officials  with  private  counsel  stems  from  the 
July  28,  1975  Committee  Print't  addition  to  the  original  S.  1284. 
The  Committee  Print  redefines  S-ate  Attorney  General,  in  new 
Section  4F(1),  to  include  other  "authorized"  persons,  presumably 
private  counsel  retained  by  a  State  Attorney  General. 

Since  contingency  fee  arrangements  are  permissible, 
and  are  reported  in  antitrust  litigation^'  they  would  apparently 
be  authorized  by  Section  4F(1)  of  S.  1284,  as  revised. 


1/ 


See  cases  in  note  4  infra. 
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This  problem  lias  been  recognized  by  the  House 

Committee  on  the  Judiciary.   The  Committee's  favorable  report 

on  H.R.  8532,  a  proposal  similar  to  S.  128^1,  Title  IV,  expressly 
provides  that 

"The  term  'State  attorney  general'  means  the  chief 
legal  officer  of  a  State,  or  any  other  person 
.  authorized  by  State  law  to  bring  actions  under  this 
Act,  except  that  such  term  does  not  include  any 
person  employed  or  retained  on  a  contingency  fee 
basis."   H.R.  Rep.  no.  g^t-^Sg,  p.  30  (Sept.  22, 
1975)  (underscoring  supplied). 


Potential  for  Abuse 

The  magnitude  of  the  antitrust  claims  authorized  by 
Title  IV,  by  way  of  claims  for  all  or  large  groups  of  state  resi- 
dents, or  for  the  state's  "general  economy,"  is  obvious. 

However,  as  pointed  out  by  .court  opinions,  large 
claims  filed  on  behalf  of  a  multitude  of  claimants,  each  with  a 
minute  individual  claim,  enhance  the  potential  "conflict  of 
interest"  on  the  part  of  counsel.   Per  one  recent  opinion,  "in 
any  class  action  there  is  always  the  temptation  for  the  attorney 
for  the  class  to  recommend  settlement  in  terms  less  favorable  to 
his  clients  because  a  large  fee  is  part  of  the  bargain.   The 
impropriety  of  such  a  position  is  increased  where,  as  here,  the 
attorney  is  also  the  representative  who  brought  the  action  on 
behalf  of  the  class,  and  where,  as  here,  the  potential  recoveries 
by  individual  members,  including  representatives,  of  the  class 
are  likely  to  be  very  small  in  proportion  to  the  total  amount  of 
recovery  by  the  class  as  a  whole."   Graybeal  v.  American  Savings 
&  Loan  Association,  59  FRD  7,  13  (D.  D.C.  1973). 

Under  existing  law,  courts  in  such  cases  are  governed 
by  Federal  Rule  of  Civil  Procedure  23.   Rule  23  establishes 
specific  criteria  and  safeguards  for  class  actions.   Under  these 
Rule  23  safeguards.  Courts  have  dismissed  many  such  claims,  on 
the  basis  that  (1)  issues  common  to  the  class  did  not  predominate 
over  Individual  issues'  (e.g.,  Cotchett  v.  Avis  Rent-A-Car  System, 
56  FRD  5^4  9  (S.D.N.Y.  1972);  (2)  class  methods  were  inferior  to 
other  methods  of  adjudicating  the  issues  (e.g.,  Graybeal  v. 
American  Savings  &  Loan  Ass'n.,  59  FRD  7  (D.  D.C.  1973);  (3)  the 
litigation  was  unmanageable  in  terms  of  notice,  administrative 
costs,  and  complexity  (e.g..  In  re  Hotel  Telephone  Charges,  500 
F.2d  86  (9th  Cir.  197^4)  . 
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However,  the  present  safeguards  of  Rule  23  would 
apparently  be  removed  by  Title  IV,  as  revised  by  the  July  28 
Committee  Print,  with  respect  to  actions  brought  by  a  State 
Attorney  General  or  "other  person"  authorized  by  the  state. 

I  believe  this  to  be  so  because  Section  MC(a)(l) 
has  been  changed  from  the  original  text  of  S.  1284  by  deleting 
the  prior  language  which  refers  to  a  discretionary  judicial 
authorization  of  a  State  Attorney  General  to  act  "as  a  repre- 
sentative of  a  class  or  classes  consisting  of  persons  residing 
in  that  state,  who  have  been  damaged."   S.  1284,  Section  4C(a)(l) 
(March  12,  1975). 

Accordingly,  the  pre-existing  judicial  discretion 
and  safeguards  under  Rule  23  are  apparently  eliminated  by 
Section  4C(a)(l)  of  the  July  28  Committee  Print,  which  deletes 
references  to  classes  in  suits  by  Attorneys  General. 

Consequently,  under  revised  Title  IV,  the  type  of 

case  previously  dismissed  by  courts  under  Rule  23  may  be  imposed 

on  the  courts,  notwithstanding  abuses  of  such  actions  referred 
to  in  the  judicial  opinions  cited. 

Also,  since  huge  antitrust  claims,  on  behalf  of  the 
state's  economy  or  its  residents,  would  be  authorized  by  Title 
IV,  the  apparent  availability  of  contingency  fee  arrangements 
between  state  officials  and  private  counsel  could  become  an  im- 
portant incentive  for  more  such  actions.   An  action  brought 
directly  by  the  State  Attorney  General  must  presumably  be  justi- 
fied by  reference  to  the  actual  costs  to  the  taxpayer  of  such 
antitrust  litigation,  which  may  be  quite  substantial.   By  con- 
trast, a  contingency  fee  arrangement  may  eliminate  such  direct 
litigation  costs  for  the  state,  if  private  counsel  is  willing 
to  undertake  the  case  on  a  "contingency"  or  "percentage  of  re- 
covery" basis,  thus  eliminating  ongoing  financial  accountability 
to  the  state  of  the  direct  cost  burden  arising  from  such  litigation, 

?/ 

As  reflected  in  judicial  decisions ,-  such  suits  can 

obtain  large  settlements,  without  ever  reaching  the  merits. 


2/   See,  e.g.,  Lindy  Bros.  Builders  v.  American  Radiator  & 
Standard  Sanitary  Corp.,  341  P.  Supp.  1077  (E.D.  Pa.  1972) 
(settlement  of  $20  million);  West  Virginia  v.  Chas .  Pfizer  & 
Co.,  314  P.  Supp.  710  (S.D.N.Y.  1970),  aff 'd. ,  440  P. 2d  1079 
(2d  Cir.  1971),  cert,  den.,  404  U.S.  871  (1971)  (settlement  of 
$100  million).  Chief  Judge  Priendly  has  pointed  out  the  threat 
of  "blackmail  settlements"  in  such  cases.   Priendly,  Federal 
Jurisdiction  -  A  General  View  120  (1973).   See  generally  Simon, 
"Class  Actions  -  Useful  Tool  or  Engine  of  Destruction,"  55  FRD  375, 
389-394  (1972). 
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Particularly  smaller  firms  may  settle  even  a  marginal  antitrust 
case,  because  they  do  not  have  the  expertise  or  the  resources 
for  an  effective  defense  to  complex  antitrust  litigation,  and 
may  be  exposed  to  Intolerably  high  contingent  liabilities  as 
co-conspirators,  jointly  and  severally,  for  the  amount  claimed 
against  all  of  the  defendants.!/ 

In  sum,  the  apparent  contingency  fee  authorization 
by  Section  4F(1)  of  the  Committee  Print  creates  new  exposures 
and  possibilities  of  abase  beyond  the  existing  law  and  beyond 
Title  IV  of  original  S.  1284.   For,  since  the  state  may  have 
nothing  to  lose  financially  in  an  action  brought  by  authorized 
private  counsel  on  a  contingency  fee  basis,  contingency  fee 
arrangements  could  serve  as  an  incentive  for  more  such  actions. 

Lack  of  Judicial  Controls 

As  to  judicial  control  of  such  contingency  fee  arrange- 
ments, I  stated  in  colloquy  on  February  3  that  I  had  no  really 
fully  informative  statistical  basis  and  hence  could  not  give  an 
authoritative  answer  (Tr.  652). 

After  some  further  researching  of  the  problem,  I  still 
have  no  definitive  statistical  basis  for  an  authoritative  answer, 
but  have  turned  up  some  court  opinions  which  may  be  significant. 

As  noted  by  the  courts  in  reported  opinions,  including 
those  placed  into  the  hearing  record  of  February  3,-  the  courts 
are  ijrestling  with  the  problem  of  determining  appropriate  attorneys' 
fees,  contingent  and  otherwise,  in  antitrust  litigation.   It  seems 
evident  that  the  courts  still  lack  any  clear-cut  and  effective 
groundrules  to  control  excess. 

3/   In  this  connection,  the  Ninth  Circuit's  Kline  decision 
stressed  the  $750  million  joint  and  several  liability  by  2000 
real  estate  brokers,  dismissing  the  class  action  because  the 
prospect  of  such  exposure  "would  shock  the  conscience."   Kline 
V.  Coldwell,  Banker  &  Co.,  508  F.2d  226,  23^  (9th  Cir.  1974). 
Judge  Duniway  said,  concurring  in  that  opinion,  "[M]any  of  the 
named  defendants  will  settle  for  whatever  amount  they  can  bargain 
for,  and  without  regard  as  to  whether  they  are  really  liable  or 
not,  with  a  good  chunk  of  the  money  going  to  plaintiffs'  lawyers." 
508  P. 2d  at  238. 

V   Llndy  Bros.  Builders,  Inc.  of  Philadelphia  et  al .  v.  American 
Radiator  &  Standard  Sanitary  Corp.,  3^1  F-  Supp.  1077  (E.D.  Pa. 
1972).  vacated,  4B7  F.2d  Ibl  (3d  Cir.  1973),  opinion  after  remand, 
382  P.  Supp.  999  (E.D.  Pa.  1974);  now  on  appeal  to  3d  Circuit;  City_ 
of  Detroit  v.  Grinnell  Corp.  ,  356  P.  Supp.  I38O  (S.D.N.Y.  1972), 
aff'd  in  p'art,  rev'd  in  part,  4.95  P. 2d  448  (2d  Cir.  1974);  the 
opinion  on  remand  is  not  reported. 
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For  example,  in  the  Llndy  Bros,  case,  the  Third 
Circuit  attempted  to  set  up  criteria  for  determining  fee 
awards  in  antitrust  treble  damage  cases.   487  F.2d  l6l  (3d  Cir. 
1973).   However,  the  second  district  court  opinion,  383  P.  Supp . 
999  (E.D.  Pa.  1974),  on  remand  to  apply  those  criteria  on 
attorneys'  fees,  is  still  pending  on  appeal  before  the  Third 
Circuit,  so  the  application  of  those  principles  in  the  very  case 
which  generated  them  is  still  an  unknown  factor. 

Moreover,  the  unreliability  of  those  factors  Is 
demonstrated  by  the  most  recent  published  decision  of  the  Third 
Circuit  on  December  24,  1975,  in  Pitchford  v.  PEPI ,  Inc . ,  (Nos. 
75-1136  and  75-1137),  BNA  ATRR  No.  749,  February  3,  1976, 
p.  D-1).   According  to  the  Court  of  Appeals  opinion: 

"In  a  summary  order  the  trial  judge  awarded 
$645,250  as  an  attorney's  fee  plus  costs — over 
four  times  the  sum  set  forth  in  Pitchford's  [i.e. 
the  plaintiff's]  application.   In  his  order  the 
trial  judge  cited  Lindy  Bros.  Builders,  Inc.  v. 
American  Radiator  &  Standard  Sanitary  Corp. ,  but 
did  not  adduce  aay  explanation  for  the  amount  of 
the  award."   Id.  at  p.  D-9. 

The  Court  of  Appeals  reversed  that  award,  and  returned  it  for 
further  consideration  and  "specific  findings  and  analysis." 
Id.  at  D-9. 

Actually,  the  one  factor  which  does  appear  consistently 
from  the  reported  cases  is  that  court  supervision  of  attorneys' 
fees  in  antitrust  treble  damage  litigation  is  a  very  complex  and 
time-consuming  process,  which  itself  can  take  years  to  litigate 
in  addition  to  the  years  of  litigation  on  the  merits.   In  and 
of  itself,  this  issue  casts  substantial  additional  burdens  on 
the  courts.  5./ 


5/   The  size  of  this  burden  is  shown  by  the  reported  litigation. 
The  Lindy  Bros .  case,  started  in  the  mid-196o' s,  is  still  pending 
today.   It  already  generated  three  reported  opinions  on  fees 
alone,  and  there  will  be  more  as  a  result  of  the  still  pending 
appeals . 

Another  significant  Third  Circuit  case  on  legal  fees  is  anti- 
trust treble  damage  litigation,  Merola  v.  Atlantic  Richfield,  has 
been  going  on  from  1971  to  date.   It  too  has  already  generated 
two  opinions  by  the  Third  Circuit,  493  F.2d  292  (1974),  and  515 
F,2d  165  (1975),  as  well  as  two  unreported  district  court  opinions, 
solely  on  the  issue  of  attorneys'  fees.   When  last  reported,  515 
P. 2d  165  (1975),  this  case  was  remanded  for  yet  a  third  district 
court  opinion. 
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Of  course,  the  reported  opinions  may  be  only  the 
proverbial  tip  of  the  iceberg.   An  antitrust  defendant  may  not 
be  too  concerned  about  the  split  of  a  settlement  fund  as  between 
the  plaintiffs'  monetary  recovery  and  the  plaintiffs'  attorneys' 
fees.   Only  when  an  issue  arises  as  to  an  additional  award  of 
plaintiffs'  attorneys'  fees,  or  when  the  claimants  themselves 
litigate  among  themselves  over  the  allocation  of  attorneys'  fees 
is  this  issue  likely  to  turn  up  in  reported  court  opinions. 2./ 

Because  of  the  nature  of  this  question,  I  respectfully 
recommend  that  the  Committee  obtain  authoritative  views  beyond 
those  of  private  antitrust  attorneys,  since  counsel  for  both 
plaintiffs  and  for  defendants  may  stand  to  gain  from  the  prolif- 
eration of  such  actions  under  Title  IV.   Such  authoritative  views 
may  best  come  from  the  Judiciary,  or  from  members  of  the  Judiciary, 
with  direct  experience  In  this  area. 

Possible  Scenarios 

As  for  a  scenario,  my  February  3  statement  referred 
to  the  possibility  of  massive  antitrust  actions,  on  a  contingency 
fee  basis,  patterned  on  the  facts  of  the  Ninth  Circuit's  Kline 
and  Telephone  decisions.   The  Kline  case  involved  alleged  liabilities 
of  some  $750  million  against  about  2000  real  estate  brokers  on 
the  grounds  that  brokerage  commissions  were  "fixed."   The  Tele- 
phone Charges  case  involved  claimed  damages  of  $2  each  for  40  million 
people  on  the  grounds  that  room  rates  had  been  raised  by  a  "con- 
fusingly mislabeled"  charge  for  telephone  services. 

My  statement  also  noted  the  potential  of  a  massive 
treble  damage  action,  pleaded  on  behalf  of  a  state's  or  the 
District  of  Columbia's  "general  economy"  or  residents,  patterned 
on  the  recent  Federal  Trade  Commission  complaint  against  the 
American  Medical  Association  claiming  alleged  price  fixing  of 
doctors'  services  due  to  the  solicitation  and  advertising  re- 
strictions of  the  AMA  "Principles  of  Medical  Ethics."   (FTC  Dkt . 
9064,  Dec.  19,  1975). 

^7    Both  the  Lindy  Bros,  and  Grinnell  fee  litigations  have 
been  among  the  claimants  to  the  settlement  fund.   See  also 
Alpine  Pharmacy  Inc.  v.  Chas .  Pfizer  &  Co. ,  1973  Trade  Cas. 
1174,350  (S.D.N.Y.  "1972)  . 
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Particularly  since  some  of  the  concerns  expressed 
by  others  as  to  Title  IV  relate  specifically  to  its  so-called 
"general  economy"  treble  damage  claim  authorization,  as  distinct 
from  the  authorization  for  aggregate  treble  damages  on  behalf 
of  state  "residents ,"  it  should  be  stressed  that  the  size  of 
damage  claims  under  the  "residents"  authorization  could  far 
exceed  such  liabilities  under  the  "general  economy"  provision 
as  revised  in  the  July  28,  1975  Committee  Print. 

This  is  so  because  a  massive  claim  for  treble  re- 
covery of  "overcharges"  on  behalf  of  millions  of  State  residents, 
paying  the  alleged  "overcharge"  in  the  form  of  higher  prices 
for  a  product,  or  for  services,  may  be  substantially  greater 
than  a  claim  on  behalf  of  a  state's  "general  economy"  which  would 
be  "measured  by  any  decrease  in  revenues  or  Increase  in  expendi- 
tures, or  both,  of  such  State  or  political  subdivision,  that 
may  with  reasonable  probability  be  causally  related  to  the  anti- 
trust violation."   Section  4C(a)(l)(B).   Indeed,  any  diminished 
state  tax  revenues  arising  from  "overcharges"  reflected  in  the 
higher  price  of  a  particular  product  may  be  substantially  offset 
by  potentially  increased  revenues  to  the  state  from  higher  taxes 
by  those  who  collected  the  alleged  "overcharges"  in  the  form  of 
higher  product  or  service  prices. 

2 .  Q.  It  appears  that  we  are  now  coming  out  of  a 
recession.  What  impact,  if  any,  would  the 
passage  of  S.  128^  have  on  the  economy? 

A.   The  impact  of  Title  IV  on  the  economy  is  difficult  to 
assess  for  a  non-economist,  and  I  would  hence  respectfully 
suggest  that  the  Committee  invite  the  views  of  objective  economists 
versed  in  marketing  and  financial  analysis,  and  also  to  invite  the 
views  of  responsible  members  of  the  financial  community. 

Some  of  the  conflicting  views  as  to  the  impact  of 
antitrust  enforcement  as  an  anti-inflationary  weapon  are  collected 
in  a  scholarly  and  documented  article  by  Professor  Milton  Handler, 
reprinted  in  Volume  2  of  the  Committee's  hearings,  particularly 
at  pages  624-629. 
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In  my  February  3  statement,  I  expressed  concern 
with  the  potentially  harm.ful  impact  of  Title  IV  on  the  finan- 
cing and  capital  access  opportunities  particularly  of  smaller 
firms  exposed  to  huge  contingent  liabilities  arising  out  of 
massive  antitrust  claims.   This  is  so  because  any  business  firm, 
and  particularly  a  smaller  firm,  which  is  named  as  a  defendant 
or  co-conspirator  in  a  massive  antitrust  claim  is  required  by 
SEC  regulations  to  disclose  such  "material"  liabilities  which 
adversely  affect  its  earnings  and  financial  position.   Such  dis- 
closures of  a  multi-million  dollar  contingent  liability,  where 
a  recovery  cannot  be  dismissed  as  remote  or  impossible  in  view 
of  the  inherent  vagueness  of  the  Sherman  Act's  prohibitions 
and  their  judicial  interpretation,  may  preclude  a  "clean"  auditor's 
report  for  the  company.   A  "qualified"  auditor's  report  for  a 
business  firm,  particularly  a  smaller  firm,  will  obviously  be 
weighed  by  banks  or  lender  in  assessing  the  safety  and  risk  factors 
of  substantial  extensions  of  credit. 7/ 

Naturally,  the  diminished  ability  of  a  business  firm, 
particularly  a  smaller  firm,  to  secure  capital  financing  would 
have  an  adverse  effect  on  its  growth  and  ability  to  generate  jobs 
and  employment  which  are  particularly  important  at  a  time  of 
emergence  from  an  economic  recession. 

3.    Q.   The  Antitrust  Division  of  the  Department  of 
Justice  seems  to  stay  fairly  busy.   What 
vacuum  will  S.  1284  fill? 

A.   I  have  the  highest  professional  regard  for  the  Anti- 
trust Division  of  the  Department  of  Justice,  and  have  studied 
the  thoughtful  presentation  by  Assistant  Attorney  General  Thomas 
E.  Kauper  at  pages  78-119  of  the  hearings. 

Significantly,  the  Justice  Department,  while  support- 
ing the  "basic  concept  embodied  in  the  parens  patriae  provisions 
of  Title  IV"  (Hrgs.,  p.  93),  expressed  opposition  to  the  so- 
called  "general  economy"  provisions  in  Section  4C(a)(2)  of  the 
original  S.  128^1.   These  provisions,  as  modified,  appear  as 
Sections  4C(a)(l)(B)  of  the  July  28  Committee  Print. 

77   These  concerns  were  confirmed  by  Mr.  Allen  P.  Stults,  Chair- 
man of  the  Board,  American  National  Bank  and  Trust  Co.  of  Chicago 
and  Former  President,  The  American  Bankers  Association.   In  pertinent 
part,  Mr.  Stults,  on  February  12,  1976  wrote  this  Committee:   "I  wish 
to  stress  the  importance  for  the  national  economy  of  a  careful  assess- 
ment as  to  how  potentially  huge  contingent  liabilities,  particularly 
of  sm.aller  firms  named  as  co-conspirators  in  such  antitrust  actions, 
may  affect  their  access  to  financing  and  capital  markets.  «  *  »   In 
view  of  SEC  disclosure  recuirements  in  the  financial  statements  of 
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In  my  view,  an  antitrust  action  on  behalf  of  all  state 
residents  could  raise  the  very  same  "spectre  of  massive  re- 
coveries based  upon  unquantifiable  and  perhaps  totally  unfore- 
seeable damages  multiplied  by  three"  which  were  the  basis  of  the 
Department's  expressed  opposition  to  the  original  "general  economy" 
provision  (Hrgs . ,  p.  9^). 

Also,  whereas  original  S.  1284,  §4C(a)  has  been 
modified  by  limiting  to  the  Sherman  Act  the  scope  of  the  antitrust 
violations  for  which  "general  economy"  or  "individual  residents" 
treble  damage  recoveries  are  authorized,  §  '4C(a)(l),  nonetheless 
the  same  conduct  covered  by  §§  2  and  7  of  the  Clayton  Act  could 
be  pleaded  also  as  violations  of  the  Sherman  Act.?. 

Above  all,  all  violations  of  the  sweeping  generalities 
of  the  Sherman  Act  remain  subject  to  Title  IV' s  massive  treble 
damage  authorizations,  on  a  retroactive  basis.   §405. 

The  problem  of  "unforeseeable  damages"  is  dramatized 
by  the  constantly  shifting  and  expanding  interpretations  of  the 
Sherman  Act's  broad  prohibitions. 

Thus,  commercial  conduct  which  may  have  been  long 
considered  entirely  lawful  can  become  unlawful  by  reason  of  new 
expansive  judicial  interpretations.   Prominent  recent  examples  of 
such  activities,  challenged  or  adjudged  as  Sherman  Act  violations, 
include 

(a)  territorial  restrictions  on  distributors' 
resale  of  manufacturers'  products.  United  States  v.  Arnold 
Schwinn  &  Co. ,  388  U.S.  365  (1967); 

(b)  consignment  price  arrangements  between  oil 
companies  and  service  station  retailers,  Simpson  v.  Union  Oil 
Co.,  377  U.S.  13  (1964),  396  U.S.  13  (196971^ 

(c)  suggested  fee  schedules  for  professionals 
and  services,  including: 

1_/  (cont'd.)  public  corporations  which-  incur  material  contingent 
liabilities  in  pending  antitrust  litigation,  it  is  my  considered 
opinion  that  such  antitrust  actions  may  have  a  substantial  adverse 
impact  on  the  financing  opportunities  particularly  of  smaller  firms 
named  in  such  actions.  This  is  so  because  banks  and  other  financial 
institutions  will  necessarily  take  such  substantial  contingent  lia- 
bilities into  account  in  their  lending  decisions." 
8/  Story  Parchment  Co.  v.  Paterson  Parchment  Paper  Co.,  282  U.S.  555 
T193I);  United  States  v.  First  National  Bank  &  Trust  Co.  of  Lexington, 
376  U.S.  665  (1964^. 
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— attorneys,  Goldfarb  v.  Vlrerlnia  State 
Bar,  ^421  U.S.  773  (1975);  United  States  v.  Oregon 
State  Bar  (Civ.  No.  7^-362,  complaint  filed  May  9, 
197^,  in  U.S.  Dist.  Ct . ,  Portland,  Oregon;  dismissed' 
as  moot,  Oct.  20,  1975,  after  state  bar  withdrew 
fee  schedule) ; 

—  travel  accents.  United  States  v.  Orange 
County  Travel  Agents,  1975-2  Trade  Cas .  1lSo7"??0 
(CD.  Cal.)( consent  order  settling  charges 
against  small  association  of  travel  agents). 

— real  estate  brokers.  United  States  v.  Real 
Estate  Board  of  Rochester,  New  York,  Civ.  No.  7^-535 
(complaint  filed  Nov.  19,  197'<  in  U.S.  Dist.  Ct., 
Rochester,  N.Y.,  consent  decree  entered  Dec.  23, 
1974,  effect  of  decree  stayed  pending  appeal,  Feb. 
18,  1975). 

Beyond  this,  anti-solicitation  and  anti-advertising 
restrictions  by  professional  associations,  such  as  the  AMA's 
"Principles  of  Medical  Ethics"  and  comparable  restrictions  by 
the  opticians,  pharmacists,  veterinarians,  and  anesthesiologists, 
are  under  current  challenge  as  violations  of  the  antitrust  laws.  9/ 
All  of  these  groups  could  become  sub.ject  to  huge  liabilities  in 
suits  under  Title  IV. 

In  my  view,  therefore.  Title  IV  of  S.  1234  would  fill 
no  real  vacuum  in  antitrust  enforcement.   Indeed,  the  "hard  core" 
antitrust  violations  such  as  price  fixing  among  competitors, 
which  may  be  the  typical  source  of  the  "overcharges"  to  be  re- 
captured by  Title  IV,  are  already  subject  to  criminal  penalties 
of  up  to  three  years  imprisonment  as  felonies  under  the  recently 
stiffened  penalty  provisions  of  the  Sherman  Act. 

97   See  FTC  releases,  Jan.  26,  1976;  Dec.  28,  1975;  United 
States  V.  American  Pharmaceutical  Ass'n.,  Civil  No.  G-75-558-CA5 
(filed  Nov.  24,  1975,  .in  Grand  Rapids,  Michigan);  United  States 
v.  San  Diego  County  Veterinary  Medical  Ass'n.,  Civ.  75-1076-N 
(filed  Nov.  lU,  1975,  in  San  Diego,  California);  United  States 
V.  The  American  Society  of  Anesthesiologists,  Inc.,  Civ.  No. 
75_T|640  (complaint  filed  Sept.  22,  1975,  in  U.S.  Dist.  Ct.,  New 
York  City) . 
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The  justification  for  Title  IV  cited  by  the  Justice 
Department's  support  for  Title  IV's  parens  patriae  concept,  i.e., 
the  problem  of  overpayments  by  multiple  small  consumers  without 
redress  from  antitrust  violators  unjustly  profiting  from  such 
illegalities,  is  already  addressed  by  the  existing  class  action 
authorizations  under  Federal  Rule  of  Civil  Procedure  23  in  meri- 
torious cases.   Rule  23  permits  individual  claimants  to  sue  and 
collect  treble  damages  for  any  financial  injuries  caused  by 
antitrust  violations,  subject  to  the  specific  provisions  and 
safeguards  of  Rule  23  as  to  the  manageability  of  such  actions 
and  their  superiority  over  other  forms  of  litigation. 

In  my  view,  any  deficiencies  in  providing  appropriate 
redress  arising  under  Rule  23  are  better  achieved  by  an  objective 
and  detached  assessment  of  Rule  23  by  the  Judiciary,  including 
its  "notice"  requirements,  in  light  of  the  courts'  actual  ex- 
perience over  the  last  decade  in  class  antitrust  litigation. 
Whatever  the  controversy  as  to  the  merits  of  Title  IV,  the  means 
and  procedures  of  achieving  its  objectives  through  the  judicial 
system  requires  thoughtful  and  careful  consideration. 

Hopefully,  such  advice  and  enlightenment  by  the 
Judiciary  will  be  available  to  the  Committee  in  its  consideration 
of  Title  IV. 

Indeed,  I  am  unaware  that  the  Department  of  Justice, 
or  any  other  agency  of  the  United  States,  has  to  date  expressed 
its  position  or  views  as  to  Title  IV  of  S.  1284  in  light  of  the 
far-reaching  revisions  in  the  Committee  Print  of  July  28. 

While  the  Department  has  expressed  support  for  the 
parens  patriae  concept  embodied  in  H.R.  8532,  as  reported  by  the 
House  Committee  on  the  Judiciary  on  September  22,  1975,  H.R. 
8532  differs  substantially  from  S.  1284,  Title  IV  as  revised  by 
the  Committee  Print.   The  July  28,  1975  Committee  Print  also 
differs  substantially  from  original  Title  IV  of  S.  1284,  and 
differs  substantially  from  H.R.  8532.   Among  other  things,  the 
Committee  Print  reflects  a  deletion  of  the  "parens  patriae" 
limiting  language  in  Section  4c(a),  and  the  Committee  Print 
apparently  authorizes  contingency  fee  arrangements,  as  previously 
discussed. 
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4.    Q.   V/hat  would  the  big  picture  Impact  be  on 

small  business  should  S.  12a'4  become  Taw? 

A.   Particularly  in  view  of  the  July  28  Committee  Print's 
revisions,  I  would  view  Title  IV' s  prospective  impact  on  smaller 
business  firms  as  negative. 

Original  S.  128^4 's  provisions  authorized  "parens 
patriae"  suits  by  a  State  Attorney  General  on  behalf  of  injured 
"persons"  residing  in  the  state,  which  under  established  Inter- 
pretations would  have  included  "injured"  corporations  or  partner- 
ships within  the  "person"  concept.   However,  Section  UC(a)(l)(A) 
of  the  Committee  Print  has  changed  this  definition  so  as  to  limit 
such  suits  on  behalf  of  "natural  persons"  residing  in^the  state. 
Accordingly,  any  financial  recovery  which  a  smaller  firm  might 
have  derived  from  the  original  Title  IV  authorization  in  S.  1284 
has  now  been  deleted  by  the  Committee  Print's  limitation  to 
"natural  persons." 

More  important,  my  February  3  prepared  statement  and 
the  preceding  discussion  highlight  the  special  and  negative  im- 
pact of  Title  IV,  as  revised,  on  the  smaller  firm.   For  It  is 
particularly  such  smaller  firms,  lacking  the  litigation  expertise 
and  financial  resources  v/hich  the  largest  companies  can  mobilize 
for  the  successful  defense  of  an  antitrust  action,  which  may  be 
specially  victimized  —  as  exemplified  by  the  individual  real 
estate  brokers  in  Kline,  or  the  smaller  hotels  and  motels  in  In  re 
Telephone  Charges. 

Indeed,  with  uhe  recent  emphasis  by  the  Department 
of  Justice  and  the  Federal  Trade  Commission  on  antitrust  enforce- 
ment in  the  area  of  personal  services,  rather  than  product  sales, 
as  shown  by  proceedings  against  doctors,  veterinarians,  opticians, 
pharmacists  (noted  above),  auto  repair  shops  (United  States  v. 
Northwest  Collision  Consultants,  Crim.  CR  75-375-V,  Civ.  C-75-o37, 
filed  Dec.  3,  197S,  in  Seattle,  Washington),  and  perhaps  others 
to  come,  the  exposure  of  such  typically  smaller  business  organi- 
zations to  punitive  damage  claims  by  Title  IV  litigation,  by  a 
State  Attorney  General  with  or  without  private  auxiliaries,  may 
become  even  more  conspicuous  in  the  future. 
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I  appreciate  the  opportunity  of  responding  to 
your  questions,  and  would  respectfully  request  the  Inclusion 
of  this  letter  In  the  record. 


yp.yy   truly  yours. 


FMR/blf 


F^derlck  w.    Rowe 


cc:      Members    of   Senate   Judiciary 
Committee 
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MG»<POMT  HSA 
2-03U910E036  02/05/76 
ICS  IPMMTZZ  CSP 

2027855610  TDMT  WASHINGTON  DC  8a  02-05  Oa«lP  EST 
PMS  SENATOR  JAMES  0  EASTLAND  CHAIRMAN 


CARE  US  SENATE  JUDICIARV  COMMITTEE 
CAPITOL  ONE  DC  20510 


fits 


TESTIMONY  OF  GROCERY  MANUFACTURERS  TUESDAY  TWISTED  MY  LETTER  TO  THE 
ANTITRUST  SUBCOMMITTEE  OF  JUNE  26TH  1975  BEYOND  REASONABLE  LIMIT  OF 
DEBATE  AND  MISREPRESENTED  MY  ACTUAL  POSITION,  MY  ONLY  RESERVATION  TO 
TITLE  IV,  AS  MY  LETTER  MAKES  ABSOLUTELV  CLEAR,   IS  THE  "DAMAGES  TO 
THE  GENERAL  ECONOMY"  PROVISION,  MY  SUPPORT  AS  ATTORNEY  GENERAL  FOR 
S.12ea,  INCLUDING  THE  TREBLE  DAMAGE  PROVISION,  REMAINS  INTACT  AND 
ENTHUSIASTIC,  PLEASE  INCORPORATE  THIS  TELEGRAM  INTO  THE  PERMANENT 
RECORD  OF  YOUR  PROCEEDINGS  SO  THAT  MY  POSITION  NILL  NOT  CONTINUE  TO 
BE  DISTORTED 

FRANK  J  KELLEY,  ATTORNEY  GENERAL  MICHIGAN 


16IU1  EST 
MGMPOMT  HSA 
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WASHINGTON,  D.  C.  20006  Chicago  office 

KiRKLANO  &  Ellis 

zoo    E.  RANDOLPH    DRIVE 
CHICAGO-  ILLINOIS     60S0I 

February  10,  1975  oia)  eei-sooo 


Honorabie  Roman  L.  Hruska 

209  Russeli 'Senate  Office  Building 

Washington,  D.C.  20510 

Dearj Senator  Hruska:        Re:   S.  128^ 

In  connection  with  my  testimony  on  behalf  of 
Grocery  Manufacturers  of  America,  Inc.  on  S.  128^,  in  the 
hearing  before  the  Antitrust  Subcommittee  on  February  3 
which  you  chaired  in  Senator  Hart's  absence,  I  am  informed 
that  Hon.  Frank  J.  Kelley,  Attorney  General  of  Michigan,  has 
addressed  a  telegram  to  the  Committee  concerning  GMA's  charac- 
terization of  his  position  on  S.  128i). 

I  do  not  understand  the  basis  for  Mr.  Kelley 's 
claim  that  his  position  on  S.  128A  was  misrepresented  in  GMA's 
presentation.   On  the  contrary,  I  stated  that  Mr.  Kelley' s 
letter  to  the  Committee,  while  favoring  some  aspects  of  S.  1284, 
expressed  his  concern  about  others. 

Specifically,  Attorney  General  Kelley's  lei-ter  to 
the  Subcommittee  to  which  reference  was  made  in  my  testimony, 
dated  June  26,  1975,  appears  at  pages  670-672  of  the  Subcommittee's 
hearings . 

While  this  letter  expresses  general  support  for  S.  1284, 
and  particularly  Title  IV  thereof,  the  letter  expressly  states, 
with  respect  to  the  "general  economy"  treble  damage  recovery  pro- 
vision, which  is  one  of  the  two  substantive  causes  of  action 
authorized  by  Title  IV  of  original  S.  1284  and  of  the  Committee 
Print  of  July  23,  1975,  as  follows: 

"Section  4C(a)(2)  gives  to  a  state  the  right  to 
recover  damages  to  its  general  economy  as  a  result 
of  antitrust  violations.   This  concept  has  been  pre- 
•  .'viously  criticized  claiming  that  a  proof  of  damages 
would  be  overly  vague.   I  see  these  criticisms  as  a 
confusion  of  two  separate  concepts;  (1)  The  nature  of 
the  damages  charged,  and  (2)  The  proof  of  damages. 
The  fact  that  a  charge  may  be  difficult  to  prove 
should  not  deny  to  the  state  an  opportunity  to  attempt 
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to  prove  it  before  the  court.   A  state  has  a 
duty  to  protect  its  general  economy  and  to  assist 
in  its  grovjth  and  developnent.   V/hen  this  develop- 
ment is  damaged  because  cf  violations  of  the  anti- 
trust lav7s ,  right  to  recover  should  be  available  re- 
gardless of  the  difficulty  of  provins^  such  damages. 
I  would  be  less  than  candid  if  I  failed  to  point  cut 
that  there  is  a  problem  v.-ith  allowing  this  type  of 
recovery  and  it  Iz   potentially  serious.   Broad  in- 
terpretations may  provide  a  virtually  limitless 
extention  of  antitrus"  damage  liabilities.   Once  a 
violation  has  occurred,  perhaps  totally  unforeseen 
occurrences  m:ay  arise  which  in  computing  dam.ages 
will  then  be  multiolied  by  three.   It  is  iriportant 


to  prevent  antitrust 

violations  to  helo  the 

-er.eral 

economy  of  the  sra^e, 

but  in  the  Oirocess  v.-e 

0  3  n  c  ~ 

want  to 


Congress  snculd  caref-.ll:--  consider  all  ohe  oooentiax 
effects  of  Secoion  -T.a;':'  before  irs  passage." 
(Underscoring  supplieo.;  .Hrgs.,  p.  671). 

The  underscored  portion  was  quoted  verbatim,  in  my 
testimony  (Tr.,  p.  £25). 

As  further  pointed  out  in  my  presentation.  Section 
4C(a)(2)  of  the  original  S.  12  34  was  revised  in  the  Committee 
Print  of  July  23,  1975,  renum.bered  as  Section  ^C(a)(l)(3),  and 
broadened  by  deleting  S.  128i;'s  original  references  to  the 
"parens  patriae"  concept. 

I  deem  it  appropriate  to  note  the  concerns  expresse 
by  the  Michigan  Attorney' General ' s  letter  of  June  26,  1975  as 
to  a  key  substantive  crovision  of  S.  1284,  notwithstanding  his 
p-eneral  support  for  the  bill.   This  was  the  purport  of  my  pre- 
sentation for  GMA,  which  also  expressed  personal  esteem  xor 
Attorney  General  'Kelley. 

Accordingly,  I  resrectfully  request  the  inclusion  c 
this  letter  in  the  record,  together  with  Attorney  General  Kellc 
.communication  to  the  Committee. 


FHR/blf 

cc:   Members  of  the  Senate  Judiciarv 
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(202)  785-5610 


C.  Raymond  Marvin 

WASHINGTON  COUNSEL  Febfuary  6,  1976 


The  Honorable  3ames  O.  Eastland 
Chairman,  Committee  on  the  Judicary 
United  States  Senate 
Washington,  D.C.     20510 

Re:     S.  128^^,  Title  IV 

Dear  Senator  Eastland: 

A  principal  thrust  of  the  testimony  of  an  attorney  of  the  Grocery  Manufacturers  of 
America,  Inc.  presented  to  the  Antitrust  Subcommittee  Tuesday  February  3,  1976,  was  that 
vesting  the  State  Attorneys  General  with  enforcement  authority  under  the  theory  of  parens 
patriae  would  "politicize  antitrust  enforcement"  and  create  "grave  potential  for  abuse  of 
power  and  political  reprisal".  The  witness  stated  that  "the  temptation  for  abuse  and  political 
grandstanding  by  such  power  is  plain"  and  asserted  that  there  exists  no  "long  and  honorable 
tradition  of  professionalism"  of  antitrust  enforcement  at  many  state  levels. 

He  then  characterized  the  potential  judgments  as  an  "antitrust  honeypot  in  the 
Statehouse"  which  "invited  obvious  risks  of  mismanagement  or  worse"  and  alluded  to  the 
Watergate  era  of  "the  potential  for  pollution  of  large  money  floating  in  political  waters". 

The  witness'  charges  are  remarkable.  They  are  reckless  and  unfounded  in  fact  or 
experience,  intemperate  in  nature,  steeped  in  innuendo  and  suspicion,  and  calculated  only  to 
detract  from  the  simple  merit  of  this  Title.  It  would  plug  the  loophole  of  the  widespread 
illegal  overcharge  which  existing  law  fails  to  prevent  or  correct. 

Moreover,  the  witness  seriously  misrepresented  Michigan  Attorney  General  Frank  3. 
Kelley's  position  by  reading  from  his  letter  to  the  Antitrust  Subcommittee  of  3une  26,  1975, 
entirely  out  of  context.  Specifically,  he  distorted  General  Kelley's  position  by  quoting  his 
reservation  to  the  "damage  to  the  general  economy"  provision  as  opposition  to  the  "treble 
damage"  provision.  General  Kelley  has  telegrammed  you  concerning  this  to  assure  you  that  his 
enthusiastic  support  for  the  Bill  and  the  treble  damage  section  remain  unaltered. 

We  had  hoped  that  additional  testimony  on  this  legislation  would  have  addressed  its 
merits.  It  certainly  deserves  as  much.  But  to  poison  the  wells  of  debate  in  this  late  hour  by 
charging  that  the  chief  law  enforcement  officers  of  the  states,  the  State  Attorneys  General, 
would  enforce  this  law  in  a  less  than  "honorable"  or  "professional"  way,  to  label  them  as 
"antitrust  money  collector(s)  and  entrepreneur(s)"  who  would  "shakedown.. .corporations"  brings 
the  quality  of  the  debate  down  to  an  inglorious  level  of  paranoid  invective  which  is  an  affront 
to  the  office  of  Attorney  General  and  to  the  dignity  of  the  Senate  Judiciary  Committee. 

We  urge  you  to  reject  this  shallow  testimony  for  the  sophistry  that  it  is.  We  believe  that 
the  virtues  of  the  legislation  are  well  defined  by  the  previous  debate  which  any  reasonable  and 
fair-minded  person  can  understand.  If  after  due  consideration  of  the  long  debate  on  the 
merits,  you  agree  with  the  Ford  administration,  numerous  consumer,  business  and  labor 
organizations  and  the  members  of  this  association  that  this  Bill  on  balance  is  in  the  public 
Interest,  then  we  urge  you  to  report  it  out  now  so  that  the  full  Senate  will  have  an  opportunity 
to  vote  thereon. 

Sincerely  yours. 


(^_Ai^^^-<^<.^6L^ 


C.  RaymoQjJ'Marvin 
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RESOLUTION  X.     Andrew  W  VAller 

Attorney  General  of  Y.\rt;inia 
S  I28U       Antitrust  Conmitte? 


WHEREAS,  the  Rational  Association  of  Attorneys  General  recognizes 
the  vital  importance  of  vigorous  enforcement  of  the  ajititrust  laws  to  a 
freely  competitive  economy  and  the  consumers*  interests  therein;  and 

WHEREAS,  this  Association  observes  that  a  loophole  has  emerged  in 
the  wake  of  Hawaii  v.  Standard  Oil  and  California  v.  Frito  Lay  with  respect 
to  the  parens  patriae  authority  of  the  Attorneys  General;  and 

WHEREAS,  the  Association  helieves  that  without  parens  patriae 
authority  a  substantial  gap  will  continue  to  exist  leaving  the  citizens  of 
the  states  without  the  substantial  protection  of  the  law;  and 

WHEREAS,  this  Association  holds  that  the  nature  of  the  Office  of 
Attorney  General  warrants  the  exercise  of  parens  patriae  authority  on 
behalf  of  the  citizens  of  the  several  states  by  the  Attorneys  General;  and 

WHEREAS,  S.  I28U  would  grant  to  the  Attorneys  General  the  right 
to  assert  parens  patriae  claims  on  behalf  of  said  citizens; 

HOW,  THEREFORE,  BE  IT  RESOLVED  THAT: 

1.  This  Association  strongly  endorses  passage  of  B  1281t;  and 

2.  This  Association  urges  the  Cdogress  to  act  promptly  on 
this  legislation;  and 

3.  This  Resolution  be  communicated  to  the  appropriate  Com- 
mittees and  Members  of  Congress;  and 

1».  The  ADuociation'o  Wnohington  Counnel  ii<  Ruthoriticv\  rwul 
directed  to  take  all  reasonable  and  appropriate  steps  to 
communicate  this  Association's  strong  support  for  passage 
of  S  128U  and  to  inform  members  of  this  Association  of  the 
progress  and  results  thereof;  and 

5.  The  Special  Subcommittee  on  Legislation  of  this  Associa- 
tion's Antitrust  Committee  shall  monitor  and  coordinate 
efforts  of  the  Vfashington  Counsel  and  members  of  the 
Association  in  regard  to  said  legislation. 
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ROBERT   L   SHEVIN 
Attorney  General 


State  of  Florida 

Department  of  Legal  Affairs 

Office  of  the  attorney  general 

THE  Capitol 

Tallahassee.  Florida  32304 


February  25,  19  76 


Honorable  Philip  A.  Hart 
Senate  Office  Building 
Suite  253 
Washington,  D.  C.   20510 


Re:   S.  1284,  Title  IV 


Dear  Senator  Hart: 

In  his  testimony  of  February  3,  19  76,  before  the  Antitrust 
Subcommittee,  Mr,  Frederick  M.  Rowe ,  representing  the 
Grocery  Manufacturers  of  America,  characterized  the  vesting 
of  State  Attorneys  General  with  enforcement  authority  under 
the  parens  patriae  theory  as  the  creation  of  a  "honeypot  in 
the  Statehouse"  with  "grave  potential  for  abuse  of  political 
power  and  political  reprisal."   Mr.  Rowe,  further,  cast 
aspersion  upon  the  professionalism  and  honor  of  the  State 
Attorneys  General,  and,  in  support  of  his  assertion,  excerpts, 
and  completely  misconstrues ,  language  from  a  recent  opinion 
of  the  Court  of  Appeals,  Fifth  Circuit,  in  State  of  Florida 
ex.  rel.  Shevin  v.  Exxon  Corp. ,  No.  74-3309,  January  22,  1976. 
Mr.  Rowe  suggests  that  the  Fifth  Circuit,  in  that  decision, 
found  me  to  be  an  ambitious  publicity-seeker.   Although  my 
reading  of  the  opinion  (copy  enclosed  for  your  review) 
certainly  differs  from  that  of  Mr.  Rowe,  I  must  respond  to 
the  tone  of  his  remarks  in  that  he  condemns  all  State  Attorneys 
General  through  extrapolation  of  the  opinion  of  the  Fifth 
Circuit,  addressed  to  litigation  undertaken  by  my  office. 

While  a  public  official  must  anticipate  such  attack,  and  in 
fact  often  welcomes  it,  I  suggest  that  the  intemperate  nature 
of  Mr.  Rowe ' s  remarks  are  here  directed  to  detracting  from 
the  merit  of  Title  IV,  drawn  to  close  the  existing  loophole 
whereby  illegal  overcharges  are  made  with  impunity,  and  not  to 
substantive  problems  of  abuse  of  political  power  and 
discretion  by  myself  or  my  colleagues. 
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Honorable  Philip  A.  Hart 

Page  2 

February  25,  19  76 


Title  IV  is  essential  to  the  creation  and  maintenance  of 
effective  antitrust  enforcement  at  the  state  level. 
Absent  such  legislation  billions  of  dollars  annually  will 
continue  to  be  illegally  extracted  from  the  consuming 
public  and  that  public,  which  has  a  legitimate  expectation 
that  its  rights  and  interests  will  be  protected  and 
promoted  by  its  elected  public  officials,  will  be  denied 
the  relief,  currently  provided  through  the  treble-damage 
mechanism  yet  unattainable  by  virtue  of  the  small  dollar 
interest  which  each  consumer  may  have.   Such  a  bar  must 
not  inhibit  active  antitrust  enforcement  and  I,  therefore, 
respectfully  urge  your  best  efforts  on  passage  of  S.1284 
with  Title  IV. 

With  best  regards,  I  remain 

Sincerely  yours. 


RLS/n 
Enc. 


TOBERT    L.     SHEVIN 
ATTORNEY    GENERAL 
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JUD-7 


February  2,   1$76 


Honoreble  l?arrcn  E.  Burger 
The  Chief  Justice  of  the  United  States 
United  Ststc-a  Suprcsnc  Court 
Washington,   D.   G. 


Deir  Mr.  CTulcf  Justice: 

the  Conjnittea  on  the  Ju<51clary  is  currently  considering 
S,  128A,  5Ath  Congress,  First  Session,  vhich  vould  oodify  exist- 
ing procedures  for  the  en fo recti. '.en t  of  the  federal  antitrust  laws 
in  important  respects. 

This  proposed  legislation  cay  have  a  significant  Iciosct 
upoa  the  judicial  syatea  vhich  should  be  evaluated  In  our  delitcrfi- 
tions. 

Accordingly,  I  believe  that  the  Senate  vould  greatly 
!>?;iie£it   frora  any  vicvs  tdiich  the  Judicial  Ccn.ferer.ce  of   the 
r.Tltcd  States  v'^y  care  to  convey,   particularly  as   to  tlia  icpact 
of  S.    1284  on  the  bfllance  botv.'ccn  the  vorkload  of  the  courts  and 
thc-ir  resources   to  de.-;l  sdequately  vith   their  carscload.9. 

To  be  sure,  as  the  Judicial  Conference  has  tndicnted,   the 
advisability  of  lesislation  to  broaden  coasutner  remedies  is  prinvarily 
a  Estter  of  legislative  policy. 

However,   the  legislative  process  v^uld  be  subetnntially 
enll;;ht«;!cd  by  any  vievs  of  the  Judicial  Coafyrcnce,   particulcrly 
as  to  the  resources  necessary  for  the  effo-ctive  discharge  of 
tlie  rdditional  responsibilities  assigned  by  S.    12S4  to  the  judicial 
Bystfi.'a  for  the  processing  of  the  broadened  antitrust  class  actions 
vhich  could  bo  filed  by  State  Attorneys  General  or  other  authotlzed 
co^msel,  on  a  fee  basis  or  othenvise,  ou  behalf  of  a  State's 
residcuts. 

V'e  vould,   of  course,  be  honored  and  interested  torreceive 
any  other  vte-^'s  of  the  Judicial  Conference  in  light  of  the  blll'a 
i??jpoct  on  practice  under  Federal  Rules  of  Civil  Procedure  23. 
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?:c..or£blo  \'arren  2.   T'^v^or  -   2   -  Febriuiry   2,    I?76 

I   t?l:a   the  lib&rty  of  enclcsing   the  currant  CorT^ittea 
?rirt  of  S.    12c4,   and  a   re-quest  for  Inronistion  frcai  Hr.   F.cwlrnd 
P.   l-rf.rks,   I  j-re-tor,  AdninistrativQ  Cfftcs  of   the  United  States 
Coui-ts . 

Very   truly  yours , 


United  States  Senator 
Nebraska 

PiKrhh 
Enclosures 


CHAMBERS  OF 
THE   CHIEF  JUSTICE 
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February  9,    1976 


Re:     S.    1284 

Dear  Senator  Hruska: 

I  have  your  letter  of  February  2.     The 
Judicial  Conference  will  meet  April  7  and  we  will 
present  the  above  matter  and  your  letter  at  that  time. 
I     Cordially,        ,,v  ^-, 


Honorable  Roman  L.    Hruska 
United  States  Senate 
Washington,    D.  C.      20510 
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JUD-7 


February  2,   1976 


Rowlaad  7.  Kii^Jt,  Esq. 

Director,  AAslnlstrative  Office  of 

the  United  States  Courts 
Washlogton^  0.  C. 


Dear  General! 


Iha  Seruite  Coewaitte*  oa  the  Judiciary  1«  currently  coasidering 
S.   1284,  $4th  CoQgress,  First  Session,  <*lch  would  eodlfy  the  enforca- 
Bkent  of  tbe  antitrust  laws  in  loportant  procedural  and  subetaatlva 
respects.. 

to  assist  the  CoioBlttee's  deliberations  and  asscascient  of 
thla  lE^rtaat  legtelatlon,  and  particularly  its  licpact  on  th« 
judicial  systea,   1  vould  gr«atly  appreciate  receiving,  at  your 
early  ccnventeKce,  your  considered  vlevs  as  to  the  followlngt 

(1)  Tte  degree  of  burdea  vt^ich  class  actions   to 
enforce  the  antitrust  lews  presently  place  on  tlie  docl^uets  of  the 
District  Courts  in  cajor  cities,  due  to  die  nature  and  duration  of 
such  litigEtlon. 

(2)  Any  available  statistics  as  to  pending  cases  and 
backlogs  in  districts  substantially  involved  in  private  antitrust  and 
class  antitrust  litigation,  and  as  to  recent  trends  in  the  vclwse  of 
such  lltisation* 

(3)  Your  estlJ^te  as  to  any  isapact  of  sudi  case  back- 
logs «ad  treads  oa  the  processing  of  federal  criainal  caseloads  la 
key  districts  involved  tn  processing  private  antitrust  and  antitrust 
class  actiona. 

(4)  Your  best  eettaste  ee  to  the  asount  of  the  additional 
appropriations  or  assistance  «hlch  Bilght  ba  necessary  for  the  Judicial 
systea  to  discharge  effectively  the  new  responsibilities  which  «oald 

be  assigned  to  the  courts  by  8.   1284. 

For  your  information  ia  this  conasctleax,  I  enclose  tb« 
eurreat  Judiciary  CtMOBoittea  Print  cf  S.  1284. 
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Rov,lf,nd  F.  Kirks,  Esq.         -  2  -  February  2,  1976 

Your  attention  is  iEVitcd  to  Title  IV,  ecpocially  Sections  AC 
cad  4F,  authorizlcg  sntifcruBt  class  scttoas  not  ocly  by  the  Attorney 
General  of  sny  State,  but  also  by  other  co^jn^el  so  authorized  by  the 
State,  under  fee  arrati5e--sents  or  otherwiee,  to  recover  treble  damages 
on  behalf  of  its  residents,  plus  attorneys'  fees  and  other  expenses 
of  the  litigation. 

Also,  you  may  wish  to  consider  the  potential  Increase  in 
such  litigation  due  to  the  size  of  possible  avarda  on  belialf  of 
large  classes,  including  attorneys*  fees  ond  litigation  expenses,  and 
in  view  of  the  proposed  elimlnatioa  of  the  rcsjuirement  of  separate 
proof  of  the  fact  and  of  the  amount  of  injury  to  Individual  clalsants. 

Your  vievs  would  be  especially  helpful  in  light  of  the 
inforcatlve  testimony  vhlch  you,  with  the  late  Chief  Judge  Hurrah, 
presented  to  this  CcKwiittee  on  August  31,  1970,  in  connection  vith 
S.  3201,  the  CoosuQer  Protection  Act  of  1970,  which  also  proposed  to 
broaden  the  KvaSiabillty  of  class  actioua  on  behalf  of  its  residents, 
plus  attorneys'  fees  and  otlier  expenses  of  the  litigation. 

As  for  your  letter  of  July  23,  1975,  to  Representative  Jatscs  R. 
Mann  In  reference  to  H.  R.  8532,  ve  vould  greatly  appreciate  the  more 
detailed  infonaatlon  re<juested  above.   In  this  connection,  please  note 
ttiat  S.  12G4  does  not  contain  the  pvohlbition  of  continsency  fee  arrange* 
cents  ^hich  Is  part  of  H.  R.  8532  as  reported.  H.  R.  P.eport  Ko.  94-899, 
94th  Congress,  First  Session,  pa£cs  17-18. 

Very  truly  yours, 


RoEjan  L.  liruska,  U.S.S, 


EL£:hh 
Enclosure 
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ADMINISTRATIVE   OFFICE   OF   THE 
UNITED   STATES   COURTS 

SUPREME     COURT     BUILDING 

WASHINGTON,    DC.    20544 

ROWLAND    F.    KIRKS  CARL    H.     IMLAY 

WILLIAM    E.    FOLEY 

DEPUTY omECTOR  FebTuapy    2,    1976    .   ;.•■.■    ■  -_'•;; 

.  ,' .  .-- '     'i ".-  '•'{/■ 

Honorable  Roman  L.  Hruska  '•'•;         '•<■' 

United  States  Senate  ■.- 

209  Russell  Senate  Building  •      ■;.•:. 

Washington,  D.  C.   20510 

" :   ■  \-^  -' • ' 
Attention:   Mr.  Chumbris  '''<.  Y/^-'y 

--^ 
In  re:   S.  128^  - 

Dear  Senator  Hruska: 

Mr.  Chumbris  has  asked  me  concerning  various 
positions  taken  by  the  Judicial  Conference  of  the 
United  States  on  consumer  legislation  and  on  legisla- 
tion that  involves  class  actions.   I  attach  various 
documents  reflecting  Judicial  Conference  positions 
taken  over  the  last  four  years. 

In  connection  with  a  conversation  that  Mr.  Chumbris 
had  concerning  Section  21  of  S.  128^,  specifically  on 
the  use  of  economic  experts,  I  also  forward  to  you  a 
copy  of  a  communication  to  this  office  from  the 
Department  of  Justice  indicating  a  disagreement  as  to 
how  economic  experts  are  to  be  compensated.   It  has 
been  our  position  that  their  compensation  is  to  be 
taxed  against  the  parties  as  costs  of  the  litigation 
either  under  Rule  706  of  the  Federal  Rules  of  Evidence 
or  under  Rule  53(a)  of  the  Federal  Rules  of  Civil 
Procedure.   The  Department  of  Justice  seems  to  take 
another  position.   In  any  event,  I  have  suggested  that 
perhaps  some  clarification  of  this  issue  in  Section  21 
might  be  appropriate. 

Sincerely, 

rl  H.  Imlay         J 
General  Counsel 

Enclosures 
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C      ^     ,0        '      r^ 

ADMINISTRATIVE   OFFICE   Of'  THET'     ^     ^^    2 
UNITED    STATES   COURTS 

SUPREME     COURT     BUILDING 

WASHINGTON,    DC      20544 

ROWLAND    F.    KIRKS  CARL     H.     IMLAY 


WILLIAM    E.    FOLEY 


^"  «    3  «  ,«  ,;^. 


February  3,  1976 


Honorable  Roman  L.  Hruska 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Senator  Hruska: 

In  the  absence  of  Mr.  Kirks  on  Judicial  Conference 
business,  I  am  writing  to  acknowledge  your  letter  of 
February  2nd  with  reference  to  S.  128'J,  a  bill  to  modify 
the  enforcement  of  the  antitrust  laws. 

I  appreciate  your  extending  the  opportunity  for  the 
Administrative  Office  to  address  the  Issues  presented  in 
your  letter  with  reference  to  the  burden  presently  imposed 
by  class  action  antitrust  litigation  upon  the  caseload  of 
the  United  States  district  courts  and  the  projected  budgetary 
impact  of  this  legislation  upon  the  Federal  Judiciary. 

My  office  and  our  Division  of  Information  Systems  are 
now  studying  this  bill  with  a  view  toward  analyzing  and 
resolving  these  questions.   I  would  therefore  respectfully 
request  that  we  be  allowed  a  short  time  in  which  to  prepare 
a  comprehensive  response,  with  the  understanding  that 
Mr.  Kirks  will  advise  you  further  with  respect  to  this 
matter  in  the  very  near  future. 


Carl  H.  Imlay 
General  Counsel 
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ROWLAND    F.    KIRKS 


WILLIAM    E.    FOLEY 


ADr.^lNISTRATIVE   OFFICt^   OF  THi£ 
UNITED   STATES  COURTS 

SUPREME     COURT     BUILDING 
WASHINGTON,    DC.    20544 

February    17,    ISlS^r    ■"■  ' 


CARL    H.    IMLAY 

CCNtR4L      COUMftCL 


Honorable  Roman  L.  Hruska  'j       "      ■"  1 

United  States  Senate  U -^  -  .•  -       -.J 

Washington,  D.  C.   20510  "'"■''■••■••-- -■:;.!; j  " 

Dear  Senator  Hruska: 

You  will  recall  my  letter  of  February  3,  1976  with 
reference  to  S.  128'4,  a  bill  to  modify  the  enforcement  of 
the  antitrust  laws. 

Since  that  time  the  Chief  Justice  has  placed  the  matter 
of  this  bill  on  the  agenda  of  the  April  7th  session  of  the 
Judicial  Conference  of  the  United  States.   There  will  there- 
fore be  forthcoming  the  Conference's  report  on  the  bill  which 
will  express  the  views  of  the  Judiciary. 

In  the  meanwhile,  as  promised  in  my  letter  of  February  3rd, 
I  enclose  impact  studies  of  class  actions  and  antitrust  cases 
prepared  by  our  Division  of  Information  Systems. 

Perhaps  the  most  significant  study  relates  to  the  median 
time  intervals  involved  in  disposition  of  private  antitrust 
cases  (twice  the  time  of  other  civil  litigation),  plus  the 
gain  in  absolute  numbers  of  such  cases  being  filed  and  in 
such  cases  pending.   Also,  there  has  been  a  gain  in  private 
antitrust-class  actions. 

We  are  prepared  to  offer  any  further  assistance  pending 
the  report  of  the  recommendations  of  the  Judicial  Conference. 


Carl  H.  Imlay 
General  Counsel 


Enclosures 
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U.S.    District   Courts 

Civil    Cases   FilecJ    Showing 

Private   Antitrust    Cases    anci    Class    Action  Antitrust   Cases 


Fiscal 
Year 

Total  Civil 
Filings 

Total 
Private  Antitrust  Filings 

Private 
Antitrust-Class  Actions 

98,560 
103,530 
117,320 

Number 

%  of 

Total  Civil 

Filings 

Number 

%  of 

Total  Civil 

Filings 

1973 
1974 
1975 

1152            1.2 
1230            1.2 
1375            1.2 

156          .16 
113          .11 
189          .16 

U.S.    District   Courts 
MecJian  Time    Intervals   From  Filing    to   Disposition    in   Civil    Cases 


Fiscal 
Year 

All  Civil  Cases 

Private  Antitrust  Cases 

Total 

Terminated* 

MecJian  Time 
Interval 
In  Months 

Total 
Terminated 

Median  Time 
Interval 
In  Months 

1973 
1974 
1975 

80,598            10 
79,101             9 
85.420             9 

981            15 
1473            23 
1341            18 

"■Excludes    land   condemnation    cases,    prisoner   petitions    and   deportation   reviews. 

Prepared  by:        Statistical  Analysis    and  Reports 

Branch 
Division   of   Information  Systems 
Administrative   Office   of  the 

U.    S.    Courts 
Washington    ,    D.    C.  20544 

February   10,    1975 
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Attachment  A 


r,'0\V!_AND    F.    KIRKS 
WILLIAM    E      FOLEY% 


ADV.lN'iSTRATIVE    OFFICE    OF   THE 
UNITED    STATES   COURTS 

SUPRE.VE     COURT     E'JILDIIMG 
V/ASHi.NGTGN.    DC.     2C3^U: 


July   23,    1975 


Honorable  James   R.    Hann 

U.    S.    House   of  Representatives 

VJashington,    D.    C.    20515 

Re: 


H.R.  8532,  to  amend  the  Clayton 
Act  to  permit  State  attorneys 
general  to  bring  certain 
antitrust  actions,  and  for 
other  purposes 


Dear  Mr.  Mann: 


I  greatly  appreciate  receiving  your  letter  of  July  17th 
requesting  information  on  the  potential  impact  of  the  pro- 
visions of  H.R.  8532  on  the  caseloads  of  the  United  States 
district  courts.   Assessing  the  impact  of  new  legislation  on 
the  workload  of  courts  is  a  difficult  task,  particularly  when 
it  must  be  done  on  short  notice.   These,  hoi.'evar,  are  our 
thoughts  with  respect  to  H.R.  8532. 

As  indicated  in  your  letter,  the  bill  would  authorize  the 
states,  acting  through  their  Attorneys  General  or  other  chief 
legal  officers,  to  bring  three  kinds  of  antitrust  actions  in 
the  United  States  district  courts.   The  bill  would  also  authorize 
similar  actions  to  be  brought  by  the  Attorney  General  of  the 
United  States  under  specified  circu-.stances .   Thus  the  control 
of  litigation  would  be  in  the  hands  of  government  officials  \7ho 
may  properly  be  expected  to  act  responsibly  in  the  screening  of 
cases  to  be  filed  in  the  district  courts.   For  this  reason  v:e 
V7ould.not  expect  the  cases  filed  under  this  bill  to  be  numerous, 
although  vo.   have  no  information  on  v.hich  to  base  a  firro  estiraacc. 
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Honorable  Jannes 


At  the  sarr.e  cima  the  v:orklcad  that  v;ould  be  imposed  upon 
the  districts  by  the  bill  is  likely  to  be  substantial.   Anti- 
trust cases,  by  their  nature,  are  frequently  complex,  hard- 
fought,  and  time -consuming.   This  v/ould  be  especially  true  if 
they  V7ere  filed  as  class  actions.   The  requirem.ent  of  notice  and 
the  expense  thereof  could  be  substantial,  and  if  individual 
notices   rather  than  notice  by  publication  is  required,  a  large 
additional  burden  would  be  placed  on  the  clerical  staffs  of  the 
courts.   Also  collateral  questions  as  to  the  adequacy  of  notice, 
th?  composition  of  the  class,  and  the  exercise  of  options  by 
individuals  not  to  be  included  in  the  class  v/ould  undoubtedly 
require  additional  court  and  clerical  time.   One  case  such  as 
this  could,  potentially,  tie  up  a  court  for  a  long  period  of  time. 
If  as  many  as  50  cases  per  year  vzere  filed  in  the  district  courts 
(approxim.ately  one  per  jurisdiction)  substantial  additional  re- 
sources V70uld  have  to  be  allocated  to  the  Federal  judiciary'  in 
order  to  process  the  litigation. 

I  regret  that  V7e  are  unable  to  be  m.ore  specific  in  our 
estimates.   In  the  past  the  Judicial  Conference  of  the  United 

■States  has  suggested  to  the  Congress  that  the  proponents  of 
legislation,  v7ho  presum.ably  have  first-hand  knowledge  of  the 
problems  addressed  by  the  legislation  and  are  in  the  best  position 
to  knov7  its  potential  im.pact  on  the  courts,  be  requested  to 

•furnish  inform.ation  to  the  Congress.   If  possible,  may  I  suggest 
that  this  course  also  be  pursued  V7ith  respect  to  this  legislation. 

I  would  also  like  to  express  our  sincere  thanks  to  you 
for  your  interest  in  the  efficient  operation  of  the  Federal 
courts  and  to  assure  you  of  our  V7illingness  to  be  of  any  further 
assistance  we  can. 

Sincerely^./;  ^  ^jj 
Rov7land  F.  Kirks 
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^cpnrtmenl  of  justice 

JSasfjbtstnrt,  p.C.      20330 


SEP  2  5 1975 


Honorable  Peter  W.  Rodino,  Jr. 

Chairman 

Committee  on  the  Judiciary 

House  of  Representatives 

Washington,  D.  C.   20515 

Dear  Mr.  Chairman: 

This  is  in  response  to  the  letter  of  Mr.  Alan  A.  Ransom 
of  your  staff,  seeking  our  views  on  H.R.  8532,  which  now 
has  been  favorably  reported  out  of  the  Committee  on  the 
Judiciary.   You  will  recall  that  I  appeared  before  the 
Subcommittee  on  Monopolies  and  Commercial  Law  on  March  18, 
1974,  and  testified  in  considerable  detail  about  an  earlier 
version  of  the  bill.   Subsequently,  I  again  had  occasion 
to  consider  the  advisability  of  parens  patriae  legislation, 
this  time  in  connection  wi^h  S.  1284.   See  Hearings  on 
S.  1284  before  the  Subcommittee  on  Antitrust  and  Monopoly 
of  the  Committee  on  the  Judiciary  of  the  United  States 
Senate,  pp..  93-96  (1975). 

The  Administration  has  taken  a  position  in  support  of 
the  basic  concept  of  permitting  a  State  to  sue  on  behalf  of 
its  citizens  for  damages  sustained  because  of  violations  of 
the  Sherman  Act.   H.R.  8532  would  establish  a  workable 
mechanism  for  assuring  that  those  antitrust  violations 
which  have  the  broadest  scope  and  perhaps  the  most  direct 
impact  on  consumers  do  not  escape  civil  liability. 

Antitrust  violations  that  result  in  relatively  small 
economic  damage  to  each  of  a  large  number  of  people  are 
very  troublesome :   the  economic  incentives  for  such  con- 
duct are  made  more  alluring  by  the  realization  that  no 
single  consumer  has  a  sufficient  economic  stake  to  bear  the 
litigation  burden  necessary  to  maintain  a  private  suit 
for  recovery  under  Section  4.   Although  it  was  once  thought 
that  the  1966  liberalization  of  Federal  Rule  of  Civil 
Procedure  23  might  provide  a  satisfactory  mechanism  for 
effectuating  the  deterrent  objectives  of  Section  4,  the 
class  action  device  is  apparently  of  limited  utility  in 
securing  relief  for  large  classes  of  individual  consumers, 
see  Eisen  v.  Carlisle  &  Jacguelin,  417  U.S.  156  (1974). 


410 


The  parens  patriae  concept,  as  embodied  in  H.R.  8532,  ■ 
is  both  desirable  and  useful  from  the  perspective  of  better 
antitrust  enforcement.   Such  a  provision  is  also  consistent 
with  the  enforcement  goals  of  the  Clayton  Act. 

In  our  view,  with  only  minor  exceptions,  the  parens 
patriae  provisions  of  H.  R.  8532  are  appropriately  designed 
and  limited  to  serve  these  goals. 

Section  4C(b)  of  the  bill  authorizes  a  court,  in  any 
suit  brought  pursuant  to  Section  4C(a),  to  order  that  the 
state  attorney  general  proceed  "as  a  representative  of 
any  class"  of  persons  alleged  to  have  been  injured  by  a 
violation  of  the  antitrust  laws.   Given  the  broad  parens 
patriae  authority  conferred  in  Section  4C(a),  I  remain 
uncertain  of  the  purpose  to  be  served  by  Section  4C(b), 
and  I  continue  to  be  apprehensive  about  the  entanglement 
of  parens  patriae  authority  with  interpretive  problems 
of  Rule  23.   When  I  testified  before  the  Subcommittee  on 
Monopolies  and  Commercial  Law  in  early  1974,  the  Eisen 
case  had  not  yet  been  decided  by  the  Supreme  Court.   The 
Court's  decision  is  suggestive  of  the  panoply  of  problems' 
presented  by  large  class  actions,  and  I  would  be  reluctant 
to  make  the  effectiveness  of  H.R.  8532  dependent  upon 
judicial  construction  of  Rule  23.   H.R.  8532  imposes 
certain  requirements  upon  parens  patriae  actions  that  are 
less  burdensome  than  corresponding  provisions  of  Rule  23. 
Compare  the  notice  provisions  of  Section  4C(c)  with 
Rule  23(c)  (2).   Those  less  onerous  requirements  may  be 
quite  reasonable  when  taken  in  the  context  of  the  tradi- 
tional responsibilities  of  an  attorney  general  to  the 
citizens  of  his  State.   But  Section  4C(b)  apparently  con- 
templates the  possibility  of  a  class  action  on  behalf  of 
citizens  outside  the  State  represented  by  the  attorney 
general,  and  in  those  circumstances  it  is  unclear  whether 
a  departure  from  the  carefully  developed  protections  of 
Rule  23  is  desirable.   We  continue  to  believe  that  deletion 
of  Section  4C{b)  would  strengthen  the  bill. 

In  order  to  forestall  any  uncertainty,  the  Adminis- 
tration favors  inclusion  of  a  provision  in  H.R.  8532 
that  would  make  it  clear  that  the  States  could  sue  to 
recover  treble  damages  for  the  entire  amount  of  overcharges 
or  other  damages  sustained  in  connection  with  any  federally 
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funded  state  program.   Under  current  law,  it  is  not  clear 
whether  a  State  has  the  power  under  the  Clayton  Act  to 
sue  for  such  damages,  but  we  see  no  reason  why  States  should 
be  denied  the  power  in  circumstances  such  as  these  where 
the  deterrent  purposes  underlying  Section  4  would  be 
advanced.   Section  4E(a)  of  S.  1284  contains  such  a  pro- 
vision, which  we  have  supported,  and  we  favor  amending 
H.R.  8532  to  conform  in  this  respect  to  S.  1284. 

Section  4G(1)  defines  the  term  "state  attorney 
general"  so  as  to  exclude  "any  person  employed  or  retained 
on  a  contingency  fee  basis."   The  impact  that  this  limita- 
tion will  have  upon  the  effectiveness  of  the  parens  patriae 
legislation  is  sufficiently  unclear  so  as  to  warrant 
careful  consideration.   While  the  primary  goals  of  H.R.  8532 
are  to  increase  the  deterrent  force  of  the  Clayton  Act  and 
provide  redress  for  injuries  caused  by  antitrust  violations, 
this  legislation  would  accomplish  these  objectives  in  a 
way  that  might  have  beneficial  consequences  extending  far 
beyond  this  rationale.   By  drawing  state  attorneys  general 
directly  into  the  enforcement  of  the  federal  antitrust 
laws,  the  long  run  impact  of  H.R.  8532  may  be  to  encourage 
the  development  and  sophistication  of  state  antitrust 
enforcement  capacities. 

We  certainly  would  welcome  that  development,  and 
the  definition  of  "State  attorney  general"  presently 
contained  in  the  bill  would  probably  force  States  to  develop 
internal  antitrust  enforcement  capacity.   Such  a  proposition, 
however,  is  not  without  its  trade-offs.   By  depriving 
States  of  the  option  of  retaining  outside  counsel  on  a 
contingency  fee  basis,  the  bill  would  delay  full  imple- 
mentation of  the  parens  patriae  authority  until  such  time 
as  States  could  start-up  a  program  of  rigorous  antitrust 
enforcement.   While  this  is  a  short-run  concern,  the  res- 
triction might  cause  some  smaller  States,  with  limited 
law  enforcement  personnel,  to  forego  completely  antitrust 
enforcement  because  of  the  impracticality  of  internal 
development.   The  contingency-fee  scheme  has  proven  to  be 
an  important  spur  to  antitrust  enforcement,  however,  the 
Administration  has  not  taken  a  position  with  regard  to 
this  provision. 
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Finally,  the  Administration  has  taken  no  position 
with  regard  to  the  provision  in  Section  3  that  requires 
an  award  of  attorneys'  fees  to  a  private  party  who  secures 
injunctive  relief  in  a  suit  brought  under  Section  16 
of  the  Clayton  Act. 

The  provisions  of  this  legislation  about  which  I 
expressed  primary  concern  in  my  earlier  testimony  have 
largely  been  eliminated  or  satisfactorily  modified. 
While  we  think  the  further  refinements  suggested  above 
would  strengthen  the  bill,  we  would  still  urge  enactment 
of  this  legislation. 

The  Office  of  Management  and  Budget  has  advised  this 
Department  that  it  has  no  objection  to  the  submission  of 
this  report  from  the  standpoint  of  the  Administration's 
program. 

Sincerely  yours. 


THOMAS  E.  KAUP^ 

Assistant  Attorney  General 

Antitrust  Division 
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National  Association  of  Attorneys  General 

1 150  Seventeenth  Street.  N.W. 

Washington.  D.C.  20036 

(202)  785-5610 


C.  Raymond  Marvin 
Washington  Counsel 


February  27,  1976 


The  Honorable  Philip  A.  Hart 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Senator  Hart: 

I  understand  that  the  record  has  recently  become  confused 
concerning  the  direct  financial  benefits  which  consumers  would 
experience  individually  as  a  result  of  Title  IV  of  S.  1284.   We 
believe  that  parens  patriae  claims  authorized  under  the  Title 
would  result  in  wide-spread  repayment  of  overcharges  to  large 
numbers  of  consumers  in  those  instances  where  an  attorney  general 
proved  to  the  court  that  a  violation  occurred  and  that  liability 
existed.   We  believe  that  the  record  of  antitrust  cases  supports 
this  view. 

The  landmark  Tetracycline  cases  are  instructive.   A  total 
of  $28,003,075.33  was  distributed  directly  to  1,027,265  consumers 
throughout  the  nation.   Enclosed  is  a  tabulation  of  that  information 
by  state,  city,  and  county.   The  fact  that  the  $28  million  was  part 
of  a  settlement  between  the  parties  rather  than  a  jury  verdict  is 
entirely  immaterial  to  the  issue  of  individual  consumer  reimbursement. 

These  figures  support  the  view  that  the  type  of  case  envisioned 
by  Title  IV  does  in  fact  result  in  repayment  to  consumers.   The 
figures  also  show  that  the  later  group  of  states,  the  Minnesota  group, 
learning  from  the  frontier  experience  of  the  first  group  in  New  York, 
achieved  a  significantly  higher  consumer  response  and  lead  to  the 
conclusion  that  efficient  methods  of  identifying  injured  consumers 
are  already  being  developed.   In  the  most  fundamental  sense,  then, 
this  legislation  is  for  the  benefit  of  consumers  and  they  will  be 
affected  directly  and  personally  by  the  Judiciary  Committee's  action 
on  this  Title. 
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Honorable  Philip  A. 
Page  2 


Hart 


Wholly  apart  from  the  $28,003,075.33  which  was  paid  directly  to 
consumers,  the  Tetracycline  case  is  also  evidence  for  the  point  that 
unclaimed  consumer  funds  can  be  administered  under  traditional 
fiduciary  concepts  fairly  and  efficiently  and  for  such  public  purposes 
as  the  court  may  find  appropriate  in  the  circumstances  of  each  case. 


Respectfully  submitted, 
C.    RayTi{Qiia  Marvin 


Enclosure 


CRM/mla 
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Summary  of  Consumer  Recovery  In  Tetracycline  Litigation 


Southern 

District  of  New  York 

Entity 

Consumers 

Amount  Paid 

Alabama 

280 

$  74,417.00 

Alaska 

6 

1,003.53 

Arizona 

543 

126,663.97 

Arkansas 

143 

47,618.12 

Colorado 

178 

40,870.69 

Denver,  Colorado 

135 

18,873.12 

Connecticut 

793 

141,556.75 

Delaware 

100 

22,404.00 

Washington,  D.C. 

289 

66,373.54 

Florida 

828 

183,262.35 

Tampa,  Florida 

11 

3,753.18 

Georgia 

319 

87,634.23 

Honolulu  (city  &  county) 

45 

12,235.96 

Idaho 

80 

16,019.12 

Illinois 

585 

127,474.85 

Chicago 

263 

71,688.10 

Indiana 

201 

44,247.36 

Iowa 

819 

94,882.34 

Kentucky 

103 

36,268.69 

Louisiana 

328 

145,554.61 

Maine 

67 

7,839.42 

Maryland 

609 

130,528.48 

Baltimore  City 

84 

16,055.76 

Massachusetts 

452 

107,655.31 

Boston 

66 

20,441.85 

Michigan 

3,575 

710,453.25 

Dearborn 

106 

17,594.56 

Detroit 

714 

201,386.02 

Lansing 

99 

25,181.09 

Madison  Heights 

14 

3,635.87 

Township,  Redford 

1 

400.00 

Minnesota 

413 

76,483.83 

Mississippi 

163 

66,293.39 

Missouri 

566 

127,779.97 

Montana 

81 

17,668.32 

Nebraska 

128 

25,599.09 

Nevada 

30 

8,362.31 

New  Hampshire 

33 

16,258.31 

New  Jersey 

987 

202,455.19 

New  Mexico 

192 

54,097.63 

New  York  State 

4,056 

887,222.29 

City  of  Buffalo 

47 

10,620.39 

Erie  County 

63 

10,763.96 

New  York  City 

5,229 

1,220,070.11 

Summary 
Page  2 
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North  Dakota 

142 

Ohio 

780 

Akron 

13 

Cleveland 

80 

County  of  Sununit 

3 

Oklahoma 

264 

Pennsylvania 

1,286 

Allegheny  County 

175 

Philadelphia 

1,086 

Pittsburgh 

394 

Puerto  Rico 

67 

Rhode  Island 

293 

South  Carolina 

62 

South  Dakota 

125 

Tennessee 

69 

Nashville/Davidson 

County 

29 

Memphis 

17 

Texas 

4,359 

Vermont 

70 

Virginia 

1,988 

West  Virginia 

97 

Wisconsin 

1,171 

Wyoming 

26 

17, 

173, 

9. 

30, 

62, 

264, 

48, 

282, 

91, 

11. 

60, 

6, 

24, 

31, 

6, 

5, 

1,186, 

14, 

142, 

24, 

131, 

5, 


037.09 
630.95 
826.59 
508.20 
969.31 
942.85 
492.82 
893.67 
144.08 
441.63 
954.53 
058.17 
413.94 
392.09 
516.46 
966.95 
239.68 
412.28 
105.53 
916.28 
401.69 
738.26 
228.81 


Total 


36,414 


*  $7,956,849.78 


*  An  additional  41  checks  totalling  $17,342.23  were  written  to  consumers 
who  surfaced  after  distribution. 


Exhibit  A-1  to  Schedule  1,  next  to  the  "Report  of  Special  Master 
Kissam,  dated  December  9,  1975,  Recommending  Termination  of  Settlement 
Proceedings,  Filed  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  in  the  action  entitled.  The  State  of 
West  Virginia  v.  Charles  Pfizer  and  Co.,  Inc.,  et  al.  (68  Civ  240) 
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Summary  of  Consumer  Recovery  In  Tetracycline  Litigation 
Minnesota  Case 


Entity 

Consumers 

Washington 

78,701 

Oregon 

61,683 

California 

746,653 

Utah 

28,101 

Kansas 

73,268 

Hawaii  (except  Honolulu) 

2,445 

Amount  Paid 

$  2,162,799.69 

1,038,428.77 

14,300,309.41 

646,244.92 

1,792,757.81 

105.684.95 


TOTAL 


990,851 


$20,046,225.55 


On  file  with  District  of  Minnesota,  Judge  Miles  W.  Lord 

State  of  Washington,  et  al.  v.  Charles  Pfizer  &  Co..  Inc.  et  al. 
(471  Civ.  435) 
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(Published  -  New  York  Law  Journal  -  February  26,  1976) 
Parens  Patriae  Legislation:   An  Answer  to  Milton  Handler 

Milton  Handler's  diatribe  against  the  proposed  Hart-Scott 

Antitrust  Improvements  Act  (S.  1284)  is  reminiscent  of 

Wall  Street's  reaction  to  the  enactment  of  the  Sherman  Act  in 

1890.   The  first  Justice  Harlan  noted  in  the  Northern  Securities 

case  that 

"Many  suggestions  were  made  in  argument  based 
upon  the  thought  that  the  anti-trust  act  would,  in 
the  end,  prove  to  be  mischievous  in  its  consequences. 
Disaster  to  business  and  wide-spread  financial  ruin, 
it  has  been  intimated,  will  follov;  the  execution 
of  its  provisions.   Such  predictions  were  made  in 
all  the  cases  heretofore  arising  under  that  act. 
But  they  have  not  been  verified.   It  is  the  his- 
tory of  monopolies  in  this  country  and  in  England 
that  predictions  of  ruin  are  habitually  made  by 
them  when  it  is  attempted,  by  legislation,  to  res- 
train their  operations  and  to  protect  the  public 
against  their  exactions.  "W 

Of  the  several  antitrust  improvements  proposed  in  the  Hart- 
Scott  Bill,  Mr.  Handler  is  correct  in  suggesting  that  the  most 
important  is  Title  IV,  captioned  "Parens  Patriae  Amendments." 
This  part  of  the  Bill  is  specifically  calculated  to  "protect  the 
public  against  the  exactions"  of  antitrust  violators  by  m.akine 
antitrust  violators  answerable  to  the  individual  members  of  the 
consuming  public  whom  they  injure.   The  core  provision  of  Title 

IV  which  corresponds  generally  to  H.R.  8532  as  reported  out  by 

2/        _ 
the  House  Judiciary  Commit  :ee  and  the  Rules  Committee,    authorizes 


1/   Northern  Securities  Co.  v.  United  States,  193  U.S.  197,  351 
T1904) . 

2/   H.R.  Rep.  No.  94-499,  September  22,  1975.   The  Rules  Committee 
reported  out  the  Bill  on  February  10,  1976. 
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the  Attorneys  General  of  the  several  States  to  sue  for  treble 
damages  on  behalf  of  natural  persons  residing  in  their  States; 
damages  may  be  assessed  in  the  aggregate  "on  the  basis  of  statis- 
tical or  sampling  methods,  or  such  other  reasonable  method  of 
estimation  as  the  court  in  its  discretion  may  permit,"  and  are 
then  to  be  distributed  to  the  individual  victims  in  an  "appropriate' 
manner  with  any  surplus  to  be  utilized  "in  accordance  with  State 
law  or  as  the  district  court  may  in  its  discretion  authorize." 

There  is  not  space  here  for  a  full  analysis  of  the  pro- 
posed parens  patriae  remedy.   That  can  be  found  in  the  House 
Judiciary  Committee's  Report>  on  H.R.  8532  and  in  the  extensive 
hearings  that  have  been  held  on  both  that  Bill  and  the  Hart-Scott 
Bill.   A  brief  discussion  of  Mr.  Handler's  principal  objections 
may,  however,  suggest  that  the  "iniquitous  character"  of  the 
proposal  is  not  as  self-evident  as  he  would  have  us  believe. 

The  most  important  thing  about  the  parens  patriae  provi- 
sion is  that,  as  the  House  Report  explains,  it  creates  no  new  sub- 
stantive liability: 

"Each  person  on  whose  behalf  the  State  attorney 
general  is  empowered  to  sue  already  has  his  own  cause 
of  action  under  section  4  of  the  Clayton  Act,  even 
if,  for  practical  reasons,  the  right  to  sue  is  not 
likely  to  be  exercised.   [The  parens  patriae  provision] 
thus  provides  an  alternative  means  to  make  practi- 
cally  available  Federal  remedies  at  law,  previously 
denied,  for  the  vindication  of  existing  substantive 
claims.   "  -'  -   The  establishment  of  an  alternative 
remedy  does  not  increase  any  defendant's  liability. 
To  the  extent  an  antitrust  violator  vzas  liable  to 
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an  individual,  [the  provision]  would  make  the 
violator  liable  to  either  the  individual  or  the 
State.   The  likelihood  of  a  financial  recovery 
against  an  antitrust  violator,  however,  is  sig- 
nificantly increased  because  [the  provision] 
creates  an  effective  remedy  where  none  existed 
before.  3/ 

Mr.  Handler's  contention  that  the  parens  patriae  provi- 
sion would  "dispense  with  proof  of  injury''  and  assess  "unquanti- 
fied  penalties"  "bearing  no  reasonable  relationship  to  the  harm 
caused  by  an  antitrust  infraction"  is  totally  inaccurate.   In 
fact,  the  State  would  have  to  prove  its  case  exactly  as  an  indi- 
vidual antitrust  plaintiff  would,  the  only  difference  being  that 
the  proof  would  be  on  behalf  of  the  State's  consumers  collectively. 
The  State  would  have  to  cany  the  traditional  burden  of  proving 
(1)  that  there  was  an  antitrust  violation,  (2)  that  the  violation 
injured  consumers  and  (3)  the  amount  of  the  actual  damages  to  con- 
sumers in  the  aggregate.   The  proposed  statutory  standard  for  deter- 
mining damages  merely  codifies  what  has  been  the  law  for  many 
years  --  that  antitrust  damage  determinations  may  be  based  upon 
"a  just  and  reasonable  estimate  of  the  damage  based  on  relevant 

data  "    and  are  proper  "although  the  result  be  only  approxi- 

5/ 
mate."    Indeed,  one  could  reasonably  expect  greater  certainty 


3/   H.R.  Rep.  No.  94-499  at  p.  9. 

4/   Bigelow  V.  RKO  Pictures j  327  U.S.  251,  264  (1946). 

5/   Story  Parchment  Co.  v.  Paterson  Parchment  Co.,  282  U.S.  555 
563  (1931). 
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as  to  actual  damages  than  is  common  in  single-plaintiff  antitrust 
cases  if,  for  example,  the  issue  were  how  much  bread  or  gasoline 
was  purchased  by  the  residents  of  New  York  during  a  particular 
period  and  what  the  across- tr.e-board  price  effects  were  of  a 
hypothetical  price  fixing  conspiracy.   Surely  this  is  more  readily 
quantifiable  then  what  the  profits  of  a  movie  theater  would  ha\-e 
been  from  films  it  never  showed. 

We  fail  to  understand  --  and  Mr.  Handler's  ipse  dixits 
do  not  help  us  --  what  is  so  "monstrous"  or  "plainly  unconstitu- 
tional" about  requiring  a  proven  antitrust  violator  to  disgorge 
the  money  he  has  unlawfully  taken  from  his  victims.   Certainly 
there  is  nothing  unconstitutional  about  treble  damages,  which  have 
been  provided  for  in  the  antitrust  laws  since  1890.   And  it  has 
long  been  established  that  a  State  has  the  general  right  "to  sue 
as  parens  patriae  to  prevent  or  repair  harm  to  its  'quasi  sovereign' 
interests,"  which  include  the  protection  of  its  individual  citizens' 
pocketbooks . 

To  be  sure,  the  combination  of  traditional  treble  damages 
and  a  meaningful  consumer  remedy  makes  the  stakes  much  higher  for 
antitrust  violators  as  a  practical  matter.   The  price  of  being 
caught  may  now  go  from  zero  to  an  amount  some  violators  cannot  afford. 


6/   Hawaii  v.  Standard  Oil  Co. ,  405  U.S.  251,  259  (1972);  Georgia 
V.  Pennsylvania  R.R. ,  324  U.S.  439  (1945);  Illinois  v.  Bristol- 
Myers  Co. ,  470  F.2d  1276  (D.C.  Cir.  1972). 
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Many  people  would  say  that  is  just  the  point  --  to  make  the  price 
of  violating  the  antitrust  laws  high  enough  to  deter  potential 
violators,  as  it  has  not  been  for  the  most  part.   Congress  might, 
of  course,  conclude  that  the  provision  of  a  meaningful  consumer 
remedy  would  have  enough  deterrent  value  in  itself  to  make  some- 
thing less  than  treble  damages  appropriate  in  such  cases,  parti- 
cularly if  it  could  be  established  that  the  violation  was  not  - 
willful.   But  that  is  a  separate  policy  determination  to  be  made 
by  Congress. 

In  an  attempt  at  overkill,  Mr.  Handler  goes  on  to  claim 
that  the  damages  collected  in  a  parens  patriae  action  would  not  be 
claimed  by  individual  consumers  and  would  "inevitably"  be  nothing 
more  than  "a  bonanza  to  the  states  and  to  their  outside  lawyers." 
This  claim  is  unsupported  by  any  facts  and  is  contrary  to  what 

actually  happened  in  the  Antibiotics  class  actions,  where  there 

IJ 
were  very  meaningful  recoveries  by  individual  consumers.     Dis- 
tribution of  recoveries  under  the  parens  patriae  provision  would, 
of  course,  be  more  readily  feasible  than  in  class  actions,  and 
there  would  be  room  for  a  substantial  amount  of  judicial  creativity 
in  determining  what  would  be  "a  reasonable  opportunity"  for  an 
individual  "to  secure  his  appropriate  portion  of  the  net  monetary 
relief."    In  many  instances  distribution  could  be  made  on  the 


7/   See  Statement  of  David  I.  Shapiro  in  Hearings  on  S.  1284  before 
Subcommittee  on  Antitrust  and  Monopoly  of  Senate  Judiciary  Committee 
("Senate  Hearings")  at  pp.  342-343. 
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basis  of  data  about  individual  consumers  that  is  already  available 
from* their  State  income  tax  returns,  and  there  is  no  reason  why 
the  payment  could  not  be  made  in  the  form  of  a  tax  credit  with 
substantially  no  administrative  expense.   For  example,  the  amount 
of  each  taxpayer's  purchases  of  foodstuffs  could  be  statistically 
estimated  with  a  high  degree  of  certainty  based  upon  the  informa- . 
tion  about  family  size  given  in  the  tax  return,  and  the  amount  of 
his  damages  in  a  hypothetical  gasoline  price  fixing  case  could  be 
determined  on  the  basis  of  the  annual  mileage  figures  used  for  pur- 
poses of  the  gasoline  tax  deduction. 

Mr.  Handler  fails  to  acknowledge  that  parens  patriae  actions 
would  be  subject  generally  to  the  same  kind  of  judicial  supervi- 
sion and  other  protections  of  individuals'  rights  that  character- 
ize class  actions  under  Rule  23  of  the  Federal  Rules  of  Civil  Pro- 
cedure.  There  is  a  provision  for  notice  to  the  affected  individuals 
in  accordance  with  the  established  constitutional  requirements  and 
individuals  would  be  given  the  opportunity  to  "opt  out"  if  they 
wish  to  pursue  their  own  claims  or  simply  not  participate.   No 
parens  patriae  case  could  be  settled  without  court  approval  after 
notice  to  affected  persons,  and  it  is  clearly  implicit  that  any 
deduction  from  a  settlement  for  payment  of  counsel  would  be  re- 
viewed by  the  court . 

Nobody  has  seriously  suggested  that  the  parens  patriae 
provision  of  the  Hart-Scott  Bill  and  H.R.  8532  or  the  other 
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improvements  proposed  would  cure  all  the  nation's  ills.   But 
that  is  hardly  the  standard  by  which  the  desirability  of  legis- 
lation can  be  judged.   This  legislation  is  needed  because  the 
nation  and  its  citizens  pay  an  unacceptably  high  price  for  anti- 
trust violations  and  the  parens  patriae  remedy  would  provide  both 
a  healthy  deterrent  and  a  means  for  compensating  the  victims. 
Certainly  there  is  no  evidence  to  support  Mr.  Handler's  dire  pre- 
diction of  "calamitous  effects  to  our  economy  that  would  result 
from  their  enactment,"  any  more  than  there  was  evidence  to  support 
the  similar  predictions  referred  to  in  Northern  Securities  in  1904. 

The  suggestion  that  the  members  of  the  Assocation  of  the 

Bar  of  the  City  of  New  York  should  band  together  in  the  "noble 

cause"  of  lobbying  against  S.  1284  and  H.R.  8532  --  and  should 

solicit  their  clients  to  do  the  same  --  is  appalling.   It  reflects 

8/ 
a  confusion  between  self  interest  and  public  interest.     We 

do  not  say  that  the  parens  patriae  concept  cannot  be  ratio- 
nally debated.   What  we  do  suggest  is  that  bipartisan  legis- 
lation that  has  been  carefully  considered  and  approved  by  the 
House  Judiciary  Committee  and  is  pending  before  the  Senate  Judi- 
ciary Committee,  with  the  support  of  the  Department  of  Justice 
and  the  Administration   as  well  as  the  National  Association  of 


8/   See  Marks,  The  Lawyer,  The  Public,  and  Professional  Responsibility 
at  12-13  (American  Bar  Foundation   1972). 

9/   See  Statement  of  Thomas  E.  Kauper ,  Assistant  Attorney  General, 
Senate  Hearings  at  78-114  and  supplemental   (footnote  continued) 
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10/ 
of  Attorneys  General,     deserves  more  responsible  discussion 

than  Mr.  Handler  has  seen  f-'^t  to  give  it. 

David  I.  Shapiro 
James  vanR.  Springer 


9/   (footnote  continued)  le.ter  of  July  7,  1975,  id.  at  115-119; 
see  also  letter  of  Septembf r  25,  1975,  to  Chairman  Peter  W. 
Rodino,  Jr.,  House  Judiciary  Committee. 

10/   See  Senate  Hearings  a;  666. 

2/   Members  of  the  New  York  and  District  of  Columbia  Bars;  partners 
in  Dickstein,  Shapiro  &  Mo  cm. 
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IN  CAMERA 


Bills  are  sailing  tlirough  both  houses  of  Congress  to 
legislate  llie  manageability  of  massive  consumer  antitrust 
class  actions.  H.R.  8532,  styled  the  "Antitrust  Parens 
Patriae  Act",  provides  that  in  any  class  action  brouglit 
under  §4  of  the  Clayton  Act: 

(Djamages  may  l>e  proved  and  assessed  in  the  aggregate  by 
statistical  or  sampUng  methods,  by  the  computation  of  illegal 
overcharges,  or  by  such  other  reasonable  system  of  estimating 
»«  aggregate  damages  as  the  court  in  its  discretion  may  perrmt, 
without  the  necessity  of  separately  proving  the  individual 
claim  of,  or  amount  of  damages  to,  each  person  on  whose 
behalf  the  suit  was  brought. 

Having  cleared  the  House  Judiciary  Committee  by  an 
overwhelming  margin,  this  bill  now  awaits  probable  passage 
by  the  full  House.  A  crit^cal  vote  will  soon  be  taken  in  the 
Senate  Judiciary  Committee  on  S.  1284,  the  companion 
bill.  This  Committee's  relatively  conservative  cast  promises  a 
close  vote,  but  our  head  counters  predict  that  the  bill  will 
be  reported  out  to  the  Senate  lloor,  where  only  a  filibuster 
could  prevent  enactment.  Justice  Department  spokesmen 
for  the  Ford  administration  have  voiced  their  support  for 
this  legislation,  and  Senate  minority  leader  Hugh  Scott 
(R-Pa.)  is  a  co-sponsor.  These  factors  plus  the  progress  to 
date  make  the  prospects  bright  that  these  bills  will  soon 
become  law.  If  that  happens,  the  concept  of  recovering 
aggregate,  lump  sum  damages  will  revolutionize  antitrust 
class  actions  and  set  an  irresistible  precedent  for  other  areas 
of  class  action  law  and  economic  order. 

New  York  state  recently  enacted  a  liberal  class  action 
statute  which  rejects  the  U.S.  Supreme  Court's  Eisen 
requirement  of  personal  notice  to  all  identifiable  class 
members.  Though  the  New  York  legislation,  which  wall  be 
the  subject  of  a  forthcoming  article,  does  not  deal  with 
such  problems  as  manageability,  it  is  nevertheless  of  great 
•jjractical  significance.  The  new  statute  replaces  what  has 
been  one  of  the  most  restrictive  state  class  action  provisions 
in  a  state  which  happens  to  be  a  primary  center  of  industry 
^continued  on  inside  back  cover) 
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OPERATION  MONEY  BACK 


BY 
DAVID  LEBEDOFF* 

This  is  the  Report  of  the  Special  Master  appointed  to  administer  the  distribution  of  a  $39.6  million  settlemept  fund  (o 
consumers  of  allegedly  price  fixed  antibiotics  in  six  states,  represented  by  their  Attorneys  General,  who  had  opted  out  of  an 
earlier  SI 00  million  nationwide  settlement  offer.  The  Report  traces  how  the  techniques  of  claim  form  pre-testing,  blanket 
mailings,  mass  media  publicity,  and  other  educational  efforts  were  coordinated  to  elicit  nearly  one  million  claims  from 
ordinary  consumers.  Also  described  are  the  auditing  and  verification  procedures  employed  which  indicated  a  high  degree  of 
honesty  among  the  claunants  even  though  records  of  purchases  were  generally  unavailable.  Refund  checks  were  ultimately 
mailed  to  885.000  persons.  The  revolutionary  character  of  this  achievement  may  be  appreciated  through  the  fact  that  it 
surpasses  by  a  factor  of  14  the  previous  record  for  number  of  claimants  in  a  class  action  damage  distribution.  The  previous 
record  holder.  In  re  Gypsum  Cases,  involved  claims  by  70,000  businessmen  who  possessed  detailed  records  of  their 
transactions.  In  the  earlier  43  state  antibiotics  settlement,  covering  85%  of  the  consumers  allegedly  overcharged,  ^tnlv  37  OOy 
consumers  received  refunds,  compared  with  24  times  more  recipients  in  this  settlement.  Taking  into  account  the  smaller 
number  of  potential  claimants  in  the  six  state  settlement,  it  was  1 36  times  more  effective  in  compensating  class  members  than 
the  43  state  settlement. 

Mr.  Lebedoffs  extraordinary  success  validates  three  fundamental  propositions  not  widely  accepted.  First,  very  large 
numbers  of  consumers  can  be  compensated  for  relatively  small  injuries  even  where  the  identities  of  class  members  are 
unknown  at  the  outset  and  records  documenting  purchases  are  unavailable.  Second,  consumer  class  actions  involving  millions 
of  class  members  are  not  unmanageable.  This  has  previously  been  asserted.  Now  it  has  been  demonstrated.  The  cost  of 
administering  the  distribution  of  this  money  to  individual  consumers  was  only  slightly  greater  than  the  interest  earned  on  the 
settlement  fund.  Third,  a  fluid  recovery  establishing  an  aggregate  class  damage  fund  is  a  prerequisite  to  a  successful 
distributi'in  fif  A^tm-^^f^  to  class  members  by  a  speciaTmaster.  hor  further  analysis  of  "Operation  Moneyback".  as  this  refund 
effort  was  named,  see  4  C.A.R.  228 


History  of  the  Broad  Spectrum  Antibiotics  Litigation 

For  more  than  22  years,  the  question  of  antitrust 
violations  in  the  broad  spectrum  antibiotic  industry  has 
been  before  the  Congress,  the  Federal  Trade  Commission 
and  the  federal  courts.  A  short  review  of  some  of  those 
proceedings  is  useful  as  a  background  to  an  understanding 
of  the  present  settlement  distribution. 

Senate  Investigation.  In  1953  the  Federal  Trade 
Commission  initiated  an  investigation  into  the  business, 
conduct,  practices,  and  management  of  corporations 
engaged  in  the  production,  sale,  or  distribution  of  antibiotic 
drugs,-  That  investigation  concluded  in  1958  with  the 
issuance  of  an  Economic  Report  on  Antibiotics  Manu- 
facture. In  1959  Senator  Kefauver's  Judiciary  Subcom- 
mittee on  Antitrust  and  Monopoly  commenced  an  investi- 


•Member,  Minnesota  Bar.  Mailing  address:  919  Midland  Bank 
Bldg.,  Minneapolis,  Minn.  55401.  This  Report  has  been  lightly 
edited  and  thus  differs  somewhat  in  style,  but  not  in  substance, 
from  the  official  Report  filed  with  the  Court. 


gallon  into  the  ethical  drug  industry,  including  manu- 
facturers of  broad  spectrum  antibiotics.  Public  hearings, 
principally  concerned  with  antibiotics,  were  held  in  1960 
before  that  Subcommittee,  and  in  1961  a  report  entitled ^4 
Study  of  Administered  Prices  In  T)ie  Drug  Industry^  was 
transmitted  to  the  full  committee. 

77ie  Federal  Trade  Commission  Proceeding.  In  July  of 
1958  the  Federal  Trade  Commission  issued  a  complaint' 
charging  American  Cyanamid  Company  (Cyanamid), 
Charles  Pfizer  &  Co..  Inc.  (Pfizer),  Bristol-Myers  Company 
(Bristol),  OUn  Mathieson  Chemical  Corporation  (Squibb), 
and  The  Upjohn  Company  (Upjohn),  the  defendants  in  the 
instant  cases,  with  unfair  methods  of  competition  and 
unfair  acts  and  practices  in  the  sale  of  antibiotics,  all  in 
violation  of  Section  5  of  the  Federal  Trade  Cormnission  Act 
(IS  U.S.C.  §45).  Evidence  was  taken  in  that  proceeding 
(FTC  Docket  No.  721 1)  from  January  1959  until  February 
1960.  On  October  3,  1961,  the  Hearing  Examiner  filed  a 


'S.  Rep.  No.  448,  87th  Cong.,  1st  Sess.  (1961). 
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270  page  initial  decision  completely  exonerating  all  defen- 
dants from  any  violation  of  the  Federal  Trade  Commission 
Act  and  ordering  that  the  complaint  be  dismissed. 

The  matter  was  taken  to  the  full  Commission,  and  after 
extensive  briefing  and  argument  the  Conunission  filed  its 
opinion  in  August  of  1963,  which  opinion  disagreed  in  large 
part  with  that  of  the  Hearing  Examiner.  The  Commission 
found:  (1)  That  Pfizer  had  obtained  the  Conover  patent  on 
tetracycline  through  misrepresentations  and  withliolding  of 
information  from  the  Patent  Office,  (2)  that  Cyanamid's 
conduct  before  the  Patent  Office  was  the  same  as  Pfizer's; 
(3)  that  it  was  not  proven  that  a  conspiracy  existed 
between  Pfizer  and  Cyanamid  before  the  Patent  Office,  or 
any  other  conspiracy  among  the  five  defendants  to  exclude 
others;  (4)  that  there  was  no  misconducl  before  the  Patent 
Office  by  Bristol.  Squibb  or  Upjohn;  and  (5)  that  the  five 
defendants  had  conspired  to  fix  the  prices  of  tetracycline. 

The  final  order  of  the  Commission,  requiring  compul- 
sory licensing  under  the  Conover,  Duggar,  and  Niedercorn 
patents  for  tetracycline,  was  appealed  by  the  defendants.  In 
June  of  1966  the  United  States  Court  of  Appeals  for  the 
Sixth  Circuit  ruled  that  the  participation  of  the  Federal 
Trade  Commission  chairman  in  the  proceedings  had  been  a 
denial  of  due  process  to  the  defendants  in  view  of  his 
former  position  as  counsel  for  the  Kefauver  Subcom- 
mittee.^ The  Court  commented  at  length  on  the  question 
of  misconduct  before  the  Patent  Office  and  stated  that, 
absent  any  testimony  from  Patent  Examiner  Lidoff  con- 
cerning his  actions  and  purposes,  the  order  of  the  Commis- 
sion on  Patent  Office  misconduct  was  not  supported  by 
substantial  evidence.  The  Court  expressed  no  opmion  as  to 
whether  there  was  substantial  evidence  to  support  the 
finding  that  there  had  been  price  fixing  by  the  defendants. 
The  matter  was  remanded  to  the  Commission  for  considera- 
tion without  participation  by  its  chairman.  The  Court 
framed  certain  questions  to  be  answered  by  Patent  Ex- 
aminer Lidoff. 

On  remand,  the  testimony  of  Patent  Examiner  Lidoff 
was  taken  before  a  new  hearing  examiner  who  was  solely 
concerned  with  the  question  of  misrepresentations  to  the 
Patent  Office.  In  November  1966  the  hearing  examiner 
ruled  that  there  was  substantial  evidence  to  support  a 
finding  of  misconduct  by  Pfizer  and  Cyanamid  before  the 
Patent  Office.  The  matter  again  went  to  the  Commission 
for  consideration  without  participation  by  its  chairman. 
The  Commission  again  concluded  that  Pfizer  and  Cyanamid 
were  guilty  of  fraud  before  the  Patent  Office  as  a  result  of 
which  the  Conover  Patent  issued.  As  to  price  fixing,  the 
remainin&«;ommissioners  were  equally  divided,  and,  there 
being^o. majority  on  that  matter,  the  charges  of  price 
fixing  were  dismissed.  The  final  order  of  the  Commission 
dealt  only  with  the  misconduct  of  Pfizer  and  Cyanamid 
before  the  Patent  Office;  no  part  of  the  order  was  directed 
against   Bristol,  Squibb  or  Upjohn;  and  as  to  them,  the 


complaint  was  dismissed  in  its  entirety.  Pfizer  and 
Cyanamid  appealed  the  Commission's  Order  on  Remand, 
and  in  September  1968  the  Court  ruled  that  the  testimony 
of  Examiner  Lidoff  supported  the  findings  of  misconduct 
before  the  Patent  Office  and  justified  the  compulsory 
licensmg  order  of  the  Commission.'  The  Court  of  Appeals 
did  not  undertake  to  pass  upon  the  vaUdity  of  the  Conover 
patent.  The  Federal  Trade  Commission  proceedings 
terminated. 

The  Criminal  Proceedings.  In  1961  an  indictment  was 
returned  by  a  grand  jury  in  the  Southern  District  of  New 
York  (61  Cr.  772)  naming  Pfizer,  Cyanamid,  and  Bristol. 
Squibb  and  Upjohn  were  named  as  co-conspirators.  The 
indictment  charged  that  the  defendants,  pursuant  to  a 
conspiracy,  had  misled  the  Patent  Office  to  obtain  a  patent 
on  tetracycline  and  had  used  patents  to  exclude  competi- 
tors and  to  fix  prices.  Trial  of  the  criminal  action  took 
place  in  November  and  December  of  1966  before  Judge 
Marvin  Frankel  sitting  with  a  jury.  The  testimony  on  the 
criminal  trial  tracked  in  large  part  the  evidence  presented  to 
the  Federal  Trade  Commission.  The  jury  returned  a  verdict 
of  guilty  on  all  counts. 

In  April  1970  the  second  Circuit  reversed  the  judgments 
of  conviction  for  errors  in  the  Trial  Court's  charge  to  the 
jury.''  The  Circuit  Court  did  not  determine  whether  the 
evidence  was  sufficient  to  support  the  convictions,  nor  did 
it  decide  any  of  the  questions  of  patent  law  presented  to  it. 
The  Supreme  Court  affirmed  by  an  equally  divided  vote,' 
and  the  criminal  action  was  retried  before  Judge  John 
Canella,  sitting  without  a  jury.  On  November  30,  1973 
Judge  Cannella  found  each  defendant  not  guilty  on  all 
counts  of  the  indictment.  Thus  ended  the  federal  criminal 
proceedings. 

77ie  Civil  Actions.  Following  return  of  the  December 
1967  jury  verdict  in  the  criminal  proceedings,  more  than 
140  civil  actions  were  filed  against  the  defendants  claiming 
treble  damages  on  account  of  alleged  antitrust  violations  in 
the  sale  of  broad  spectrum  antibiotic  drugs.  A  large  number 
of  those  actions,  including  the  actions  by  the  States  of 
California,  Kansas,  Hawaii,  Oregon,  Utah  and  Washington, 
were  brought  as  class  actions.  Under  date  of  February  6, 
1969  (later  modified  under  date  of  May  9,  1969),  the 
defendants  made  a  written  offer  of  $100,000,000  in 
settlement  of  all  claims  of  the  fifty  states,  counties,  cities, 
and  their  political  subdivisions  and  agencies,  and  any  other 
government  entities  (excluding  the  Federal  Government) 
arising  out  of  their  purchases  or  payments  for  broad 
spectrum  antibiotics,  as  well  as  the  claims  of  wholesalers, 
retailers,  and  individual  consumers  arising  out  of  such 
purchases,  including  the  claims  of  states  as  parens  patriae 
on  behalf  of  their  citizens,  or  on  behalf  of  classes  including 
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the  state  as  a  consumer  and  all  other  consumers  in  the  state. 

The  offer  of  settlement,  as  modified,  was  accepted  in 
principle  by  most  of  the  plaintiffs,  and  on  May  26,  1969 
the  Honorable  Inzer  B.  Wyatt,  United  States  District  Judge 
for  the  Southern  District  of  New  York,  to  whom  all  of  the 
broad  spectrum  antibiotic  litigation  had  been  assigned, 
entered  an  order  providing  that  any  of  the  plaintiff  states 
could,  by  notice,  exclude  itself  and  the  classes  which  it 
proposed  to  represent  from  the  proposed  settlement.  The 
States  of  California,*  Kansas,  Hawaii,  Oregon,  Utah,  and 
Washington,  as  well  as  North  Carolina,  elected  not  to  accept 
the  offer.  Following  extensive  briefing  and  hearings  on  the 
matter.  Judge  Wyatt,  in  June  of  1970,  issued  an  order 
approving  the  settlement  and  adopting  the  so-called 
"Alabama  Plan"  as  the  method  for  distributing  the  portion 
of  the  offered  $100,000,000  going  to  those  plaintiffs 
accepting  the  offer. 

Had  the  six  states  involved  in  these  cases  elected  to 
settle  their  actions  and  to  partake  in  the  "Alabama  Plan" 
distribution,  the  following  amounts  would  have  been 
allocated  to  them: 

California  (including 

Los  Angeles  and  San  Francisco  $  1 0,5 1 1 ,500 

Hawaii  267,300 

Kansas  1,392,000 

Oregon  791,900 

Utah  339,300 

Washington  1,549,900 

Total  14,851,600 

The  foregoing  amounts  were  subject  to  a  holdback  of  20% 
of  the  portions  allocable  to  institutional  purchases  and  to 
individual  consumers,  which  holdback  sums  were  placed  in 
escrow  to  assure  reimbursement  for  any  amounts  which  the 
defendants  might  be  required  to  pay  to  any  Blue  Cross 


The  City  and  County  of  San  Francisco  and  the  County  of  Los 
Angeles  initially  accepted  defendants'  offer  on  behalf  of  their  public 
hospitals  and  the  citizens  residing  within  the  geographic  boundaries 
of  these  entities.  One  of  the  reasons  for  the  Los  Angeles  and  San 
Francisco  action  was  the  possibility  that  these  entities  would  receive 
any  leftover  money  from  a  distribution  to  consumers. 

The  State  of  California  opposed  the  action  taken  by  San 
Francisco  and  Los  Angeles  on  the  ground  that  the  Attorney  General 
was  the  only  proper  Rule  23  class  representative  for  the  citizens  of 
California  and  that  poUtical  subdivisions  could  not  separately  settle 
on  behalf  of  some  citizens  while  the  remainder  of  the  citizens  of  the 
State  continued  to  htigate.  The  question  was  on  appeal  before  the 
Second  Circuit  when  a  compromise  was  reached  whereby  San 
Francisco  and  Los  Angeles  agreed  to  withdraw  from  the  settlement 
■and  permit  the  Attorney  General  to  litigate  on  behalf  of  all 
California  citizens.  San  Francisco  and  l^s  Angeles  themselves  would 
continue  to  litigate  on  account  of  their  institutional  purchases.  The 
State  on  its  part  agreed  to  dismiss  its  appeal  and  to  pay  San 
Francisco  and  Los  Angeles  $103,000  and  $710,000,  respectively,  at 
the  conclusion  of  the  litigation.  The  terms  of  this  settleirwnt  were 
disclosed  to  all  California  citizens  in  the  class  action  notice  dated 
October  31,  1973. 


Association  or  other  insurer  which  may  have  indemnified 
the  settling  entity  with  respect  to  a  portion  of  the  payment 
so  allocated. 

By  way  of  comparison,  the  total  amounts  of  the  actual 
settlements  in  the  six  cases  now  before  this  Court,  including 
interest  to  be  paid  by  the  defendants  as  of  the  date  the 
amounts  are  deposited  in  the  registry  of  the  court,  are  as 
follows: 


Cahfomia 

(Including  Los  Angeles  and 
San  Francisco) 
Hawaii 
Kansas 
Oregon 
Utah 
Washington 

Total 


$28,140,000 


351,000 
3,570,000 
2,177,000 
1,143,000 
4,235,000 
39,616,000 


The  said  settlement  amounts  are  not  subject  to  any 
holdback  such  as  was  applied  to  the  "Alabama  Ran" 
distribution.  The  entire  increase  has  been  allocated  to 
individual  consumers  within  the  states. 

At  the  time  that  Judge  Wyatt  approved  the 
$100,000,000  offer,  it  was  necessary  for  him  to  consider 
and  to  remark  upon  the  fact  that  certain  of  the  plaintiffs, 
including  these  states,  had  chosen  not  to  participate  in  that 
settlement: 

.  .  A  careful  study  of  those  records  leads  to  a  conclusion 
that  the  chances  of  recovery  in  any  of  these  cases  are  no 
better  than  50-50  and  probably  should  more  realistically  be 

caUed    slight.    (314    F.    Supp.    at   741) Not   only  is  it 

uncertain  that  any  plaintiff  can  secure  a  jury  verdict.  It  is  also 
uncertain  whether  judges  or  justices  will  find  the  evidence 
sufficient  to  support  any  such  verdict. .  . .  There  is  no  direct 
evidence  of  any  price  fixing  or  of  any  conspiracy.  Such 
evidence  as  there  is  must  come  almost  entirely  from  the 
defendants  themselves  and,  as  the  Court  of  Appeals  noted, 
"the  facts  may  be  said  to  be  virtually  undisputed".  Before  the 
first  Hearing  Examiner  and  at  the  criminal  trial,  executives  of 
defendants  testified.  They  denied  the  existence  of  any 
conspiracy  or  any  price  fixing.  Even  if  a  jury  chose  to 
disbelieve  such  testimony,  it  is  at  least  questionable  whether 
there  is  other  evidence  sufficient  to  support  a  verdict  for  a 
plaintiff  (314  F.  Supp.  at  742-743) 

At  the  same  time,  it  has  to  be  considered  that  California, 
six  other  states,  two  counties  in  California,  and  Kansas  City, 
Missouri,  have  rejected  the  offered  settlement.  These  rejecting 
plaintiffs  are  represented  by  able  and  experienced  counsel 
whose  opinions  about  the  proposed  compromise  must  also  be 
taken  seriously  into  account.  Even  among  the  best  lawyers, 
however,  opinions  may,  and  often  do,  differ.  It  is  felt  that  in 
this  instance  a  misplaced  optimism  about  a  highly  problemati- 
cal result  has  led  to  the  exercise  of  questionable  judgment. 
The  rejection  of  the  settlement  occuned,  of  course,  before 
the  criminal  convictions  of  three  of  the  defendants  had  been 
reversed  by  the  Court  of  Appeals.  It  must  also  be  recognized 
that  ultimately  a  larger  recovery  may  possibly  be  obtained  by 
the  rejecting  plaintiffs  than  the  amount  presently  available  in 
settlement.  However,  the  chances  of  this  occurring  do  not 
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seem  to  be  very  great  ...  It  is  known  from  past  experience 
that  no  matter  how  confident  one  may  be  of  the  outcome  of 
litigation,  such  cortfidence  is  often  misplaced.  Merely  by  way 
of  example,  two  instances  in  this  Court  may  be  cited  where 
offers  of  settlement  were  rejected  by  some  plaintiffs  and  were 
disapproved  by  this  Court.  The  trial  in  each  case  then  resulted 
unfavorably  for  plaintiffs;  in  one  case  they  recovered  nothmg 
and  in  the  other  way  they  recovered  less  than  the  amount 
which  had  been  offered  in  settlement.  (314  F.  Supp.  at  743). 

Procedural  History  Of  These  Cases.  On  November  19, 
1968  the  Judicial  Panel  on  Multidistrict  Litigation  trans- 
ferred all  of  the  broad  spectrum  antibiotic  cases  filed 
throughout  the  United  States  to  the  Southern  District  of 
New  York,  where  they  were  consolidated  for  coordinated 
pretrial  discovery  before  Judge  Wyatt,^  At  the  time  of  that 
order  all  of  the  litigation  was  in  a  non-settled  posture. 

Following  the  election  of  these  six  states  not  to 
participate  in  the  $100,000,000  settlement.  Judge  Wyalt, 
by  Pretrial  Order  No.  1  dated  February  24,  1970,  divided 
the  non-settling  cases  into  four  categories;  (1)  city,  county, 
state,  and  United  States  Government  cases  (CCS  cases); 
(2)  farm  cases;  (3)  miscellaneous  cases;  and  (4)  hospital 
cases.  The  counsel  of  record  for  each  category  of  cases  were 
designated  as  a  Committee  of  Counsel.  Each  Committee  of 
Counsel  selected  five  of  its  number  to  participate  on  a 
Plaintiffs'  National  Steering  Committe  (PNSC)  which  was 
charged  with  the  coordination  of  llie  plaintiffs'  discovery 
efforts.  Judge  Wyatt  established  a  document  depository  at 
55  Liberty  Street,  New  York  City,  to  be  used  for 
defendants'  documents  discovered  by  plaintiffs. 

In  February  1970  the  plaintiffs  in  the  CCS  cases  moved 
to  have  the  Court  establish  those  cases  as  class  actions  on 
behalf  of  the  institutions  and  consumers  within  their 
boundaries.  These  motions  were  argued  in  May,  but  in 
November  of  1970,  because  of  the  enormous  pressures 
which  the  administration  of  the  various  settlements  then 
pending  had  placed  upon  Judge  Wyatt,  the  nonsettling  cases 
were  transferred  by  the  Judicial  Panel  to  the  Honorable 
Miles  W.  Lord,  who  was  designated  to  sit  in  the  Southern 
District  of  New  York. 

On  April  13,  1971,  by  Class  Action  Order  No.  71-11 
filed  separately  in  each  state  action,  the  Court  further 
determined  that  the  nonsettling  state  actions  were  to  be 
maintained  as  class  actions  pursuant  to  Rule  23,  with  the 
named  party  as  representative  party  on  behalf  of  a  class 
comprised  of  purchasers  within  the  state  who  during  the 
period  1954  through  1966  purchased  or  paid  for  broad 
spectrum  antibiotic  products  for  human  consumption  from 
public  or  private  hospitals  or  from  pharmacies,  drug  stores, 
or  other-ttetail  outlets,  including  the  state  on  account  of 
payment?  made  for  the  benefit  of  recipients  of  welfare 
programs.  Qass  Action  Order  No.  71-11  directed  that 
notice  be  given  to  the  members  of  the  consumer  class. 
Pursuant  thereto,  in  May  1971  notice  was  provided  by  mail 
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to  each  household  in  the  nonsettling  stales  advising  the 
residents  of  the  pendency  of  a  class  action  on  behalf  of 
consumers  within  the  state  and  that  they  would  be  included 
in  the  action  unless  they  filed  a  timely  written  election  to 
be  excluded. 

Following  the  establishment  of  the  PNSC  and  the 
creation  by  it  of  a  Discovery  Subcommittee,  the  parties 
engaged  in  extensive  discovery  throughout  the  years  1971, 
1972,  and  1973.  Extensive  sets  of  interrogatories  had  been 
promulgated  by  all  parties  in  1970.  Early  in  1971  a  number 
of  meetings  were  held  between  the  attorneys  for  the 
defendants  and  the  PNSC  Discovery  Subcommittee  with 
regard  to  those  interrogatories.  Agreements  were  reached 
and  motions  argued  to  the  Court,  as  a  result  of  which  the 
parties  provided  one  another  with  extensive  information. 
Commencing  in  early  1971  motions  for  the  production  of 
documents  were  propounded  and  argued  to  the  Court. 
Pursuant  thereto,  many  hundreds  of  thousands  of  docu- 
ments were  deposited  by  the  defendants  in  the  document 
depository  in  New  York  City.  The  plaintiffs  reviewed  the 
material  placed  in  the  depository,  copied  nearly  a  quarter 
of  a  million  documents  which  they  felt  to  be  of  use,  and 
transferred  those  documents  to  the  plaintiffs'  depository 
for  further  review.  Tliroughout  the  balance  of  1971  and  the 
year  1972,  the  plaintiffs  read,  analyzed,  and  categorized  the 
documents  so  produced.  Concurrently,  members  of  the 
plaintiffs'  Discovery  Commitee  began  the  process  of  sum- 
marizing the  testimony  and  exhibits  which  had  been 
offered  and /or  received  in  evidence  in  the  prior  FTC  and 
criminal  proceedings.  The  relevant  testimony  in  those  two 
cases  exceeds  20,000  pages.  In  addition,  numerous  deposi- 
tions which  had  been  taken  in  infnngement  actions  relating 
to  broad  spectrum  antibiotics  were  reviewed. 

Prior  to  its  case  being  transferred  to  the  Southern 
District  of  New  York  in  1968  by  the  Judicial  Panel,  the 
State  of  California  retained  a  team  of  economic  and 
statistical  experts  to  prepare  an  economic  study  consisting 
of  a  theory  and  measure  of  damages  for  institutional, 
welfare,  and  consumer  purchases  and  a  statistical  study  to 
determine  the  amount  of  institutional,  welfare,  and  con- 
sumer purchases  of  the  relevant  drugs  in  California.  In  June 
1971  California  filed  its  first  economic  brief  Thereafter  the 
Court  appomted  an  economic  and  statistical  expert  to 
review  the  California  materials  and  defendants'  responses 
and  to  mediate  informal  meetings  between  the  California 
and  defendant  statistical  experts  for  the  purpose  of  auditing 
the  California  statistical  methodology.  Meanwhile  the  other 
states  also  retained  an  expert  economist  and  a  statistician  to 
perform  similar  studies  for  them  and,  at  the  request  of  the 
Court,  after  analysis  adopted  many  of  the  procedures 
followed  by  the  California  experts  and  much  of  the 
material  of  national  significance  which  had  been  prepared 
by  them.  During  1971  and  1972  the  Court's  experts  also 
conducted  informal  conferences  with  the  various  econo- 
mists that  resulted  in  an  exchange  of  views  and  clarification 
of  the  economic  and  damage  issues  amongst  the  parties. 
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California  consequently  filed  a  revised  damage  study,  and 
the  defendants  filed  extensive  responses  thereto. 

Following  the  process  of  document  review  and  categor- 
ization referred  to  above,  from  February  through  July  of 
1973  the  plaintiffs  conducted  throughout  the  Umted  States 
more  than  130  depositions  of  defendants'  personnel  and 
other  persons  having  relevant  knowledge  concerning  the 
matters  in  litigation.  Prior  to  and  concurrent  with  the 
plaintiffs'  deposition  program,  the  defendants  had  taken  in 
excess  of  200  depositions  of  plaintiffs'  personnel  and 
others,  including  retail  pharmacists  in  California  and  Min- 
neapohs.  Wliile  engaged  in  this  task  of  pretrial  discovery 
and  preparation,  the  plaintiffs  were  required  to  appear  and 
defend  against  requests  for  extraordinary  writs  filed  by  the 
defendants  on  four  separate  occasions  in  two  of  the  United 
States  circuit  courts.' 

In  May  1973  the  nonsettling  states  moved  the  Court  for 
an  order  setting  the  cases  for  trial  at  the  earliest  possible 
date.  Plaintiffs'  Trial  Brief  and  Appendices  thereto,  which 
exceed  600  pages  and  which  spell  out  in  great  detail  the 
contentions  of  the  plaintiffs,  supported  in  each  instance  by 
appropriate  reference  to  depositions,  documents,  prior 
governmental  proceedings  and  exhibits  thereto,  were  served 
and  filed  on  August  17,  1973,  together  with  Requests  for 
Admissions  of  the  authenticity  of  certain  documents  and 
the  truth  of  certain  facts.  Concurrently  plaintiffs  filed 
designations  of  the  portions  of  the  testimony  and  exhibits 
from  the  FTC  and  criminal  proceedings  which  they 
intended  to  use  at  trial.  From  November  1972  until  August 
1973  the  parties  attended  many  pretrial  hearings  which 
dealt  with  legal  contentions  and  administrative  matters 
presented  to  the  Court  for  resolution  prior  to  the  trial.  In 
June  1973  the  defendants  served  the  plaintiffs  with  notices 
of  a  number  of  depositions  which  they  intended  to  take 
throughout  the  world.  In  response  plaintiffs  filed  a  state- 
ment of  the  extent  to  which  they  intended  to  rely  on 
foreign  matters  in  support  of  their  claims.  The  defendants 
continued  to  insist  on  the  necessity  of  engaging  in 
worldwide  depositions,  however,  and  those  took  place  in 
the  late  Summer  of  1973. 

On  August  27,  1973,  following  argument  on  the  matter, 
the  Court  determined  that  the  CCS  cases  would  commence 
trial  no  later  than  October  10,  1973.  Since  March  1971 
settlement  negotiations  had  occurred  from  time  to  time 
between  defendants  and  various  plaintiffs.  In  early  Septem- 


These  procedures  were:  Pfizer,  Inc.  v.  Lord,  447  F.2d  122  (2d 
Cir.  1971)  (Petition  for  a  Writ  of  Mandamus  Re:  Court's  Order 
Traniferring  All  Cases  to  the  District  of  Minnesota  Under  28  U.S.C. 
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Qaim  of  Privilege  as  to  Certain  Documents). 


ber  1973,  following  the  Court's  ruling  that  trial  would 
commence  on  October  10,  counsel  for  the  states  of 
Washington  and  Kansas  met  with  certain  counsel  for  the 
defendants  to  explore  the  possibilities  of  settlement  of 
these  actions.  An  agreement  in  principle  was  reached  and 
after  further  negotiations  a  settlement  by  the  States  of 
Washington,  Kansas,  Oregon,  Hawaii,  and  Utah  was  reached 
with  all  defendants.  Separate  negotiations  with  the  State  of 
California  continued  and  a  settlement  in  the  California  case 
was  reached  on  October  3,  1974.  On  October  17,  1973, 
Memoranda  of  Agreement  were  signed  by  counsel  for  all  of 
the  parties  in  each  of  the  settling  states. 

Thereafter,  on  October  31,  1973,  this  Court  entered 
Qass  Action  Orders  No.  73-36  in  each  of  the  pending  CCS 
cases,  directing  that  notices  be  mailed  to  each  of  the 
institutions  which  had  made  a  claim  in  these  actions  and  to 
the  individual  members  of  the  consumer  classes  in  each 
state,  advising  them  that  a  hearing  would  be  held  in 
MinneapoUs  on  February  13,  1974  to  determine  the 
fairness  and  adequacy  of  the  proposed  settlements.  Piu- 
suant  to  Class  Action  Order  No.  73-36,  written  notices  were 
mailed  in  each  state  to  each  individual  household  within  the 
state,  advising  its  members  of  the  hearing. 

As  stated  above,  in  addition  to  the  states  of  California, 
Hawaii,  Kansas,  Oregon,  Utah  and  Washington,  the  State  of 
North  CaroUna  also  rejected  the  proposed  $100,000,000 
offer  of  settlement  made  in  February  1969,  and  that  case 
was  transferred  to  the  Honorable  Miles  W.  Lord  along  with 
the  others.  Subsequently,  in  the  spring  of  1973,  pursuant  to 
a  request  by  counsel  for  the  State  of  North  Carolina,  that 
action  was  transferred  to  the  Eastern  District  of  North 
Carolina  for  all  purposes.  The  matter  was  tried  before  the 
Honorable  Franklin  T.  Dupree,  Jr.  of  the  Eastern  District  of 
North  Carolina,  sitting  without  a  jury,  during  the  summer, 
fall,  and  winter  of  1973.  In  the  summer  of  1974  Judge 
Dupree  entered  judgment  for  the  defendants  on  all  counts 
and  dismissed  the  North  Carolina  action  with  prejudice. 

On  March  21,  1974,  foUowing  the  hearing  as  to  the 
adequacy  of  the  settlements,  the  court  entered  its  memo- 
randum approving  the  settlements  in  each  of  the  six  states 
and  signed  orders  and  judgments  dismissing  the  actions  with 
prejudice.  On  July  17,  1974,  pursuant  to  the  terms  of  said 
judgments,  the  defendants  paid  the  settlement  amount  lo 
an  escrow  agent  appointed  by  the  court. 

Administration  and  Distribution  of  Settlement  Fund 

At  the  time  of  this  settlement,  it  had  not  been 
established  by  example  that  a  fair  distribution  to  members 
of  an  "opt-out"  consumer  class  was  "manageable."  There 
was  an  absence  of  conclusive  precedent,  an  abundance  of 
practical  difficulty.  No  techniques  had  been  established  to 
permit  very  large  numbers  of  consumers  to  apply  for 
refunds  based  on  actual  purchases  during  a  time  period 
beginning  twenty  years  prior  to  the  settlement.  In  the 
intervening  years  a  number  of  factors  -  death,  the  large 
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movement  of  populations,  changes  of  name  through  mar- 
riage or  divorce  —  had  increased  the  hazards  of  locating 
precisely  the  members  of  this  class.  Given  these  factors,  it  is 
understandable  that  one  of  the  most  gifted  and  experienced 
of  defense  counsel  felt  moved  to  speculate  to  the  Court  at 
the  final  settlement  hearing  that  perhaps  no  more  than  30 
to  40  thousand  consumers  in  the  largest  state  involved 
would  ever  receive  refunds  for  their  tetracycline  purchases 
under  this  settlement. 

At  the  settlement  hearing,  the  subject  of  manageability 
was  specifically  addressed  by  the  parties  and  the  Court. 
Counsel  for  the  State  of  Washington  expressed  the  view 
that: 

It  will  be  possible  to  administer  the  settlements  and  to 
distribute  those  moneys  to  those  people  in  a  way  that  should 
demonstrate  that  consumer  class  actions  in  the  United  States 
are  viable  and  that  they  should  be  protected. 

He  went  on  to  state  that: 

1  think  that  the  administration  of  these  settlements  with  the 
use  of  modem  computer  techniques  with  the  help  of  some 
pubhc  relations  people  that  can  teach  lawyers  how  to  talk  to 
consumers  rather  than  to  judges,  and  to  explain  to  them  in 
simple  terms,  will  allow  us  to  distribute  these  funds  without 
depleting  them  in  the  course  of  the  administration. 

Counsel  for  the  State  of  California,  speaking  in  the 
vernacular,  asserted  that: 

It  is  a  cop-out  for  a  trial  judge  to  refuse  to  use  the  tools 
available  to  him  and  then  to  say  that  a  class  action  is 
unmanageable  when  in  fact  he  could  use  those  tools  to  make 
any  class  action  manageable. 

Counsel  for  defendants  suggested  that  a  distribution  of 
magnitude  was  not  manageable: 

If,  for  example,  California  can  come  in  to  court  against  us 
with  the  weight  of  possibly  ten  million  purchasers,  and  in  fact 
it  turns  out  that  the  active  interested  members  of  the  class 
consist  of  thirty  or  forty  thousand  people,  it  seems  to  me  that 
(a  dispassionate  author  recording  these  events]  ought  to 
consider  the  question  of  public  policy  of  whether  the  stales 
of  the  adversary  contest  have  not  been  unfairly  weighted  on 
the  side  of  the  plaintiff  in  that  sort  of  suit.  The  real  hard 
question  between  us,  I  think,  in  these  negotiations  and  the 
question  that  kept  at  least  this  defense  counsel  awake  at 
night,  was  not  trying  to  assess  the  odds  on  Uability.  that 
lawyers  do  all  the  time,  but  this  great  unknown  mass  of 
consumers. 

The  coiitt  expressed  its  own  views  on  the  matter: 

It  just  seems  to  me  that  the  word  unmanageability  should 
never  be  used  as  a  definition  of  any  situation  until  a  person 
sits  down  to  define  just  what  the  problems  are.  Looks  to  me 
it*s  like  an  easy  way  for  a  lazy  judge  to  get  out  of  handling  a 
complicated  case,  is  all  unmanageability  means. 

He  concluded,  "We  will  try  this  one.  I  think  it  will  work." 
The  Court  maintained  that  a  distribution  on  this  scale 


was  manageable  and  committed  itself  fully  to  establishing 
that  in  fact.  By  Administrative  Order  74-40,  Judge  Lord 
appointed  David  Lebedoff  as  Special  Master  charged  with 
advising  the  Court  in  the  administration  and  distribution  of 
settlement  funds,  including  the  Consumers  Settlement 
Fund.  The  Court  instructed  the  Special  Master  to  make 
every  reasonable  effort  to  reach  the  members  of  the 
consumer  class  and  to  make  clear  to  them  their  right  to 
claim  a  refund. 

Beguining  in  February  1974,  meeting  were  held  be- 
tween Special  Master  Lebedoff  and  counsel  for  the  six 
plaintiff  states.  No  Committee  of  Counsel  was  ever  formally 
constituted,  but  the  plaintiff  states"  counsel,  both  public 
and  private,  exhibited  from  the  outset  and  throughout  the 
duration  of  the  distribution  the  fullest  possible  cooperation 
with  and  assistance  to  the  Court,  working  under  the 
direction  of  the  Special  Master  in  all  aspects  of  planning 
and  execution  of  the  distribution.  In  addition,  the  most 
skilled  and  resourceful  assistance  was  at  all  times  extended 
by  Special  Master  Thomas  Bartsh,  without  whose  excep- 
tional mtelligence  and  wealth  of  experience  this  distnbu- 
tion  would  not  have  been  possible. 

Goals.  It  was  unanimously  agreed  that  the  central  goals 
of  the  distribution  included,  first,  that  every  member  of  the 
consumer  class  be  notified  in  a  clear  and  comprehensible 
way  of  the  nght  to  file  a  claim  for  refund.  Tliis  included 
every  person  who  had  purchased  the  relevant  broad 
spectrum  antibiotic  drugs  at  retail  between  January  1, 
1954  and  December  31,  1966  in  the  states  of  California, 
Washington,  Oregon,  Kansas,  Utah  and  Hawaii  (excluding 
the  City  and  County  of  Honolulu).  It  was  not  possible  to 
obtain  or  collate  a  definitive  list  of  such  consumers.  Nor 
was  it  possible  to  calculate  precisely  the  numerical  size  of 
this  class  or  Its  exact  percentage  of  the  six  state  population 
during  the  relevant  period. 
/•  The  only  way  to  ensure  that  each  consumer  was  notified 
was  to  extend  notification  to  each  household  within  the 
plaintiff  states.  Further,  such  notification  could  not  be 
limited  to  publication,  even  in  journals  of  the  widest 
circulation.  It  would  bp  peressary  \n  mail  to  each  house- 
hold  in  each  of  the  states  a  claim  form  in  which  the  nghts 
of  consumers  under  the  settlement  were  explained  accurate- 
ly  and  in  such  a  manner  as  to  be  readily  comprehensible  to 
individuals  of  the  most  diverse  backgrounds  and  levels  of 
education.  It  was  concluded  that  no  publication  or  pub- 
licity in  itself  could  substitute  for  the  immediacy  or  range 
of  such  mailed  notification  to  the  total  population.  (But  it 
was  also  seen  that  a  program  of  publicity  could  help  to 
increase  the  response  to  the  mailed  claim  forms.) 

It  was  recognized  that  a  certain  but  undeterminable 
number  of  consumers  who  had  resided  in  the  six  plaintiff 
states  during  all  or  part  of  the  14-year  period  covered  by 
the  settlement  had  subsequently  left  those  states  and 
therefore  would  not  be  reached  by  the  mailed  notification. 
In  the  search  for  these  consumers,  it  was  not  economically 
feasible  to  mail  notification  to  every  household  in  the 
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country.  This  group  would  have  to  be  reached  through  a 
program  of  publicity  that  was  national  in  scope. 

Second,  each  consumer's  refund  should  be  in  direct 
relation  to  the  size  of  his  purchases.  The  major  obstacle  to 
this  goal  would  be  the  difficulty  of  producing  proof  of  such 
purchases  after  the  passage  of  so  many  years  from  the  time 
they  were  made.  To  ignore  ihis  ditiiculty  would  be  lo 
disserve  the  members  of  the  class.  But  its  existence  posed  a 
problem:  To  pay  out  an  equal  amount  to  each  consumer 
would  avoid  the  necessity  of  retrieving  exact  proof  of 
purchases.  It  would  enable  the  largest  number  of  consumers 
to  participate  in  the  refund.  But  it  would  frustrate  the  basic 
goal  of  reasonably  relating  each  refund  to  the  quantity  of 
purchases  involved.  This  would  be  particularly  unfair  lo 
those  consumers  whose  purchases  of  broad  spectrum 
antibiotics  had  been  atypically  heavy.  Somehow,  the  goals 
of  broad  response  and  equitable  refund  would  have  to  be 
reconciled. 

Third,  every  reasonable  effort  should  be  made  to  prevent 
false  or  exaggerated  claims  for  refund.  Since  it  was 
unreasonable  to  expect  all  consumers  to  have  retained 
proof  of  purchases  made  twenty  years  earlier,  consumer 
estimates  based  partly  on  memory  would  be  considered  by 
the  Court.  It  was  important  that  this  allowance  not  be 
abused.  A  system  of  checks  and  safeguards  had  to  be 
established  to  ensure  and  verify  that  consumers  did  not, 
through  mistake  or  fraud,  overstate  the  amount  of  their 
antibiotic  purchases. 

Fourth,  the  costs  of  administering  the  distribution 
should  be  carefully  controlled.  The  settlement  agreement 
provided  the  sum  of  20  cents  per  capita  (for  each  resident 
of  the  six  plaintiff  states)  to  be  applied  toward  administra- 
tion of  the  settlement  fund.  The  unused  portion  of  this 
allocation  would  be  distributed  to  the  consumers  along 
with  the  bulk  of  the  settlement  fund.  Quite  simply,  the  less 
money  that  was  spent  on  administration,  the  more  there 
would  be  to  return  to  consumers.  With  that  in  mind,  every 
effort  would  be  made  to  administer  the  fund  at  a  cost 
below  the  twenty  cent  per  capita  figure  agreed  upon  in  the 
settlement.  It  was  agreed  that  if  distributions  of  this  scale 
are  to  be  considered  "manageable,"  they  must  be  ad- 
ministered at  a  cost  that  does  not  unreasonably  diminish 
the  corpus  of  the  settlement  fund. 

Fifth,  despite  the  magnitude  of  the  project,  the  right  of 
each  individual  consumer  to  procedural  due  process  -  to 
clarity,  to  timely  notice,  to  appeals  procedures  -  must  be 
maintained. 

f- Claim  Form  "A".  With  these  goals  in  mind,  work  began 
on  the  comnosifinn  nf  a  rlaim  form  to  he  mai|efl  in  each  of 
the  10.700,UU0  households  in  the  six  states.  Tluouglioui 
February  and  March  of  1974,  numerous  drafts  of  the  form 
were  prepared  and  discussed  by  the  Special  Master  and  the 
plaintiff  counsel.  The  basic  problem  soon  became  apparent: 
how  to  convey  and  request  a  good  deal  of  information  in  a 
form  that  was  simple  and  comprehensible  to  the  layman. 
Common  sense  dictated  that  a  claim  form  sent  to  such  a 


huge  population  could  not  be  patterned  exclusively  on 
claim  forms  sent  to  businesses  or  other  large  purchasers  in 
previous  class  action  settlements.  The  typical  claimant  in 
this  distribution  would  not  have  at  his  disposal  the  services 
of  a  lawyer  or  an  accountant  or  a  secretary.  The  claim  form 
would  have  to  accommodate  that  reality.  On  the  other 
hand,  there  was  a  limit  lo  the  amount  of  substance  that 
responsibly  could  be  omitted  from  the  form.  To  what 
extent  could  detail  be  sacrificed  for  simplicity? 

This  question  was  particularly  urgent  with  regard  to 
large  claims.  Wlule  very  large  claims  miglit  not  be  numer- 
ous, they  would  probably  account  for  a  significant  share  of 
the  distribution  dollars.  It  was  fell  that  the  larger  the  claim, 
the  higlier  should  be  the  burden  of  proof  required  to 
support  it.  But  requests  for  extensive  purchase  information 
might  have  a  discouraging  effect  on  the  much  larger  number 
of  potential  small  claunanls,  whose  claims  might  not  justify 
the  expense  and  effort  of  collating  supportive  materials. 

This  problem  was  resolved  by  the  concept  of  a  two-part 
claim  form.  It  would  be  mailed  to  10,700,000  households, 
i.e.,  to  every  household  in  the  settlement  area.  The  first 
section.  Part  A,  would  set  forth  as  simply  as  possible  the 
essential  facts:  the  nature  of  the  settlement,  the  drugs 
involved,  the  mformation  required,  the  relevant  time 
period.  Part  A  did  not  require  claimants  to  list  specific 
purchases.  It  asked  them  to  state  the  number  of  years  in 
which  each  member  of  the  claimant  household  used  broad 
spectrum  antibiotic  drugs. 

Part  B  applied  to  those  claimants  who  possessed  actual 
records  of  their  drug  purchases.  Presumably,  these  would  be 
the  larger  claimants.  They  were  required  to  state  specific 
drug  purchases  on  a  year-by-year  basis,  as  well  as  to  list  the 
disease  for  which  the  drugs  were  purchased.  They  were  also 
asked  to  report  the  names  of  the  prescribing  physician(s) 
and  their  pharmacies.  It  was  felt  that  Part  A  was  analogous 
to  the  "short  form"  of  the  Internal  Revenue  Service.  It 
would  permit  the  typical  purchaser  to  apply  for  a  refund 
even  if  he  no  longer  possessed  specific  proof  of  purchase. 

Once  this  basic  decision  had  been  made  as  to  the  nature 
of  the  claim  form,  related  functions  could  proceed.  It 
would  not  be  possible  to  process  the  anticipated  large 
number  of  returns  without  the  assistance  of  a  data 
processing  firm,  preferably  one  with  experience  in  an 
analogous  consumer  refund  program.  It  was  advisable  to 
engage  such  a  firm  as  soon  as  possible,  to  be  able  to  draw 
upon  its  expertise  and  to  anticipate  its  processing  require- 
ments when  composing  exactly  the  claim  form. 

Negotiations  were  carried  on  between  the  Special  Master 
and  representatives  of  the  San  Francisco  office  of  Com- 
puter Sciences  Corporation  (C.S.C),  which  had  at  that  time 
just  completed  the  processing  of  claim  forms  in  In  re 
Gypsum  Cases'*  This  had  involved  the  processing  of  69,039 
claim  forms,  many  accompanied  by  extensive  and  complex 
documentation,  perhaps  the  largest  consumer  class  action 
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distribution  up  until  that  time.  The  recent  experience  of 
C.S.C.  in  the  Gypsum  case,  the  capacity  of  the  firm  to  draw 
upon  the  services  of  in-house  personnel  experienced  in  the 
various  aspects  of  our  anticipated  project,  and  the  general 
impression  of  the  C.S.C.  capacity  as  evidenced  throughout 
our  negotiations  all  suggested  that  the  data  processing  firm 
shoiJd  be  contractually  retained  by  the  Court. 

The  Special  Master  and  the  counsel  working  under  his 
direction  soon  recognized  that  data  processing  is  a  highly 
specialized  and  complicated  field,  with  a  vast  technical 
vocabulary  of  its  own.  For  maximum  effectiveness,  an 
interpreter  was  required.  It  was  felt  necessary  for  the  Court 
to  retain  its  own  data  processing  expert,  to  assist  the 
Special  Master  in  all  his  dealings  with  the  data  processing 
firm,  to  help  the  Court  to  anticipate  its  needs  in  this 
project,  to  articulate  those  needs  with  technical  precision, 
to  assist  in  evaluating  the  programs  and  processes  to  be 
performed  by  the  data  processing  firm,  and  to  carefully 
examine  all  costs  connected  with  such  services.  To  execute 
the  critical  function  of  liaison  between  the  Court  and  the 
data  processing  firm,  the  Court  retained  contractually  the 
services  of  Mr.  Ivan  Reinhart,  President  and  chief  executive 
officer  of  Automated  Financial  Service,  a  Minnesota  cor- 
poration operaUng  as  a  data  processing  service  bureau,  Mr. 
Reinhart  is  broadly  experienced  in  customized  system 
analysis  and  programming  functions,  and  in  general  consult- 
ing activities.  He  is  particularly  experienced  in  processing 
credit  and  collection  data,  through  which  work  he  is 
accustomed  to  the  problems  and  techniques  of  large-scale 
mailings. 

From  the  point  at  which  he  was  retained  by  the  Court  in 
March  1974,  Mr.  Reinhart  participated  in  the  negotiations 
with  C.S.C.  At  his  suggestion  certain  revisions  were  agreed 
to  by  all  parties,  and  a  contract  was  eventually  signed 
between  the  Special  Master,  representing  the  Court,  and 
C.S.C,  in  which  the  data  processing  functions  of  this 
distribution  were  described  and  assumed  by  C.S.C.  (See 
Exhibit  1).'» 

From  his  retention  by  the  Court  until  the  present,  Mr. 
Reinhart  has  provided  invaluable  assistance.  Throughout 
the  distribution,  he  was  intimately  involved  with  the 
planning  and  execution  of  all  processing  functions.  His 
expertise,  diligence,  and  exceptional  intelligence  were  of 
immense  aid  to  the  Court  pnd  were,  in  the  opinion  of  the 
Special  Master,  the  source  of  very  great  economies  to  the 
consumer  class,  in  terms  of  both  time  and  money.  It  is 
strongly  recommended  to  those  who  attempt  future  distri- 
butions coijiparable  to  that  described  herein  that  the  post 
of  liaiso^n  between  the  distributors  and  the  data  processing 
persont»el   be  established  at  the  outset. 

Intense  work  over  a  period  of  many  weeks  had  resulted 
in  general  agreement  over  the  content  of  the  claim  form. 


All  Exhibits  are  available  from  the  C.A.R.  Pleadings  Library. 
A  complete  listing  of  CAR  Order  Nos.  appears  at  the  end  of  this 
article. 


Expressing  that  content  was  another  matter.  The  problem 
was  not  knowing  what  to  say,  but  knowing  precisely  how 
to  say  it.  The  form  had  to  be  simple  and  comprehensible  to 
all  who  received  it.  As  draft  followed  draft,  it  became 
apparent  that  real  clarity  could  be  achieved  not  only  by 
expression  but  through  lay-out  design.  It  was  necessary  to 
seek  the  assistance  of  professionals  in  this  area.  Accord- 
ingly, the  advertising  agency  of  Chuck  Ruhr  Associates  was 
engaged  by  the  Court  to  assist  in  the  construction  of  the 
claim  form  and  to  develop  a  program  to  increase  its 
acceptability. 

This  latter  function  deserves  some  emphasis.  The  claim 
form  was  to  be  mailed  at  the  third  class  bulk  rate,  the 
lowest  rate  available  to  us  for  that  purpose.  Each  would  be 
addressed  simply  to  "Residential  Patron/Local".  Since  the 
claim  form  was  to  be  a  self-mailing  piece,  addressed  only  in 
the  most  generic  fashion,  the  possibility  existed  that  it 
would  be  mistaken  by  some  for  an  advertising  or  other 
promotional  piece  and  discarded  without  having  been  read. 
It  would  be  necessary  to  have  a  carefully  coordinated 
program  of  publicity  to  precede  the  mailing  of  the  forms, 
so  that  consumers  would  be  aware  of  the  refund  program 
and  would  be  expecting  the  mailing. 

Such  a  publicity  program  over  the  six  state  area,  with  its 
great  distances  and  numerous  population  centers,  could  be 
most  effective  through  reliance  on  radio  and  television.  But 
the  costs  of  commercial  advertising  through  such  media 
were  prohibitive.  They  would  have  depleted  the  settlement 
fund.  The  only  economically  responsible  way  of  employing 
the  media  to  further  our  distribution  was  to  persuade  the 
thousands  of  individual  radio  and  television  stations  in  the 
six  state  area  to  make  available  to  us  a  significant  share  of 
the  public  service  time  required  by  the  Federal 
Communications  Commission.  Under  this  F.C.C.  provision, 
pubhc  service  messages  that  are  supplied  to  the  stations  can 
be  run  without  charge  to  the  group  that  supplies  them.  A 
very  large  number  of  organizations  seek  to  avail  themselves 
of  this  provision,  and  the  comp&tition  for  selection  is 
severe.  For  one  organization  to  have  its  message  played 
frequently  and  at  no  cost  by  thousands  of  stations  across  a 
six  state  area  and  within  a  specific  time  period  requires  an 
extensive  professional  efforl. 

This  is  a  major  reason  that  the  Ruhr  agency  was  selected. 
It  had  worked  with  the  Minnesota  Crime  Watch  program 
since  the  inception  of  that  program  in  July  1973.  As  part  of 
its  work  on  behalf  of  that  program,  the  agency  had 
developed  a  program  of  utilizing  to  the  fullest  possible 
extent  the  availability  of  public  service  broadcast  time, 
both  on  radio  and  television.  Its  success  in  this  area 
suggested  that  the  same  function  could  be  performed  for 
us.  In  addition,  the  Ruhr  agency  had  a  well  known  record 
of  success  in  developing  advertising  for  statewide  political 
campaigns  on  behalf  of  candidates  for  both  major  political 
parties.  This  experience,  which  involves  using  the  media  to 
reach  a  very  large  number  of  persons  within  a  constricted 
period  of  time,  was  also  applicable  to  our  needs. 
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After  much  consultation,  the  Ruhr  agency  designed  a 
claim  form  to  meet  our  requirements.  They  then  subjected 
that  form  to  market  testing.  If  there  was  a  single  step  in  the 
progress  of  this  distnbution  that  should  be  singled  out  as 
most  helpful  to  the  achievement  of  the  final  result,  it  was 
the  market  testing  of  the  clami  form.  Such  testing  should 
become  an  essential  function  of  all  future  distributions  of 
this  nature.  It  is  the  opinion  of  the  Special  Master  that  the 
information  gained  through  this  market  research  permitted 
improvements  of  the  claim  form  that  were  ultimately 
responsible  for  eliciting  a  much  wider  response  than  would 
have  occurred  absent  the  market  research.  It  is  impossible 
to  estimate  exactly  the  quantitative  effect  of  these 
improvements,  but  they  may  well  have  resulted  in  several 
hundred  thousand  more  claims  being  filed  than  otherwise 
would  have  been  the  case. 

The  Ruhr  agency  subcontracted  with  Stephen  Plasman 
and  Associates,  Minneapolis,  to  conduct  the  market 
research.  Under  the  direction  of  this  firm,  the  most 
advanced  draft  of  the  claim  form  was  submitted  to  a  panel 
of  housewives,  whose  reactions  were  carefully  recorded. 
(See  Exhibit  2).  The  housewives  selected  were  from 
Minnesota,  but  in  every  other  respect  they  were 
representative  of  the  individuals  who  would  in  fact  be 
receiving  the  form. 

Several  major  revisions  were  made  in  the  claim  form  as  a 
result  of  this  pre-testing.  First,  it  was  found  that  while  the 
test  group  members  often  lacked  documentation  and,  in 
some  instances,  memory  of  the  specific  prescription  drugs 
that  they  had  bought  from  1954  through  1966,  they 
seemed  to  have  excellent  recall  of  the  diseases  suffered  by 
members  of  their  families  during  this  period.  In  enabling 
them  to  accurately  complete  the  claim  form,  it  would  be 
helpful  to  emphasize  on  the  form  itself  the  illnesses  for 
which  broad  spectrum  antibiotic  drugs  were  most 
commonly  used  during  the  relevant  time  period. 

Second,  many  in  the  test  group  indicated  that  they 
would  not  fill  out  the  form  without  having  an  approximate 
idea  of  how  large  their  refund  would  be.  Without  that 
information,  the  whole  project  seemed  to  them  too 
imprecise  to  be  taken  seriously.  It  was  necessary  to  supply 
some  rough  estimate  of  the  possible  rate  of  return.  So  the 
form  was  amended  to  include  llie  fact  that  the  average 
broad  spectrum  antibiotic  charge  during  the  period  was 
$5.00  per  prescription,  and  that  the  alleged  overcharge  was 
29  cents  for  each  dollar  spent  on  those  prescription  drugs. 
The  29  cent  figure  was  not  expressed  in  terms  of  a 
guar«j1teed  return;  the  claim  form  stated  that  "Your  actual 
refund  will  depend  in  part  on  how  many  persons  complete 
the  attached  form."  But  providing  an  alleged  overcharge 
figure  afforded  a  useful  tool  to  enable  claimants  to  more 
accurately  estimate  their  claims." ' 


"The  29  cent  figure  is  the  quantity-weighted  average  percentage 
of  damages  for  the  thirteen  year  period  estimated  by  the  plaintiff 
California  Economic  Brief. 


Third,  while  the  phrase  "broad  spectrum  antibiotic 
drugs"  had  little  meaning  to  the  test  group,  the  members  of 
the  group  did  have  a  good  memory  of  the  actual  brand 
names  for  such  drugs.  Those  names  were  added  to  the  front 
page  of  the  claim  form,  printed  in  large  type  and 
surrounded  by  a  heavy  border  for  emphasis. 

Fourth,  and  most  significant,  was  the  effect  of  market 
research  on  the  concept  of  a  two-part  claim  form.  The 
testing  demonstrated  that  the  concept  simply  would  not 
work.  Each  half  of  the  form  worked  against  the 
effectiveness  of  the  other.  The  claimants  who  should  have 
filled  out  Part  A  were  intimidated  by  the  demands  of  Part  B 
and  felt  that  its  requirements  lor  proof  applied  to  them  as 
well.  The  Pail  B  claimants  were  discouraged  from 
assembhng  proof  of  purchases  when  they  saw  that  this 
requirement  could  be  avoided  by  staying  with  Part  A,  even 
at  the  possible  sacrifice  of  being  able  to  justify  the  refund 
they  were  claiming.  Because  Parts  A  and  B  were  mutually 
counterproductive  with  regard  to  the  intended  goal  of  each, 
they  could  not  be  retained  on  the  same  claim  form.  The 
solution  was  to  have  two  separate  mailings.  Every 
household  would  receive  a  modified  version  of  Part  A 
(hereinafter  reterred  to  as  Claim  Form  A,  reproduced  on 
the  next  three  pages).  It  would  be  clearly  stated  on  this 
claim  form  that  those  claimants  making  a  total  household 
clami  m  excess  of  $150  might  be  asked  to  submit 
documentation  to  the  Court  at  a  later  date.  Through  a 
second  mailing  after  all  Claim  Forms  A  had  been  received, 
each  claimant  for  purchases  in  excess  of  $150  would  receive 
a  modified  version  of  Part  B  (hereinafter  referred  to  as 
Claim  Form  B).  For  these  purposes,  the  sum  of  $150  was 
reasonable.  It  was  based  on  an  estimate  of  slightly  more 
than  two  prescriptions  per  household  per  year  during  the 
thirteen  year  period. 

After  these  changes  had  been  made,  the  claim  forms 
were  again  subjected  to  market  testing  by  a  consumer 
panel.  The  test  was  encouraging.  (See  Exhibit  4).  The 
earlier  difficulties  had  been  largely  corrected  through  the 
alterations  described  above.  The  goals  of  clarity  and 
elicitation  of  a  wide  response  seemed  finally  to  have  been 
met. 

As  arrangements  for  printing  and  mailing  the  claim 
forms  were  being  made,  it  was  necessary  to  establish  j 
center  to  receive  and  process  the  claim  forms.  To  house  this 
Gaims  Processing  Center  5,899  square  feet  of  space  was 
rented  in  a  San  Francisco  office  building  only  a  few  blocks 
from  the  C.S.C.  office  in  that  city.  The  Qaims  Processing 
Center  was  a  convenient  headquarters  for  meetings  relating 
to  the  distribution:  counsel  for  the  states  of  Utah  and 
Hawaii  was  located  in  San  Francisco,  as  were  the  members 
of  the  staff  of  the  California  Attorney  General  working  on 
this  distribution.  Representatives  of  the  Attorneys  General 
of  Washington  and  Oregon  were  able  to  travel  to  San 
Francisco  at  short  notice.  The  relative  centrality  of  the 
Oaims  Processing  Center  permitted  frequent  meetings  and 
facilitated  the  coordinated  work  effort. 
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CASH  REFUND  MESSAGE 

ATENCION  -  MENSAJE  DE  REEMBOLSO:  SI  USTED  COMPRO  CIERTAS  DROGAS 
ANTIBIOTICAS  ENTRE  1954  Y  1966  PUEDE  TENER  DERECHO  A  QUE  LE 
DEVUELVAN  DINERO.  SIN  COSTO  A  USTED,  SIMPLEMENTE  LLAME  AL 
TELEFONO  (800)  648-3700  Y  UN  MENSAJE  EN  ESPANOL  LE  HARA  SABER  EN 
DONDE  PUEDE  RECOJER  IN  FORMULARIO  MUY  SENCILLO,  PERO  INDIS- 
PENSABLE PARA  EL  REEMBOLSO  DEL  DINERO.  HAY  $20  MILLONES  DE 
DOLARES  DISPONIBLES. 


If  you  lived  in 
any  of  these 
states  at  any 
time  during 
the  period  1954 
through  1966. 

California,  Hawaii  (with  the 
exception  of  the  city  and 
county  of  Honolulu), 
Kansas,  Oregon,  Utah,  or 
Washington. 


AND 


Purchased  any  of 
these  antibiotic 
drugs. 

Achrocldin,  Achrocortril, 
Achromycin,  Achrostatin, 
Aureomycin,  Azotrex, 
Bristacycline,  Comycin, 
Declonnycin,  Declostatin, 
Mysteclin,  Panalba, 
Panmycin,  Polycycline, 
Signebon,  Signemycin, 
Steclin,  Sumycin,  Terrabon, 
Terracortril,  Terracydin, 
Terramycin,  Terrastatin, 
Tetrabon,  Tetracydin, 
Tetracyn,  Tetrastatin, 
Tetrex,  Urobiotic, 
Velacycline,orany 
combinations  or  derivatives 
of  the  above, 

SPECIAL  NOTE:  The 

following  four  drugs  are  not 
eligible  for  refund:  Penicillin, 
Ampicillin,  Streptomycin, 
and  Polycillin. 


You  will  receive  a  cash  refund  if  you  complete 

the  simple  form  inside.  You  do  not  need  documented 

proof  of  drug  purchases. 


(If  your  drugs  were  paid  for  by  any  welfare  agency 
you  are  not  eligible.) 
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Attorneys  General  settle  case 
against  drug  manufacturers. 


Cash  refunds  are  a  result  of  a  court  approved 
settlement  obtained  in  U.S.  District  Court  by 
the  Attorneys  General  of  California,  Hawaii, 
Kansas,  Oregon.  Utah  and  Washington,  against 
certain  drug  manufacturers- for  alleged  over- 
charges to  consumers  during  the  years  1954 


through  1966. 

These  prescription  drugs  were  commonly 
used  to  treat  flu,  bronchitis,  ear  infections, 
respiratory  infections,  acute  acne,  cystic  fibro- 
sis and  many  other  infections  and  physical 
ailments. 


More  than  $20  million  dollars 
is  available  to  be  refunded. 


More  than  $20  million  dollars  is  available  to 
be  distributed  to  the  residents  of  the  above 
six  states,  with  the  exception  of  the  city  and 
county  of  Honolulu,  who  qualify  and  fill  out  the 


simple  form  on  the  opposite  page. 

If  you  qualify  and  fill  out  the  form  vou  will 
receive  a  cash  refund. 


How  much  money  will  you  receive? 


The  claimed  average  overcharge  was  29c  for 
each  dollar  that  you  spent  on  these  prescrip- 
tion drugs.  The  average  cost  for  each  pre- 
scription or  refill  was  $5.  If  you  apply  these 
figures  to  your  total  number  of  prescriptions 
during  the  13  year  period,  you  will  have  an 
estimate  of  how  large  your  refund  could  be. 


Your  actual  refund  will  depend  in  part  on  how 
many  persons  complete  the  attached  form. 

The  alleged  overcharges  would  have  been 
made  by  the  manufacturers  to  the  retailers. 
Consequently,  you  as  a  consumer  would  have 
been  overcharged  no  matter  where  you  pur- 
chased your  drugs  at  retail. 


No  documented  proof  of  purchase  necessary 
if  your  total  purchases  were  $150  or  less. 


It  is  not  necessary  to  have  documentary  proof 
of  drug  purchases. . . 

If  the  total  purchases  for  you  and  all  your 
dependents  were  $150  or  less. 

Simply  complete,  sign  and  return  the  at- 
tached form,  and  you  will  receive  a  refund. 

Refold  the  form  so  the  "Claims  Process- 
ing Center"  address  appears  on  the  outside. 


If  you  claim  for  purchases  in  excess  of 
$150  you  may  be  asked  to  supply  documenta- 
tion of  purchase.  Please  do  not  send  any 
separate  documentation  at  this  time. 

(Be  sure  to  complete  the  attached  form: 
Everyone  making  a  claim  of  any  size  must 
complete  the  attached  torm.) 


Special  note. 


If  you  lived  in  any  of  the  qualifying  states  at 
any  time  during  1954  through  1966  and  pur- 
chased any  of  the  broad  spectrum  antibiotic 
drugs  mentioned,  you  are  entitled  to  a  cash 


M^Tc^^ 


MILES  W  LORD 
U.S.  DISTRICT  JUDGE 


refund.  If  you  have  a  justified  claim,  you  should 
make  it. 

The  settlement  dollars  have  been  depos- 
ited with  the  court  by  the  drug  companies  in- 
volved and  all  meritorious  claims  will  be  paid. 


EVELLE  J  YOUNGER 
ATTORNEY  GENERAL 
STATE  OF  CALIFORNIA 
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OmeCnONS  FOR  CLAIM  FORM  TO  BE  flUEO  IN  BY  AU  CLAIMANTS 

Ttw  qualifying  sUlM  ara: 

i  Cairtomit  (CA)  Hawaii  (HI)  Kansas  (KS)  Oregon  (OR)  Utah  (UT)  Washington  (WA) 

Please  use  those  abbreviations  for  the  state  when  completing  the  form  below. 

TOBC  ntLBO  m  BY  CLAIMANT,  WHO  MUST  ALSO  SIGN  AT  THE  BOTTOM  OF  PAGE. 

wwiN  »WTH  RwrraouAW  ATmr.  vac  only  owe  squaw  pw  unrmi  owwjmww. 


PRINT  YOUR 
NAME 


PRINT  VOIR 
ADDRESS 


PRINT  YOUR 
CITY,  STATE 
AND  ZIP  6O0E 

SOCIAL 

SECURITY 

NUMBER 

TELEPHONE 
NUMBER 


ORIVEm 
UCENSE 


BMrmucnoMS: 


n 

1 

n 

1 

i 

1 

_ 

» 

\M  name                                                                   "fst  name                                             i^ 

_ 

1 

_ 

_ 

street  numoer                                                       street  name 

aptnuabW. 

" 

" 

\ 

city 

state 

ii 

1 

- 

- 

none 

:      1 

area  code 

teletJhone  number 

none 

1 

1 
1 

(irivars  tinense  number 


List  formation  below  about  yourselt  and  dependents  who  used  broad  spec- 
trum antibiolic  drugs  during  1 954  through  1966  while  living  in  a  qualifying  state. 
Dependents  are  any  persons  for  whom  you  ware  financially  resoonslbis, 
examples  could  be  a  spouse,  child  or  parents. 

For  each  person  who  used  broad  spectrum  antibiotic  drugs  fill  in  the  recuired 
information.  ^ 

Complete  as  much  of  the  form  as  you  can.  If  you  are  unsure  of  specific      nam 
information,  use  approximate  figures  that  are  as  accurate  as  possible         <J»J 


^  .  «paAttar 

ustAQ  thc>««  4«UM,. 

any  o<  m«  %itani  (m 

dn>«a  inMd  M  tuwwt 


myself 


tar 

purctwaad  , 
(nokidlns  huaband  ' 
or  vnts  Bnd  cM 
dflpwidwifti- 


>h  CLAIM  MUST  BE  POSTMARKED  BY  OCTOBER  31, 1974. 

•*•     •  CERTIFIED  STATEMENT  OF  CIJMM 

I  certify  that  tJie  Information  contained  in  the  Claim  Form  Is  true  and  correct  to  the  best  of  my  knowledge  and  that  this  Claim 
Form  constitutes  the  only  claim  being  made  on  behalf  of  those  persons  listed  herein.  I  further  certify  that  no  drugs  for  which 
purchases  are  being  claimed  on  this  form  were  paid  for  by  a  welfare  agency. 


"date  signature  of  cuimant 

TO  BE  VALID  CLAIM  MUST  BE  SIGNED  AND  DATED  HERE. 


m 


PagaS 
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Prior  to  the  mailing  of  Claim  Form  A,  which  was 
scheduled  for  the  end  of  July  1974,  a  wide  variety  of 
related  efforts  were  necessary.  Several  examples  include:  (a) 
A  Spanish  language  version  of  the  claim  form  was 
developed.  (See  Exhibit  5).  (b)  A  letter  was  sent  to  each  of 
those  individuals  who  had  opted  out  of  the  original  class 
action;  they  were  informed  of  the  imminent  claim  form 
mailmg  and  were  instructed  that  tneir  previous  decision  to 
opt  out  precluded  them  from  participating  in  this  refund. 
(See  Exhibit  6).  (c)  Representatives  of  the  largest  state 
pharmaceutical  association  were  asked  to  notify  their 
affiliated  pharmacists  of  the  mailing  and  to  supply  them 
with  material  which  would  make  it  easier  for  them  to 
answer  the  anticipated  queries  of  consumers,  (d)  The 
California  Board  of  Education  gave  its  consent  to  the 
development  of  a  program  in  the  California  schools  through 
which  the  nature  of  our  program  would  be  made  clear  to 
the  students  and  through  them,  hopefully,  to  their  parents. 
(See  Exhibit  7). 

Throughout  this  period  of  late  Spring  and  early  Summer, 
1974,  an  enormous  amount  of  activity  took  place  to 
prepare  for  the  publicity  program.  As  noted  before,  the 
goal  of  the  publicity  was  to  alert  consumers  in  advance  of 
the  mailing  that  their  claim  forms  would  soon  be  arriving. 
The  major  tool  of  this  effort  was  the  preparation  of  radio 
and  television  messages  to  be  run  vathout  cost  on  public 
service  time.  The  Ruhr  agency  contacted  the  Advertising 
Qubs  in  five  of  the  six  states,  and  in  each  case  achieved 
consent  to  have  that  club  sponsor  this  project  as  its  major 
public  service  project  of  the  year.  This  was  immensely 
helpful  in  contacting  radio  and  television  stations  in  each 
state  and  receiving  time  allotments  for  our  messages. 
Members  of  the  Ruhr  agency  visited  each  state  except 
Hawaii  for  this  purpose  and  as  a  consequence  achieved 
what  is  believed  to  be  the  largest  commitment  for  publ'C 
service  time  ever  given  to  a  specific  commercial  in  those 
areas.  Their  efforts  were  augmented  in  many  instances  by 
those  of  the  State  Attorney  General  Offices.  For  example, 
Washington  State  had  a  well  developed  program  of 
publicity  coordination. 

The  efforts  of  the  Ruhr  agency  were  not  limited  to  the 
broadcast  media.  Newspaper  ads  were  developed  and  were 
made  available  to  papers  in  the  six  states  on  a  public  service 
basis.  In  the  interest  of  immediate  impact,  a  simple  phrase 
was  developed  to  describe  the  whole  program;  "Operation 
Moneyback".  A  comprehensive  press  kit  was  developed  and 
made  available  to  members  of  the  media  and  to  newspapers 
and  magazines  in  the  six  states.  (See  Exhibit  8.  An 
qfemple  of  print  media  material  is  reproduced  on  the  next 

In  July  1974  the  commercials  were  produced.  Each 
radio  and  television  station  would  be  supplied  with  two 
messages,  to  be  used  in  whatever  combination  each  station 
desired.  The  first  commercial  utihzed  Mr.  Joseph 
Campanella,  a  well  known  national  television  personality 
who  very  graciously  agreed  to  perform  this  task  for  the 


minimum  Actor's  Equity  Fee.  The  second  message  involved 
the  Attorney  General  of  the  state  in  which  it  would  be 
shown  (with  the  exception  of  Hawaii).  The  decision  to 
utilize  the  Attorneys  General  was  made  as  a  result  of  the 
market  study,  which  indicated  that  the  participation  of 
such  officials  would  assist  the  goal  of  public  acceptability 
of  the  program.  In  addition  to  these  commercials,  Spanish 
language  tapes  were  prepared  for  distribution  to  Spanish 
language  radio  and  television  stations.  We  received 
exceptional  cooperation  from  these  stations  in  the  use  of 
this  material. 

In  late  July  1974,  during  the  week  before  the  mailing  of 
the  claim  forms,  press  backgrounding  sessions  were  held  in 
Seattle,  Washington;  Portland,  Salem  and  Medford,  Oregon; 
San  Francisco,  Sacramento,  Los  Angeles  and  San  Diego, 
California;  Salt  Lake  City,  Utah;  and  Wichita,  Topeka  and 
Kansas  City,  Kansas.  The  Attorneys  General  of  these  states 
participated  fully  in  these  backgrounding  sessions,  in  some 
cases  attending  them  in  person.  The  Special  Master  or 
members  of  the  Ruhr  agency  working  under  his  direction 
participated  in  each  of  the  background  sessions.  In  each  of 
these  meetings  the  project  was  carefully  explained  to  the 
representatives  of  the  media,  and  the  tapes  made  available 
to  them  for  public  service  purposes.  At  each  meeting  it  was 
carefully  explained  that  the  distribution  funds  were  the 
result  of  a  negotiated  settlement,  rather  than  a  final 
judgment  of  any  kind,  and  that  there  had  been  no  finding 
of  overcharge  or  any  other  wrongdoing  by  any  of  the  drug 
companies.  It  was  emphasized  that  no  fault  or  wrongdoing 
could  or  should  be  attributed  to  any  of  the  drug  companies 
who  hat  been  parties  to  the  settlement. 

Pursuant  to  Administrative  Order  74-58,  the  American 
National  Bank  of  St.  Paul  was  designated  as  Escrow  Agent 
for  receipt  of  the  funds.  The  total  fund,  consisting  of 
$38,506,645.43,  was  divided  into  three  funds.  Fund  A, 
consisting  of  $26,651,645.43,  was  designated  for  the 
consumer  settlement.  Fund  B,  consisting  of  $7,355,000, 
represented  that  part  of  the  total  settlement  which  was  for 
institutions.  Fund  C,  consisting  of  $4,500,000,  was  set 
aside  for  payment  of  administrative  costs  and  out  of  pocket 
expenses.  A  small  portion  of  Fund  C  was  kept  in  a  checking 
account  with  the  rest  being  invested  in  short  term 
certificates  of  deposit  to  be  available  as  needed.  (See 
Exhibit  19). 

Funds  A  and  B  were  invested  by  the  Escrow  Agent  for 
longer  periods  of  time.  Pursuant  to  direction  of  the  Court, 
bids  were  solicited  on  both  Funds  from  financial 
institutions  throughout  the  country.  Fund  A  was  originally 
invested  for  a  six  month  term  with  the  Bank  of  America. 
When  the  certificate  was  due,  bids  again  were  solicited  and 
the  fund  was  transferred  to  the  Chemical  Bank  in  New 
York.  The  deposit  at  all  times  has  been  fully  collateralized 
pursuant  to  Order  of  the  Court.  Fund  B  has  since  been  paid 
out  to  the  institutions. 

At  the  end  of  July  1974  the  claim  forms  were  mailed,  at 
third  class  bulk  rate,  to  neariy  twelve  million  hniic<-hr»lrt<i,  _ 
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The  United  States  District  Court  has  approved  a 
landmark  settlement  As  a  result,  nearly  twenty  five 
million  dollars  is  waiting  to  be  claimed.  You're  entitled 
to  your  share. 

Between  1954  and  1966,  several  major  drug  com 
panies  allegedly  overcharged  consumers  for  commonly 
prescribed  antibiotics. 

Almost  everyone  used  these  drugs  to  treat  flu,  ear 
infections,  respiratory  infections,  acne,  cystic  fibrosis, 
strep  throat,  and  many  other  common  physical  ailments 

As  a  result  of  a  court  approved  settlement  of  a 
class  action  suit,  consumers  are  now  entitled  to  receive 
their  money  back. 

If  you  haven't  already,  you'll  soon  receive  a  claim 


form  from  the  State  Attorney  General 

Take  time  to  read  it. Then  fill  it  out.  It's  simple  Return 
the  form  to  the  claims  office  If  you  used  the  drugs,  you'll 
get  money  back  No  written  proof  of  purchase  is  neces- 
sary on  total  purchases  c«.-.i,o«D.isuo.  i 
less  than  $150.                    j     ,,.,..„„    „.  ^,„._„.,i 

Operation MoneyBack  !  fH.S^  n".""""'"  ^  i 
means  more  than  money.       '      '""-•"""  |     | 

The  success  of  Oper-  '  ] 
ation  Money  Back  will  help  I  j 
determine  the  future  of  , .  ,  i  i 
consumer  rights  for  gener-  i 
ations  to  come.  So  stake  I  ,„.„,„,...,„,.,.„,„,„„„„, 
your  claim.  There's  more  j  "*""'"";«».:st'r.'™  ■"""•*"  | 
than  money  at  stake.  L  . i i 


CLAIM  YOUR  FAIR  SHARE. 


/ 


OPERATION 

MONEY 

BACK 
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Prior  to  mailing,  they  had  been  carefully  broken  down  into 
each  of  the  zip  code  areas  in  the  six  states.  Post  office 
officials  had  been  briefed  about  this  mailing  and  had  made 
arrangements  to  facilitate  it.  In  addition  to  the  mailing, 
extra  claim  forms  had  been  made  available  at  post  offices  in 
each  zip  code  area.  The  publicity  program,  which  was  then 
at  its  height,  emphasized  thai  any  person  not  receiving  a 
claim  form  could  obtain  one  at  his  local  post  office. 

In  each  of  the  zip  code  areas  in  which  over  half  of  the 
residents  bore  Spanish  surnames,  a  Spanish  language  claim 
form  was  mailed  along  with  the  English  version.  At  the  top 
of  the  first  page  of  the  English  language  form  was  printed  a 
message  in  Spanish  which  stated  that  Spanish  language 
forms  could  be  obtained  by  telephoning  a  toll  free  number 
also  printed  therein. 

From  the  outset  the  response  to  the  mailing  was  heavy. 
The  form  had  been  designed  as  a  self-mailer,  so  completed 
forms  needed  only  to  be  re-folded,  a  stamp  affixed,  and 
mailed.  They  were  received  at  a  post  office  box  in  San 
Francisco  and  delivered  each  day  to  the  Claims  Processing 
Center.  Throughout  the  penod  the  Ruhr  agency  maintained 
communication  with  hundreds  of  radio  and  television 
stations  to  urge  repeated  use  of  the  taped  messages.  (See 
Exhibit  9). 

Processing  of  the  forms  at  the  Claims  Processing  Center 
was  conducted  for  the  most  part  by  personnel  contracted 
through  C.S.C.  There  were  as  many  as  90  individuals  so 
employed.  Forms  were  initially  separated  by  state,  then 
numbered,  tlien  examined  by  the  clerical  staff.  Forms 
which  were  not  correctly  returned,  e.g.,  which  lacked 
signatures  or  the  amount  of  drugs  purchased  or  other 
necessary  information,  were  returned  to  the  claimant  with  a 
letter  indicating  the  nature  of  the  defect(s)  and  a  request  to 
correct  such  defecls(s)  and  return  the  form  before  the 
announced  deadline  of  October  31,  1974.  Acceptable  claim 
forms  were  key -punched  and  put  on  the  computer. 

Most  of  the  problems  of  processing  forms  had  been 
anticipated  by  the  months  of  consultation  and  testing  that 
preceded  the  mailing.  Some  new  questions  did  arise, 
however,  and  the  representatives  of  the  six  states,  together 
with  the  Special  Masters,  were  in  constant  communication 
throughout  this  period.  Many  of  the  matters  to  be  attended 
to  were  supervisory  or  clerical,  and  did  not  require  the 
attention  of  a  committee  to  be  resolved.  Accordingly,  Mr. 
David  Zeff,  a  member  of  the  California  bar,  was  hired  as  a 
full-time  coordinator  of  activities  at  the  Claims  Processing 
Center,  working  under  the  direct  supervision  of  the  Special 
Master.  Mr.  Zeff  has  discharged  his  duties  with  exemplary 
energy,  intelligence  and  patience.  Much  of  the  success  of 
'  th"e  project  is  due  to  his  elTorts. 

The  number  of  claim  forms  received  was  higher  than 
anyone  had  predicted.  The  claim  forms  were  mailed  at  the 
end  of  July  1974.  The  deadline  for  returning  them,  which 
was  printed  in  capital  letters  and  bold  type  on  each  claim 
form,  was  October  31,  1974.  Nearly  one  million  claim 
forms  were  received  and  put  on  the  computer.  The  exact 


number  of  accepted  Claim  Forms  A  was  980,851. 
breakdown  by  states  was  as  follows; 


The 


California 

746,653 

Washington 

78,701 

Kansas 

73,268 

Oregon 

61,683 

Utah 

28,101 

Hawaii 

2,445 

This  represents  the  largest  number  of  claimants  in  any 
consumer  class  action  settlement  to  this  dale.  Its  magnitude 
can  be  seen  by  comparison  with  the  1969  settlement,  in 
which  37.000  claiins  were  filed  on  behalf  of  similar 
consumers  in  43  state;;.  It  is  hoped  that  the  size  of  the 
return  in  this  distribution  will  put  to  rest  the  contention 
that  large  scale  settlement  distributions  of  this  nature  are 
not  "manageable," 

It  is  well  understood  that  the  numerical  size  of  consumer 
response,  regardless  of  its  magnitude,  is  not  by  itself  the 
sole  and  definitive  test  of  manageability.  It  is  important  as 
well  that  the  response  be  meaningful,  i.e.,  that  there  be 
some  assurances  that  the  claims  weif  ni"''  ("raiiHiilpntly  r,\f^ 
and  were  reasonably  based  upon  .utu.il  piin-hasps 

Several  checks  were  established  to  determine  whether 
this  was  the  case  as  regards  this  distribution.  These  checks 
support  the  conclusion  that  the  claimants  exhibited  a  high 
degree  of  honesty  in  filling  out  their  claim  forms. 

A  major  source  for  this  conclusion  is  the  study 
conducted  by  Far  West  Research  for  the  Special  Master  and 
delivered  to  him  on  December  30,  1974.  (See  Exhibit  10). 
The  purpose  of  the  study  was  to  determine  how  claimants 
for  the  prescription  refund  program  arrived  at  the  amount 
of  their  claims.  The  initial  sample  for  this  study  was 
comprised  of  500  randomly  selected  Oaim  Forms  A,  for 
which  no  written  proof  had  been  requested.  Interviewing  of 
claimants  in  this  sample  was  conducted  from  the  office  of 
Far  West  Research. 

Of  the  253  claimants  who  used  some  type  of  record  to 
determine  the  amount  of  their  claims  73%  said  "Yes",  they 
would  allow  an  investigator  to  see  the  documents,  and  18% 
said  they  would  not.  The  primary  reason  for  the  refusal  was 
that  documents  were  not  specified  in  the  original  form. 
Nine  percent  of  the  claimants  said  neither  yes  nor  ne  to 
this  question.  They  felt  that  permission  would  be  necessary 


It  was  later  determined  that  a  comparatively  small  number  of 
these  were  claims  from  those  whose  stated  age  would  have  been  too 
low  dunng  the  thirteen  year  period  to  support  the  assumption  that 
they  had  themselves  been  the  purchasers  of  the  drugs.  Accordingly, 
their  claim  lorms.  numbering  22,000,  were  returned.  Accompanying 
each  of  ihese  return  forms  was  a  letter  explaining  the  reason  for  the 
rejection  and  affording  the  opportunity  for  a  reply  from  any 
claimant  seeking  to  establish  that  despite  his  extreme  youth  during 
the  time  period  he  had  in  fact  purchased  the  drugs.  Several 
claimants  so  replied,  and  in  appropriate  instances  their  claims  were 
accepted.  (See  Exhibit  18). 
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from    the    phannacy,    doctor,   or   hospital,   or    that    the 
documents  were  no  longer  available  for  examination. 

All  respondent-claimants  were  asked  if  they  would 
authorize  their  doctor(s)  to  allow  an  investigator  to 
examine  medical  files  of  those  persons  represented  in  their 
claims.  Seventy-five  percent  said  they  would,  19%  said  they 
would  not  grant  permission,  and  the  balance,  6%,  said  the 
files  were  probably  not  available  to  anyone  or  did  not  exist 
anymore.  Since  many  of  those  who  did  not  grant 
permission  might  well  have  been  motivated  by  factors  other 
than  fear  that  their  claims  were  inaccurate,  e.g.,  some  could 
have  been  reluctant  to  burden  their  doctors  with  any  sort 
of  investigation,  these  figures  seem  to  represent  a  very  high 
degree  of  consumer  faith  in  the  accuracy  and  honesty  of 
their  claims  and  a  consequent  willingness  to  permit  those 
claims  to  be  subjected  to  independent  verification. 

An  additional  check  was  conducted  to  help  determine 
the  degree  of  honesty  of  those  filling  out  the  claim  forms. 
Such  a  check  had  been  anticipated  by  the  requirement  that 
each  claimant  using  Form  A  be  required  to  state  his  driver's 
license  number,  if  any.  One  possible  form  of  fraud  would 
have  been  for  a  single  individual  to  have  obtained  and  filled 
out  numerous  claim  forms.  This  type  of  fraud  was  rendered 
much  less  likely  by  the  computer  capacity  to  check  duplicate 
Ucense  numbers.  Awareness  of  this  possible  check  would 
discourage  a  claimant  from  repeating  the  same  license 
number  on  several  claim  forms.  It  would  have  been 
possible,  however,  for  dishonest  claimant  to  have  used  a 
different  license  number  on  each  of  his  fraudulent  claim 
forms.  It  was  necessary  to  determine  whether  this  practice 
was  taking  place.  Accordingly,  a  probability  sample  of  the 
claimants  in  California  and  Washington  was  selected  and  a 
list  of  driver's  licenses  prepared.  (For  those  without  license 
numbers,  addresses  and  telephone  numbers  were  recorded.) 
The  total  sample  size  for  the  two  states  was  600.  Only  the 
license  numbers  were  submitted  to  the  California  and 
Washington  bureaus  of  motor  vehicles,  and  the  corre- 
sponding names  and  addresses  were  returned  by  those 
agencies  to  the  respective  offices  of  the  Attorneys  General. 
The  addresses  and  telephone  numbers  for  those  without 
licenses  were  checked  out  by  state  investigators.  In  every 
cas?,  the  holder  of  the  license  (or  the  resident  or  telephone 
owner)  was  found  to  be  the  same  as  the  signer  of  the  Form 
A  claim. 

Oaim  Form  "B".  As  soon  as  the  final  deadline  for  Claim 
Form  A  had  passed  intensive  work  began  on  designing  and 
testing  of  Claim  Form  B.  This  form  would  be  sent  to  all 
claimants  whose  claimed  purchases  were  in  excess  of  $1 50. 
Of  thei»80,851  claimants  whose  first  claim  form  had  been 
processed,  186,522  were  mailed  Claim  Form  B.  The  basic 
function  of  Claim  Form  B  was  to  elicit  reliable  proof  for 
the  purchases  claimed.  The  form  by  necessity  was  more 
detailed  than  was  Claim  Form  A,  but  the  goal  of  clarity  was 
maintained  with  the  second  form  as  well. 

Much  discussion  took  place  over  what  would  constitute 


the  "best"  form  of  proof.  Letters  from  physicians  or 
pharmacists  relating  the  actual  drugs  prescribed  would 
constitute  excellent  proof,  but  such  letters  might  be 
difficult  for  the  claimants  to  obtain.  Some  claimants  would 
not  wish  to  put  their  doctor  or  pharmacist  to  the  trouble  of 
preparing  such  a  report.  Others  might  be  discouraged  by  the 
possible  expense  involved.  And  in  still  other  cases  the 
records  might  no  longer  be  available  -  it  had  been  as  long 
as  twenty  years  since  some  of  the  prescriptions  had  been 
made.  Doctors  and  pharmacists  had  died  or  moved;  records 
had  been  destroyed.  Other  forms  of  proof -such  as  check 
stubs  or  income  tax  deduction  records  -  might  be  more 
readily  available  but  of  less  precise  help  in  justifying  a 
particular  claim.  It  was  felt  that  a  general  description  of  the 
illness  for  which  the  claimed  purchase  was  prescribed  would 
be  helpful  in  evaluating  the  claim. 

Once  again,  market  research  was  of  very  great  assistance. 
Oaim  Form  B  was  subjected  to  market  testing  by  Far  West 
Research,  Inc.,  of  San  Francisco.  After  pretesting  (see 
Exhibit  11),  design  modification,  and  a  second  test  (see 
Exhibit  12),  a  workable  form  was  developed  (reproduced 
on  pages  I64&  165).  It  gave  each  claimant  the  right  to 
choose  between  three  alternatives.  The  first  was  to  send 
actual  documentation,  examples  of  which  were  described. 
The  second  alternative  applied  to  those  claimants  who  did 
not  still  possess  such  documentation.  It  permitted  them  to 
send  a  letter  describing  the  nature  and  duration  of  illnesses 
for  which  the  drugs  had  been  prescribed.  Alternatives  I  and 
II  were  required  to  be  signed  and  notarized  by  the  claimant 
before  being  returned.  Alternative  III  was  for  those 
claimants  who  chose  neither  to  send  documentation  or  a 
letter  describing  the  drug  usage.  This  alternative  simply  gave 
permission  to  the  Court  to  determine  the  fair  amount  of 
refund.  There  was  no  notarization  requirement  for 
alternative  111. 

The  auditing  requirements  for  Claim  Form  B  were  much 
more  sophisticated  than  for  Claim  Form  A.  The  task  of 
establishing  those  requirements  and  setting  out  new 
processing  procedures  was  aided  immeasurably  by  the 
assistance  of  Benjamin  King,  Ph.D.,  the  Grant  I. 
Butterbaugh  Professor  of  Quantitative  Methods  in  the 
School  of  Business  Administration  at  the  University  of 
Washington  at  Sealtle.  Dr.  King  was  retained  by  the  Court 
to  assist  in  the  planning,  execution,  and  evaluation  of 
reliable  processing  techniques.  His  professional  discipline, 
insight,  and  resourcefulness  were  of  great  assistance.  He  was 
regarded  by  the  Special  Master  and  the  class  representatives 
as  an  invaluable  resource. 

On  January  30,  1975,  186,522  Claim  Forms  B  were 
mailed  using  first  class  postage,  (Spanish  language  versions 
of  Claun  Form  B  (see  Exhibit  14)  were  sent  to  each 
claimant  who  had  used  the  Spanish  language  version  of 
Claim  Form  A.)  The  deadline  for  their  return  was  March 
10,  1975.  The  final  number  of  these  forms  which  were 
completed  and  returned  was  122,528.  Of  these,  the 
breakdown  by  state  is  as  follows: 
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California 

93,511 

Washington 

9,685 

Kansas 

8,144 

Oregon 

7,403 

Utah 

3,589 

Hawaii 

196 

The  processing  and  auditing  of  Forms  B  were  executed 
as  follows: 

1.  All  incoming  forms  were  checked  initially  for 
enclosures,  signatures,  and  notarization  (in  the  case  of 
election  of  Alternatives  1  and  11). 

2.  All  returned  Forms  B  with  accompanying  documents 
or  correspondence  were  read  in  full  by  a  screening  team  of 
highly  skilled  clerical  personnel,  trained  to  look  for 
completeness  of  proof,  mention  of  inappropriate  illnesses, 
drugs  not  covered  by  the  suit,  etc.,  as  well  as  aberrant 
responses.  The  team  was  instructed  to  pass  all  questionable 
cases  on  to  a  higher  order  review  group  (the  Committee  of 
Counsel,  whose  membership  included  counsel  from  each  of 
the  six  states). 

3.  In  addition  to  cases  that  were  found  to  be 
questionable  or  suspicious  by  the  screening  team,  the 
Committee  of  Counsel  audited  a  special  statistical  sample  of 
the  returned  Forms  B.  It  was  decided  in  advance  of  the 
maihng  of  the  second  form  that  the  two  most  critical 
indicators  of  potential  fraud  by  claimants  were  (a)  the 
total  amount  of  claimed  purchases,  and  (b)  the  number  of 
dollars  purchased  per  person  per  year  (easily  computed 
from  information  provided  in  Form  A).  Thus,  in  the  light 
of  available  resources  in  time  and  manpower,  it  was  decided 
that  all  Forms  B  greater  than  $1,000  in  purchases,  or  with 
dollars  per  person  per  year  greater  than  $60,  or  both,  would 
be  sent  to  the  Committee  of  Counsel  for  special  review. 
This  procedure  was  designed  to  ensure  that  at  least  40%  of 
the  original  Form  B  purchase  dollars  would  be  audited.  So 
that  valid  statistical  inferences  could  be  made  about  the 
claims  that  did  not  fall  in  the  special  stratum  defined  above, 
a  probability  sample  of  remaining  claims  was  selected  for 
review  by  the  Committee  of  Counsel. 

It  was  necessary  to  select  the  claims  to  be  reviewed  by 
die  Committee  of  Counsel  in  advance  of  the  mailing  of 
Forms  B  so  that  distinctively  colored  labels  could  be  used 
which  would  facilitate  handling.  Hence  the  workload  could 
only  be  estimated  in  advance.  Also  the  degree  to  which 
claims  not  in  the  review  sample  would  be  passed  forward  to 
the  Committee  because  of  discrepancies  or  inadequacies 
could  nor  be  known  in  advance.  The  final  result  was  the 
careful  scrutiny  by  the  Committee  of  Counsel  of  a  total  of 
20,871  claim  forms  accounting  for  $27,770,870  in  original 
purchases,  or  43.9%  of  the  original  purchase  dollars  of  the 
forms  that  were  returned. 

If  we  consider  only  the  claims  that  were  returned  as 
Alternatives  1  or  II,  the  audit  by  the  Committee  of  Counsel 
covered  $10,117,963  in  original  amount  of  purchases,  or 
68.5%  of  the  total  dollars  of  returned  claims  in  those 


categories.  Every  Alternative  I  and  11  was  reviewed  at  least 
once.  The  audit,  including  preliminary  review  by  the 
clerical  staff  and  intense  review  by  the  Committee  of 
Counsel,  resulted  in  a  reduction  of  total  purchases  in 
categories  I  and  II  down  to  8,905,997,  or  60.3%  of  the 
original  amount  claimed. 

The  Committee  of  Counsel  worked  very  diligently  for 
several  months  in  the  careful  examination  of  these  proof  of 
purchase  forms.  Members  of  the  Committee  worked 
together  in  the  same  room  of  the  Claims  Processing  Center, 
under  the  direction  of  the  Special  Master,  and  were 
encouraged  to  consult  with  one  another  about  difficult 
claims.  Frequently,  when  the  proof  of  purchase  documents 
seemed  inadequate  in  some  regard,  members  of  the 
Committee  of  Counsel  would  telephone  the  claimant  or, 
with  the  claimant's  permission,  his  doctor  or  phannacist,  to 
acquire  additional  information. 

Some  letters  and  documents  described  drug  purchases 
which  were  unusual  either  in  terms  of  their  quantities  or 
the  medical  problem  for  which  they  were  allegedly 
prescribed.  To  help  the  Committee  of  Counsel  determine 
the  legitimacy  of  such  claims,  it  was  necessary  to  obtain 
professional  medical  assistance,  preferably  from  a  doctor 
who  had  himself  prescribed  broad  spectrum  antibiotic  drugs 
in  one  of  the  six  states  during  the  relevant  period.  To 
perform  this  important  function  the  Court  retained  the 
services  of  Dr.  Sheldon  Cable,  who  has  been  engaged  in  the 
general  practice  of  medicine  in  San  Francisco  since  1959. 
Dr.  Cable  is  a  member  of  the  staffs  of  St.  Francis  Hospital 
and  French  Hospital  in  San  Francisco.  He  is  the 
President-Elect  of  the  San  Francisco  Academy  of  Family 
Practice  and  is  Co-chairman  of  the  Medical  Review  and 
Advisory  Board  of  the  San  Francisco  Medical  Society. 

Proof  of  purchase  forms  which  required  Dr.  Cable's 
attention  were  set  aside  for  that  purpose  and  carefully 
reviewed  by  him  on  a  regular  basis  at  the  Qaims  Processing 
Center.  His  comments  on  each  form  were  submitted  to  the 
Committee  of  Counsel  and  were  exceptionally  helpful  in  its 
fmal  determinations.  Dr.  Cable's  patient,  thorough,  and 
conscientious  work,  based  on  experience  and  scholarship, 
enabled  many  of  the  larger  and  most  difficult  claims 
decisions  to  be  made  with  the  maximum  accuracy  and 
fairness.  His  interest  in  the  project  and  the  wide  scope  of 
knowledge  he  brought  to  it  were  of  very  great  assistance. 
The  Committee  of  Counsel  and  the  Special  Master  are 
greatly  indebted  to  Dr.  Sheldon  Cable  for  the  excellent 
services  he  provided. 

Of  the  185,825  Claim  Forms  B  that  were  mailed, 
122,528  were  returned,  a  response  rate  of  65.9%.  (Those 
not  returned  were  awarded  no  refund.  It  had  been  clearly 
stated  on  each  Form  B  that  this  was  a  possible  consequence 
of  failure  to  return  the  form.)  The  fact  that  the  percentage 
of  original  purchase  dollars,  65.1 ,  covered  by  the  returns  is 
slightly  lower  than  the  response  rate  in  claims  indicates  a 
slightly  higher  incidence  of  nonresponse  among  the  higher 
dollar  claims,  but  the  discrepancy  is  not  large  enough  to  be 
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United  States  District  Court 
Antibiotic  Drug  Settlement 

Request  For 

PROOF  OF  PURCHASE 


Dear  Claimant; 

Operation  Money  Bacl<  is  handling  the  refund  payments  in  the  Antibiotic  Drug  Case  for  the  United  States  District  Court. 
We  wish  to  acknowledge  the  purchase  claim  for  your  household  in  the  amount  shown  on  the  label  above. 

To  honor  every  refund  claim  as  quickly  and  equitably  as  possible  we  need  your  cooperation.  The  Courl  requests  that 
you  carefully  read  the  three  alternative  methods  for  verifying  your  purchase  of  antibiotics.  Then  select  the  alternative 
that  is  best  for  you.  The  amount  of  your  refund  will  be  based  on  the  degree  of  proof  that  you  subinit,  therefore  we 
urge  you  to  submit  as  detailed  a  reply  as  possible.  Every  household  with  a  claim  over  $150  is  required  to  complete  and 
return  this  form  before  their  claim  can  be  paid. 

Please  read  this  entire  form  before  selecting  your  alternative,  and  place  a  check  in  the  box  beside  the  one  you  choose. 

FIRST  ALTERNATIVE:   Proof  of  purchase  documents  |      | 

Any  of  the  documents  and  sources  of  statements  named  below,  or  partial  documcntalion  and  statements,  may  be  sub- 
mitted. Documents  and/or  statements  from  sources  other  than  those  listed  below  are  also  acceptable. 

A.  Look  through  and  make  photocopies  of  your  own  records  (these  documents  cannot  be  returned)  of  drug 
purchases  and  illnesses  of  family  members  between  1954  and  1966  upon  which  your  claim  is  based.  Drugstore 
receipts,  check  stubs,  cancelled  checks,  doctor  bills,  hospital  records,  tax  returns  showing  deductions  lor 
medical,  dental,  pharmacy  or  hospital  expenses,  are  examples  of  acceptable  documents. 

B.  Contact  the  drugstores  where  you  purchased  prescriptions  and  request  a  letter  stating  the  names  of  medications 
sold  to  you.  or  the  prescription  numbers,  the  dates  sold  and  the  amount  charged  for  each  prescription 

C.  If  the  family  member  was  hospitalized  for  the  illness,  contact  the  hospital  and  request  a  Icttet  stating  ihc  name  of 
the  person  hospitalized,  the  dales  of  hospitalization,  the  name  of  the  illness,  and  the  names  and  quantities  of 
antibiotic  medication  administered. 

D.  Contact  the  doctor(s)  who  treated  the  illnesses  for  which  these  antibiotics  were  used.  Request  a  letter  stating  the 
name  of  the  family  member  treated,  the  illness,  the  period  of  the  illness,  the  medicatum  prescribed,  and  the 
number  of  prescriptions  wiiiten. 

E.  ,    Attach  these  documents  or  letters  to  iji^is  form,  and  take  them  to  a  notary  public  for  notarization.  Send  the 

documents  together  wiih  this  form  to: 

United  States  District  Court 
c/o  Operation  Money  Back 
P.p.  Box  3964 
San  Francisco.  C  A  94119 

Plcjso  put  youi  ciaini  mimbci  on  all  coirespondence,  documents  and  statements.  These  documents  cjiinot  he  returned. 
SEE  FORM  ON  REVERSE  SIDE 


445 


SECOND  ALTERNATIVE:    Letter  describing  purchases 


n 


If  yuu  hjve  made  a  reasonable  elforl  to  gather  the  requested  prnul  of  purchase  documents,  and  you  have  been  unable 
to  procure  them,  you  may  elect  this  allcrnative: 

A-       Wnie  a  letter  lo  the  L'nited  States  District  Court  supplymg  the  following  information  (Please  type,  print,  or 
write  clearly) 

( I )      Detail  the  efforts  you  have  made  to  obtain  the  documents  and/or  statements. 

{2)      List  the  names  of  the  family  members  for  whom  you  are  making  a  claim  For  each  member  claimed  describe 
the  medication  and  the  illness  lor  which  it  was  used,  ihc  time  period  of  the  illness,  and  the  amount  spent 
for  medication. 

(31      If  possible,  list  the  names  and  last  known  addresses  of  the  doctot(s)  who  prescribed  the  medication,  and  the 
name  and  address  of  the  pharmacy  or  hospital  where  the  medication  was  obtained. 

B.  Take  the  letter  and  this  foini  to  a  Notary  Public  who  will  witness  your  signature  to  this  form, 

C.  Send  the  leiler,  together  with  this  form,  to. 

United  States  District  Court 
c/o  Operation  Money  Back 
P.O.  Box  3964 
San  Francisco,  California  94119 

Please  put  your  claim  number  on  all  correspondence. 

THIRD  ALTERNATIVE:   If  no  documentation  or  letter  submitted  I 1 

If  no  documentation  is  available,  and  if  you  do  not  wish  to  submit  a  letter  describing  purchases,  you  are  requested  to 
sign  your  name  to  the  statement  below.  Notarization  is  not  necessary  and  no  penalty  is  implied. 

/  am  iiimhie  to  provide  Proof  of  Purchase  documents,  and  /  do  not  wisJi  lo  submit  a  letter 
describing  antibiotic  drug  i>urcliases.  I  authorize  the  United  States  District  Court  lo 
delemune  the  amount  I'fmy  refund. 


Signature- 


NOTARIZATION  OF  SIGNATURE 

I  certify  that  the  inlotmalion  lurnishcd  by  me  to  the  United  States  District  Court  is  true  and  correct  to  the  best  of 
my  knowledge. 


Signature 

Subscribed  and  sworn  before  me  this day  of_ 

Notary  Public 


PLEASF  RETURN  THIS  FORM  BEFORE  THE  EXPIRATION  DATE 

You  must  return  this  form  with  any  documents  you  wish  to  submit  postmarked  no  later  than  March  10,  1975. 
We  thank  you  for  your  cooperation. 

Miles  W.  Lord 

United  States  District  Judge 
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very  noteworthy.  The  analysis  indicates  that  1  1.870  of  the 
returned  Oaim  Forms  B  were  awarded  tlie  full  amount  of 
purchase,  whereas  88.1 1%  were  reduced  in  value,  either  by 
audit  review  or  by  the  respondent's  election  of  Alternative 
III.  Only  162  claims,  or  0.1%,  were  rejected  outright, 
covering  a  total  of  $223,840  in  claimed  purchases.  A  full 
82%  of  the  respondents  elected  Alternative  111,  and  in  most 
cases  these  claims  were  reduced  in  purchase  amount  to 
$150.  In  some  of  the  Alternative  III  cases  there  were 
accompanying  statements  or  proof  that  led  the  auditors  to 
accept  the  original  amount  or  to  reduce  it  to  some  value 
higher  than  $150. 

The  end  effect  of  the  auditing  procedure,  the  election  of 
Alternative  III  by  respondents,  and  failure  to  respond  was 
to  reduce  the  total  claimed  dollars  in  purchases  greater  than 
$150  from  $97,1 17,963  to  $25,096,236,  or  25.8%  of  the 
original  amount.  The  amount  of  reduction,  totaling 
$72,021,727,  can  be  analyzed  as  follows:  (1)  $33,870,438 
or  47.0%  is  due  to  non-response;  (2)  $32,195,075  or  44.7%. 
is  due  to  choice  of  Alternative  III;  and  (3)  $5,956,214  or 
8.3%  is  the  result  of  preliminary  audit  and  review  by  the 
Committee  of  Counsel. 

In  summary,  the  total  value  of  original  purchase  dollars 
for  all  claims  as  of  January  25,  1975  was  $200,163,  875. 
This  was  a  raw  figure,  before  any  request  for  Form  6 
documentation,  review,  or  audit  processes  were  applied  to 
the  files.  Had  no  further  checking  taken  place  and  an 
across-the-board  payout  been  made,  the  consumers  would 
have  received  only  10  or  11  cents  on  a  dollar  purchased. 
After  the  procedures  described  above  were  effected, 
however,  the  total  file  of  approved  purchases  was  reduced 
to  about  61%  of  the  original  amount,  making  possible  a 
greater  rate  of  payout. 

In  each  instance  in  which  claimed  purchases  made  under 
Alternative  I  or  Alternative  II  were  reduced  or  rejected,  a 
letter  was  sent  to  the  claimant  informing  him  of  the  right  to 
appeal  the  reduction  or  rejection.  (See  ExJiibits  15  and  16). 
(No  such  letter  was  sent  to  claimants  under  Alternative  III 
because  that  alternative  specifically  gave  to  the  Court  the 
right  to  determine  the  allowable  claim,  if  any.)  The 
claimant  was  therein  notified  that  if  he  wished  to  exercise 
this  right  of  appeal,  he  must  so  notify  the  Appeals  Division 
at  the  Claims  Processing  Center  within  ten  days  of  the  date 
of  his  notice.  A  total  of  59  claimants  have  pursued  this 
right  to  appeal.  Their  hearings  took  place  during  the  week 
of  April  28-May  2,  1975,  at  locations  as  near  to  the 
residence  of  claimants  as  practicable.  The  Hearing  Officers 
vere  Special  Master  Lebedoff,  Special  Master  Bartsh  and 
Court  Administrator  Zeff.  Each  appellant  claimant  received 
written  notice  of  his  hearing  date  and  the  location  of  the 
hearing,  and  was  informed  of  his  right  to  bring  any 
additional  information  and  to  be  represented  by  counsel 
(See  Exhibit  20).  In  each  hearing,  the  class  was  represented 
by  counsel  affiliated  with  the  Attorney  General  of  the  state 
in  which  the  claimed  purchases  were  allegedly  made.  Each 


appellant  claimant  was  further  informed  by  written  notice 
of  his  right  to  be  present  at  the  final  distribution  hearing  on 
May  9,  1975  at  the  Federal  Courthouse  in  Minneapolis, 
Minnesota.  Notice  of  that  hearing  has  been  sent  to  each 
class  representative  as  well. 

Plan  of  Distribution 

After  allowance  of  attorneys'  fees  from  the  total  Fund, 
tlie  fund  will  be  broken  down  into  each  state's  share  (based 
on  settlement  percentages).  From  each  share,  prorated  costs 
of  administration,  future  administration,  and  other 
approved  payments  from  Fund  C  will  be  deducted.  This 
will  leave  a  "net  share"  for  each  state.  From  litis  "net 
share,"  the  welfare  payments  will  be  deducted  and  an 
appropriate  allowance  for  attorneys'  fees  from  welfare  will 
be  added  back  in.  This  will  leave  a  "net  net  share"  for 
payment  to  the  consumers.  Each  consumer  will  be  paid  the 
same  percentage  of  the  "net  net  share"  as  his  approved 
purchases  bear  to  the  total  approved  purchases  for  that 
state. 

Example : 


Fund  A  +  C 

Less  Attorney's  fees  and  future 
administrative  costs 


Each  state  receives  its 
settlement  portion  = 

Less  state's  cost  of  administration 
and  approved  payments 


Less  welfare 

Plus  %  of  welfare  for  attorneys' 

fees 

Amount  to  pay  consumers 


Total  Fund 


Gross  Fund 


Net  Share 


Net  net  Share 


Conclusion 

! 

The  administrative  procedures  described  above  per- 
jfmitted  this  distribution  to  be  successfully  completed.  Each 
of  the  five  goals  described  at  the  outset  was  achieved.  The 
total  administrative  costs  involved  were  only  slightly  greater 
than  the  monies  earned  in  interest  by  the  settlement  fund. 
(See  Exhibit  1 7). 

The  success  of  this  project  illustrates  that  the 
distribution  of  refunds  to  very  large  numbers  of  consumers 
following  true  class  action  settlements  is  a  "manageable" 
enterprise  and  that   neither  fairness  nor  due  process  nor 
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economy  need  be  sacrificed  in  the  effort  to  reach  very 
substantial  numbers  of  consumers.  Wlien  a  court  is  willing! 
to    make    available    to    such    a    task    the    resources    andl 


encouragement  necessary  to  support  it,  the  task  can  be 
done. 


Exhibit 
1 


A  VAILABLEFKUM  THE  C.A.R.  PLEADINGS  LIBRARY 

Description 

Contract  between  court  and  data  processing 
firm  for  the  compulerizution,  processing,  and 
analysis  of  claims,  including  description  of 
work,  schedule  of  performance  and  billing,  and 
otliei  terms  and  conditions 


CAR  Order  No. 

ST-10(aX27pp) 


Market  research  finn's  pretest  report  on  pro- 
posed claim  form,  describing  attitudes  and  reac- 
tions of  consumer  panels  to  "focus  group  inter- 
view session"  technique 

Market  research  firm's  prc-tesi  report  on 
consumer  altitudes  and  reactions  to  revised 
claim  form 


ST-IO(b)(ISpp) 


ST-10(cX13pp) 


Spanish  language  version  of  claim  form  A 

Letter  instructing  persons  previously  opting  out 
of  class  not  to  respond  to  claim  form  when 
received 

Instructional  packet  distributed  to  California 
public  school  teachers,  including  background 
information,  lesson  plans,  classroom  skit,  quiz, 
and  suggested  outside  classroom  student  pro- 
jects to  increase  public  response  to  claim  form 
mailing 

Press  kit  distributed  to  members  of  broadcast 
and  print  media  describing  settlement,  publicity 
campaign,  and  importance  of  public  response  to 
refund  program  for  future  viability  of  large 
consumer  class  actions 

Public  relations  firm's  memo  on  follow  up 
contacts  with  media  to  monitor  and  urge  airing 
of  public  service  messages  about  refund 
program,  including  summaries  of  progress  and 
problems  for  each  station  contacted 

Research  firm's  report  on  sampling  survey  to 
determine  how  form  A  claimants  arrived  at 
amounts  claimed,  extent  and  nature  of 
documentation,  and  willingness  to  allow  investi- 
gators to  inspect  documentation,  including 
cross-tabulations  for  amounts  claimed,  number 
of  persons  per  claim,  age  of  claimants,  number 
of  prescriptions  per  claim,  etc. 


ST-10(d)(4  pp) 
ST-10(eXl  P) 

ST-10(f)(23pp) 


ST-IO(gX15pp) 


ST-10(iXi:pp) 


ST-10(kX27pp) 
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11  Research     llrm's  pre-lesl    report    on  claimant  ST10(1  )(12  pp) 
comprehension  ;ind  reactions  to  proposed  claim 

form  B 

12  Markeimg    tirm's   pre-test    report    on   claimant  ST-10(mK32  pp) 
comprehension  and  reactions  to  revised  claim 

form  B,  including  cross  tabulations  for  amounts 
claimed,  perceptions  of  evidentiary  require- 
ments, response  alternatives  selected,  etc. 

14  Spanish  language  version  of  claim  fotiii  B  ST-10(n)(2  pp) 

15  Letter  to  claimant  rejecting  claim  and  affording  ST-10(o)(lp) 
notice  of  right  to  appeal  rejection 

16  Letter   to   claimant    reducing  amount  claimed  ST-10(p)(l  p) 
and     affording     notice     of    right     to    appeal 

reduction 

17  Statement  of  settlement  administration  cxpen-  ST-10(rl(2  pp) 
dilutes 

18  Letter    to    claimant    rejecting   claim    for   drug  ST-lO(jKlp) 
purchases    allegedly    made    at    a    tune    when 

claimant  was  a  minor  and  otfering  claimant  an 
opportunity  to  certify  that  he  \n  fact  made 
such  purchases 

19  Court's  order  apportioning  settlement  fund  into  ST-10(h)(  14  pp) 
sub-funds  and  approving  escrow  agent  and  hind 

investments 

20  Letter    to    claimants    who    requested    appeals  ST-10(q)(l  p) 
noting  time  and  place  of  appeal  heating 

n.a.  California  Economic  Brief  ST-10(s)(68  pp) 


[f\^>^,\' 
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The  Obrary  of  Congress 

Congressional  Research  Service 
Washington,  D.C.     20540 


March  8,   1976 


To:         Honorable  Philip  A.  Hart 
Attention:  Mr.  Nash 

From:       American  Law  Division 

Subject:    Constitutional  Questions  in  re  Parens  Patriae  Title  of  S.  1284 

This  is  in  response  to  your  request  for  an  evaluation  of  several 
constitutional  questions  that  have  been  raised  about  title  IV  of  S.  1284, 
which  would  authorize  state  attorneys  general  to  bring  civil  actions  for 
damages  as  parens  patriae  of  residents  of  the  State  or  with  respect  to  the 
general  economy  of  the  State  to  recover  for  injuries  caused  by  violations 
of  the  federal  antitrust  laws. 

(1)  Whether  Warth  v.  Seldin  holds  that  Congress  cannot  bestow 
standing  upon  these  state  officials: 

In  Warth  v.  Seldin,  422  U.S.  490  (1975),  the  Court  held  that 
under  Article  III  and  under  judicial  rules  governing  prudential  limitations 
upon  federal  court  involvement  in  controversies  none  of  the  plaintiffs  seeking 
to  attack  a  town's  exclusionary  zoning  policies  had  alleged  any  harm  to 
himself  that  permitted  him  to  invoke  the  power  of  the  federal  courts.  Es- 
sentially, Warth  is  an  example  of  that  class  of  justiciability  cases  insisting 
that  a  person  attacking  the  constitutionality  of  a  statute  or  other  govern- 
mental action  must  in  order  to  show  the  requisite  interest  In  suing  demon- 
strate that  he  has  been  injured  or  that  he  will  be  certainly  Injured.  The 
Constitution  of  the  United  States  of  America  -  Analysis  and  Interpretation, 
S.  Doc.  No.  92-82  (Washington:  1972),  633-640. 
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Two  points  may  be  raised  in  response  to  any  reliance  on  Warth. 
First,  the  States  clearly  have  the  right  to  bring  suits  in  numerous  situa- 
tions as  parens  patriae  of  the  citizens  of  those  States.   See  Hawaii  v. 
Standard  Oil  Co.,  405  U.S.  251,  257-260  (1972).   The  Court  has  permitted 
a  suit  by  a  State  so  acting  for  injunctive  relief  under  the  antitrust  laws, 
Georgia  v.  Pennsylvania  R.  Co.,   324  U.S.  439(1945),  but  it  rejected  a 
suit  for  damages  under  §4  of  the  Clayton  Act  not  because  the  State  had  no 
right  to  maintain  a  suit  on  behalf  of  its  citizens  but  because  the  injury 
the  State  alleged  was  not  itself  compensable  under  the  Clayton  Act. 
Hawaii  v.  Standard  Oil  Co.,  supra,  259,  262-264.   That  is,  the  injury 
alleged,  harm  to  the  economy  generally,  was  also  injury  to  the  State's 
proprietary  interests  and  to  the  business  interests  of  its  citizens  and 
damage  awards  for  these  injuries  would  not  be  precluded  by  an  award  of 
damages  for  the  former  alleged  injury. 

Second,  the  Court  has  indicated  a  number  of  times,  and  re- 
iterated the  point  in  Warth,  that  the  actual  or  threatened  injury  required 
by  Article  III  many  exist  solely  by  virtue  of  "statutes  creating  legal  rights, 
the  invasion  of  which  creates  standing...."  Warth  v.  Seldin,  supra,  500, 
quoting  Linda  R.S.  v.  Richard  P.,  410  U.S.  614,  617  h.  3  (1972);   Sierra 
Club  V.  Morton.  405  U.S.  727,  732  (1972).   "Congress  may  grant  an  express 
right  of  action  to  persons  who  otherwise  would  be  barred  by  prudential 
standing  rules.  Of  course.  Art.  Ill's  requirement  remains:   the  plaintiff 
still  must  allege  a  distinct  and  palpable  injury  to  himself,  even  if  it  is  an 
injury  shared  by  a  large  class  of  other  possible  litigants.  ...But  so  long  as 
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this  requirement  is  satisfied,  persons  to  whom  Congress  has  granted  a  right 
of  action,  either  expressly  or  by  clear  implication,  may  have  standing  to 
seek  relief  on  the  basis  of  the  legal  rights  and  interests  of  others,  and, 
indeed,  may  invoke  the  general  public  interest  in  the  support  of  their  claims." 
Warth  V.  Seldin,  supra,  501.   An  example  of  congressional  grant  of  standing 
to  a  person  who  would  not  have  otherwise  had  it  under  Article  III  may  be  found 
in  Trafficante  v.  Metropolitan  Life  Ins.  Co.,  409  U.S.  205  (1972),  in  which  the 
Court  held  that  the  definition  in  the  housing  title  of  the  1968  Civil  Rights 
Act  of  "person  aggrieved"  as  "any  person  who  claims  to  have  been  injured  by  a 
discriminatory  housing  practice"  conferred  on  white  tenants  of  an  apartment 
complex  who  alleged  deprivation  of  the  benefits  of  integrated  housing  standing 
to  challenge  the  landlord's  exclusionary  policy. 

Of  course,  in  the  light  of  the  Court's  recognition  of  the  right 
of  a  State  to  sue  in  a  parens  patriae  capacity  on  behalf  of  its  citizens, 
one  need  not  rely  on  the  various  permutations  of  the  standing  doctrine  as 
revealed  in  Warth.   That  is,  the  proposed  statute  does  not  confer  standing; 
standing  already  exists  in  the  parens  patriae  context  and  the  provisions  of 
Title  IV  merely  remove  the  statutory  barriers  determined  to  exist  by  the 
Court  in  Hawaii.   But  inasmuch  as  Warth  has  been  raised,  it  can  be  observed 
that  even  on  its  own  terms,  if  it  were  applicable,  it  would  be  no  bar  to  the 
statute's  validity. 
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(2)   Whether  Buckley  v.  Valeo  imposes  any  barrier  to  enactment 
of  Title  IV: 

In  Buckley  v.  Valeo,  No.  75-436  (January  30,  1976),  the  Court 
held  that  Congress  could  not  vest  in  a  body  the  majority  of  the  members 
of  which  was  appointed  by  Congress  the  enforcement  of  a  great  part  of 
the  federal  election  law.   Enforcement  of  the  laws  enacted  by  Congress 
is  an  executive  function  to  be  performed  by  "officers  of  the  United 
States"  appointed  pursuant  to  Article  II,  §2,  cl.  2,  which  gives  Con- 
gress no  role  in  the  appointment  process.   Apparently,  the  objection 
to  title  IV  based  upon  Buckley  is  that  it  empowers  state  attorneys 
general  to  enforce  part  of  the  federal  antitrust  laws  through  the  bring- 
ing of  civil  damage  actions. 

Buckley  enforces  the  concept  of  separation  of  powers  within 
the  Federal  Government.   Functional  separation  is  guaranteed  through 
constitutional  provisions  that  ensure  that  in  the  main,  with  some 
contrived  overlapping,  Congress  will  legislate,  the  executive  will 
execute,  and  the  judiciary  will  adjudicate.   The  concept  is  wholly 
concerned,  as  is  Buckley,  with  the  division  of  powers  and  responsi- 
bilities among  the  three  branches  of  the  Federal  Government  and  not 
with  delegating  powers  to  state  officials  or  providing  for  the  enforce- 
ment of  federal  laws  by  private  civil  actions.   Buckley  announces  no 
new  doctrine,  cf.  Springer  v.  Philippine  Islands,  277  U.S.  189  (1928); 
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Myers  v.  United  States.  272  U.S.  52  (1926),  and  it  would  be  strange  if 
its  principles  were  held  to  preclude  Congress  from  doing  what  it  has 
in  fact  done  since  1789.   Constitution  of  the  United  States  of  America  - 
Analysis  and  Interpretation,  op.  cit. ,  888-891;  see  Ex  parte  Siebold, 
100  U.S.  371  (1880).   As  we  have  observed  above,  the  Court  has  recog- 
nized the  right  of  States  as  parens  patriae  to  bring  suit  under  the 
federal  antitrust  laws,  Georgia  v.  Pennsylvania  R.  Co. ,  supra;  Hawaii  v. 
Standard  Oil  Co. ,  supra,  and  it  has  as  well  approved  the  right  under 
authority  of  federal  law  for  private  parties  to  bring  treble  damage 
actions  for  antitrust  violations  "not  merely  to  provide  private  relief, 
but... to  serve  as  well  the  high  purpose  of  enforcing  the  antitrust  laws. 
Zenith  Radio  Corp.  v.  Hazeltine  Research,  Inc.,  395  U.S.  100,  130-131 
(1969). 

(3)  Whether  Eisen  v.  Carlisle  &  Jacquelin,  especially  the 
Court  of  Appeals  opinion,  precludes  the  enactment  of  title  IV: 

In  Eisen  v.  Carlisle  &  Jacqueline,  479  F.  2d  1005  (C.A.  2, 
1973),  the  court  held  unmanageable  and  thus  not  maintainable  a  class 
action  under  Rule  23(b) (3)  of  the  Federal  Rules  of  Civil  Procedure. 
For  our  purposes  here,  two  points  in  the  court's  decision  can  be 
isolated.   First,  the  Court  held  that  the  requirement  of  Rule  23(c)(2) 
that  notice  must  be  given  individually  to  all  identifiable  members  of 
the  class  was  not  discretionary  and  must  be  followed;  it  implied  that 
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such  notice  was  constitutionally  mandated  as  well.  _Id. ,  1015.   Such 
a  holding  would  affect  the  notice  by  publication  provision  of  pro- 
posed §4C(b)(l).   Second,  the  court  held  that  the  "fluid  recovery" 
procedure  attempted  by  the  district  court  was  not  permitted  by  Rule  23 
and  that  if  it  were  it  would  violate  due  process.   Id. ,  1018.   Such 
a  holding  would  affect  the  procedure,  essentially  the  same  fluid 
recovery  device,  authorized  in  title  IV. 

The  Supreme  Court  affirmed  Eisen  at  417  U.S.  156  (1974), 
but  in  an  opinion  significantly  more  limited  than  the  opinion  of 
the  Court  of  Appeals.   It  did  not  address  the  "fluid  recovery"  issue 
at  all.   On  the  question  of  notice,  the  Court  described  the  Advisory 
Committee's  development  of  the  notice  provision  of  Rule  23(c)(2), 
reflecting  the  Committee's  understanding  that  due  process  required 
such  notice,  citing  Mullane  v.  Central  Hanover  Bank  &  Trust  Co., 
339  U.S.  306  (1950),  and  Schroeder  v.  City  of  New  York,  371  U.S.  208 
(1962) ,  as  providing  the  "context"  within  which  the  Advisory  Committee 
viewed  the  notice  requirement.   Id^. ,  173-175.   The  Court  then  held  that 
individual  notice  was  "an  unambiguous  requirement  of  Rule  23."  Id.,  176. 
The  only  point  at  which  the  Court  adverts  to  a  constitutional  require- 
ment of  notice  occurs  when  it  rejects  plaintiff's  argument  that  ade- 
quacy of  representation  can  displace  notice  and  Justice  Powell  observes 
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that  if  this  were  true  it  would  permit  no  notice  at  all,  much  less 
personal  notice.   He  then  says,  obliquely  in  the  constitutional 
context:   "This  cannot  be  so,  for  quite  apart  from  what  due  process 
may  require,  the  command  of  Rule  23  is  clearly  to  the  contrary." 
Id.,  177. 

The  Court  then  vacated  the  judgment  of  the  Court  of  Appeals 
and  remanded  the  case  for  further  proceedings.   Id^.  ,  179.   The  Supreme 
Court  therefore  did  not  endorse,  even  obliquely,  the  lower  court's 
conclusion  as  to  "fluid  recovery"  and  it  seems  reasonably  clear  that 
its  notice  conclusion  is  founded  solely  on  the  "unambiguous  require- 
ment of  Rule  23."  I^. ,  176.   The  lower  court's  decision  having  been 
superseded  by  a  more  authoritative  Supreme  Court  opinion  and  its  judg- 
ment vacated,  the  lower  court's  constitutional  conclusions  have  no 
precedential  value.  They  do  have  what  value  is  to  be  accorded  them  on 
the  basis  of  the  persuasiveness  of  the  arguments  under  girding  them. 
Time  constraints  have  not  permitted  in  this  paper  an  evaluation  of 
those  arguments  and  conclusions  but  a  second  paper  will  follow. 

It  should  be  noted,  however,  that  even  as  a  holding  of  the 
Court  of  Appeals,  prior  to  Supreme  Court  consideration,  it  is  not 
clear  that  the  Eisen  opinion  enjoyed  the  support  of  the  full  Second 
Circuit.   On  the  Eisen  panel  were  Judges  Medina  and  Lumbard,  who  as 
Senior  Circuit  Judges,  were  no  longer  active  members  of  the  court, 
and  Judge  Hays.   Judge  Hays  specially  concurred  in  the  result,  not 
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the  opinion,  on  the  basis  that  the  district  court  should  not  have 
placed  90  percent  of  the  costs  of  notice  on  the  defendants.   479  F. 
2d,  1020.   On  the  petition  for  rehearing  en  banc,  the  eight  active 
judges  of  the  Circuit  voted  5  to  3  to  deny  rehearing  en  banc.   Judge 
Hays  voted  to  grant  the  petition  without  opinion  while  Judges  Cakes 
and  Timbers  did  so  in  a  lengthy  opinion  attacking  the  constitutional 
conclusions  of  the  panel  decision  as  well  as  its  construction  of 
Rule  23,  Id.,  1021-1026.   The  five  judges  voting  to  deny  rehearing 
joined  in  an  opinion  stating  that  they  had  so  voted  not  because 
the  case  was  unimportant  but  rather  because  it  should  receive 
Supreme  Court  consideration  without  the  delay  caused  by  en  banc  con- 
sideration.  The  opinion  noted,  with  perhaps  a  noticeable  concurrence, 
the  dissent's  discussion  of  the  "far-reaching  implications"  of 
the  panel's  opinion.   Id^.  ,  1020.   Moreover,  one  of  the  five.  Judge 
Mansfield,  separately  Issued  an  opinion  agreeing  with  Judge  Cakes' 
"forceful  plea  for  an  en  banc  hearing",  although  he  thought  the 
matter  should  be  speeded  on  to  the  Supreme  Court.   Id.,  1021. 

The  point  of  this  perhaps  too-lengthy  excursion  is  simply 
to  suggest  that  it  is  not  unlikely  that  the  panel  decision  itself 
enjoyed  less  than  majority  support  in  the  Second  Circuit  itself.   See 
id. ,  1026  (Judge  Cakes  dissenting).   Too  much  could  be  made  of  this 

possibility,  of  course,  since  it  cannot  be  known  what  the  points  of 

/ 
disagreement  were. 


Johnn/  H.  Killian 
Assi/stant  Chief 
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TO     :   Honorable  Philip  Hart 

Attention:   Mr.  Nash 

FROM    :   American  Law  Division 

SUBJECT:   Constitutional  Questions  in  re  Notice  and  Disposition  of 

Recovery  Provisions  of  Title  IV,  S.  1284,  Antitrust  Parens 
Patriae  Suits 


This  is  in  further  response  to  your  request  for  a  consideration 
of  the  constitutional  issues  raised  about  the  sufficiency  of  notice  and 
the  manner  of  distributing  recoveries  obtained  through  suits  by  state 
attorneys  general  as  parens  patriae  of  citizens  of  their  respective  States 
as  provided  in  title  IV  of  S.  1284. 

The  notice  imposed  in  proposed  §4C(b)(l)  would  be  by  publication 
in  the  manner  prescribed  by  statute  or  rule  of  court  in  the  State  in  which 
the  suit  was  instituted  or  in  the  absence  of  a  statute  or  rule  in  the  man- 
ner prescribed  by  the  district  court.   Proposed  §4C(b)(2)  then  permits 
any  person  to  exclude  his  claim  from  the  action  and  binds  any  person  not 
moving  to  exclude  to  the  final  judgment  obtained  in  the  action.   The  distri- 
bution of  the  recovery,  proposed  §4C(c)(2),  is  to  be  made  in  such  a  manner 
as  to  secure  to  each  person  or  political  subdivision  injured  the  opportunity 
to  share  a  pro  rata  portion  of  the  recovery  with  the  remainder  either  being 
escheated  or  applied  for  state  general  welfare  purposes. 
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Conscicutional  objections  have  been  raised  to  both  parts  of  the 
proposal,  based  primarily  upon  the  due  process  language  of  Eisen  v. 
Carlisle  &  Jacquelin,  479  F.  2d  1005  (C.A.  2,  1973),  aff'd  on  other  grounds, 
417  U.S.  156  (1974).   Juxtaposing  the  class  action  form  of  suit  in  issue  in 
Eisen  and  the  parens  patriae  suit  proposed  in  S.  1284  is  especially  perti- 
nent in  the  context  both  of  notice  and  of  recovery  disposition;  reliance 
upon  possible  resolution  of  the  constitutional  questions  raised  by  the  former 
would,  it  seems,  provide  reasonable  responsive  answers  to  the  questions 
raised  by  the  latter,  analagous  action. 

Under  Rule  23(b)(3),  as  adopted  in  1966,  class  actions  may  be 
maintained,  provided  the  four  qualifications  of  subdivision  (a)  are  met,  if 
the  court  "finds  that  the  questions  of  law  or  fact  common  to  the  members 
of  the  class  predominate  over  any  questions  affecting  only  individual  mem- 
bers, and  that  a  class  action  is  superior  to  other  available  methods  for 
the  fair  and  efficient  adjudication  of  the  controversy."   Subdivision  (c)(2) 
requires  that  in  class  actions  so  maintained  members  of  the  class  must  be 
given  "the  best  notice  practicable  under  the  circumstances,  including 
individual  notice  to  all  members  who  can  be  identified  through  reasonable 
effort."   Those  members  of  the  class  who  do  not  thereafter  exclude  them- 
selves from  the  action  are  bound  by  the  judgment  entered  therein.   Sub- 
division (c)(3).   7  C.   Wright  &  A.  Miller,  Federal  Practice  and  Procedure 
(St.  Paul:   1972,  1975  supp.),  §§1753-54,  1785-90. 

The  Advisory  Committee's  Notes  make  plain  that  the  members  con- 
sidered the  notice  provisions  governing  Rule  23(b)(3)  class  actions  neces- 
sary "to  fulfill  requirements  of  due  process...."   39  F.  R.  D.  98,  107. 
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The  Court  of  Appeals  in  Eisen ,  supra,  479  F.  2d,  1015,  in  holding  that 
Rule  23(c)(2)  did  in  fact  mandate  individual  notice  to  all  identifiable 
members  of  the  class,  implied  that  such  notice  was  constitutionally 
mandated  as  well.   In  affirming  on  the  basis  of  the  "unambiguous  require- 
ment of  Rule  23",  the  Supreme  Court  cited  Mullane  v.  Central  Hanover  Bank  & 
Trust  Co. ,  339  U.S.  306  (1950),  and  Schroeder  v.  City  of  New  York,  371  U.S. 
208  (1962),  as  providing  the  "context"  within  which  the  Advisory  Committee 
viewed  the  notice  requirement.   Eisen,  supra,  417  U.S.,  173-175,  176. 

If  in  fact  individual  notice  to  all  identifiable  members  of  the 
class  is  a  due  process  constitutional  requirement  before  judgments  in  such 
actions  may  be  given  res  judicata  effect  to  all  the  class  in  Rule  23(b)(3) 
actions,  then  it  would  be  difficult,  although  not  impossible,  to  defend 
constitutionally  the  publication  notice  provided  in  S.  1284,  by  which 
persons  within  the  "class"  represented  by  tha  state  attorney  general  in  the 
particular  suit  are  afforded  the  opportunity  to  come  forward  and  exclude 
themselves.   It  must  therefore  be  ascertained  whether  such  individual  notice 
is  in  fact  constitutionally  required. 

While  Justice  Powell  in  Eisen  cited  Mullane  and  Schroeder  as  pro- 
viding the  context  for  the  Rule  23(c)(2)  notice  provision,  the  Advisory 
Committee  cited  as  well  Hansberry  v.  Lee,  311  U.S.  32  (1940),  39  F.  R.  D.  98, 
107,  and  a  reconciliation  of  these  cases  will  be  important  to  any  resolution 
of  the  notice  problem. 

Mullane,  it  should  be  observed,  was  not  a  class  action  suit,  though 
it  raised  similar  problems.   Under  state  law,  a  common  trust  fund  could  be 
created  to  facilitate  the  joint  administration  of  small  trusts.   State  law 
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authorized  the  trustee  periodically  to  obtain  court  approval  of  interim 

administration  by  proceeding  against  all  of  the  beneficiaries  and  giving 

notice  to  them  by  publication.   In  the  action  before  the  Supreme  Court  in 

Mullane ,  the  bank  had  given  actual  notice  to  no  beneficiary  and  had  sought 

to  litigate  solely  against  an  attorney  appointed  by  the  court  to  represent 

the  beneficiaries  who  would  thereafter  be  precluded  from  collaterally 

attacking  the  issues  of  administration  foreclosed  by  the  litigation.   In  an 

opinion  by  Justice  Jackson,  the  Court  held  that  no  binding  effect  could  be 

given  to  such  a  judgment  unless  actual  notice  had  been  given  to  all  members 

of  the  class  whose  names  and  addresses  were  known  and  notice  by  publication 

given  to  those  whose  names  and  addresses  were  unknown. 

An  elementary  and  fundamental  requirement  of  due 
process  in  any  proceeding  which  is  to  be  accorded 
finality  is  notice  reasonably  calculated,  under 
all  the  circumstances,  to  apprise  interested 
parties  of  the  pendency  of  the  action  and  afford 
them  an  opportunity  to  present  their  objections. 
...The  notice  must  be  of  such  nature  as  reasonably 
to  convey  the  required  information,  ...and  it  must 
afford  a  reasonable  time  for  those  interested  to 
make  their  appearance.   Mullane,  supra,  339  U.S.,  314. 

But  as  the  Court  observed,  "[p]ersonal  service  has  not  in  all  circum- 
stances been  regarded  as  indispensable  to  the  process  due  to  residents,  and  it 
has  more  often  been  held  unnecessary  as  to  nonresidents."   Ibid.   One  exception 
to  the  general  rule  was  explained  in  dicta  in  Hansberry,  in  which  the  Court 
refused  to  permit  a  state  court  to  attach  res  judicata  effect  to  a  prior  judg- 
ment against  parties  not  represented  in  the  prior  action  because  the  Court 
found  that  the  action  was  not  a  class  suit  and  could  not  have  been  inasmuch 
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as  the  claimed  representatives  had  interests  adverse  to  other  members  of  the 

purported  class.   Supra ,  311  U.S.,  44,  46.   The  Court  said: 

It  is  a  principle  of  general  application  in  Anglo- 
American  jurisprudence  that  one  is  not  bound  by  a 
judgment  in  personam  in  litigation  in  which  he  is 
not  designated  as  a  party... by  service  of  process. 
...To  these  general  rules  there  is  a  recognized 
exception  that,  to  an  extent  not  precisely  defined 
by  judicial  opinion,  the  judgment  in  a  "class"  or 
"representative"  suit,  to  which  some  members  of 
the  class  are  parties,  may  bind  members  of  the 
class  or  those  represented  who  were  not  made 
parties  to  it.   ...[Tjhere  is  scope  within  the  frame- 
work of  the  Constitution  for  holding  in  appropriate 
cases  that  a  judgment  rendered  in  a  class  suit  is  res 
judicata  as  to  members  of  the  class  who  are  not  formal 
parties  to  the  suit.   ...[T]his  Court  is  justified  in 
saying  that  there  has  been  a  failure  of  due  process  only 
in  those  cases  where  it  cannot  be  said  that  the  proce- 
dure adopted,  fairly  insures  the  protection  of  the 
interests  of  absent  parties  who  are  to  be  bound  by  it. 
Id.,  40-42. 

Thus,  as  the  Hansberry  Court  said,  "where  the  interests  of  those 

not  joined  are  of  the  same  class  as  the  interests  of  those  who  are,  and 

where  it  is  considered  that  the  latter  fairly  represent  the  former  in  the 

prosecution  of  the  litigation  of  the  issues  in  which  all  have  a  common 

interest,  the  court  will  proceed  to  a  decree."   Id.,  41-42.   In  Mullane,  of 

course,  none  of  the  class  of  beneficiaries  was  before  the  court  to  represent 

the  class,  only  an  attorney  appointed  by  the  court,  and,  more  important,  "the 

interests  of  all  the  beneficiaries  were  not  identical,  for  some  were  entitled 

to  interest  income,  while  others  benefited  from  capital  growth.   Moreover, 

within  these  two  groups,  there  was  a  significant  likelihood  of  divergent 

interests."   Note,  "Managing  the  Large  Class  Action:   Eisen  v.  Carlisle  & 

Jacquelin,"  87  Harv.  L.  Rev.  426,  435  (1973).   However,  in  this  respect,  the 

Mullane  Court  did  not  require  personal  service  by  process,  the  more  usual 
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formal  requirement,  but  permitted  service  by  mail,  "under  the  circumstances." 

Supra,  339  U.S.,  319.   The  circumstances  were  that  the  more  costly  personal 

service  would  be  much  more  expensive  than  mailed  notices  and,  of  greater 

importance,  that  mailed  notices  would  reach  most  of  those  interested  who 

would  then  safeguard  the  interests  of  the  group,  the  representative  role  in 

this  regard: 

This  type  of  trust  presupposes  a  large  number  of 
small  interests.   The  individual  interest  does  not 
stand  alone  but  is  identical  with  that  of  a  class. 
The  rights  of  each  in  the  integrity  of  the  fund 
and  the  fidelity  of  the  trustee  are  shared  by  many 
other  beneficiaries.   Therefore  notice  reasonably 
certain  to  reach  most  of  those  interested  in  ob- 
jecting is  likely  to  safeguard  the  interests  of  all 
since  any  objection  sustained  would  inure  to  the 
benefit  of  all.   We  think  that  under  such  circum- 
stances reasonable  risks  that  notice  might  not 
actually  reach  every  beneficiary  are  justifiable. 
Ibid. 

The  Court  of  Appeals  in  Eisen,  supra,  479  F.  2d,  1017  n.  21,  thought 
that  Schroeder  v.  City  of  New  York,  supra,  212-13,  had  "refined  the  Mullane 
rule"  to  establish  a  general  rule  requiring  individual  notice  whenever  the 
names  and  addresses  of  individuals  are  known.   "But  Schroeder  involved  the 
condemnation  of  a  single  individual's  interest  in  real  property.   It  is  un- 
wise to  read  Schroeder ,  which  dealt  with  a  narrow  situation  in  which  a  notice 
requirement  is  particularly  compelling,  as  establishing  a  general  rule  so  at 
variance  with  the  Mullane  balancing  approach."   Note,  op.  cit.,  87  Harv.  L. 
Rev.,  434  n.  61.   This  approach  is  thus  explained.   "[T]he  entire  thrust  of 
the  case  was  that  the  amount  of  notice  that  would  be  required  must  be  de- 
termined by  balancing  the  interests  of  the  state  in  bringing  any  issues  to  a 
final  settlement  and  the  interests  of  those  involved  in  the  action  in 
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receiving  notice."   Id.,  434.   Balancing  is  explicitly  the  approach  of  the 

Mullane  Court,  supra,  339  U.S.,  313-14  and  it  remains  the  approach  of  the 

Court  today: 

[0]uT  prior  decisions  indicate  that  identification 
of  the  specific  dictates  of  due  process  generally 
requires  consideration  of  three  distinct  factors: 
first,  the  private  interest  that  will  be  affected 
by  the  official  action;  second,  the  risk  of  an 
erroneous  deprivation  of  such  interest  through  the 
procedures  used,  and  the  probable  value,  if  any,  of 
additional  or  substitute  procedural  safeguards;  and 
finally,  the  government's  interest,  including  the 
fiscal  and  administrative  burdens  that  the  addi- 
tional or  substitute  procedural  requirement  would 
entail.   Mathews  v.  Eldridge,  No.  74-204  (February  24, 
1976)  (slip  opinion  at  pp.  12-13). 

Similar  weighings  of  interests  have  been  made  in  suits  between 

private  parties.   E.g.,  North  Georgia  Finishing  v.  Di-Chem,  419  U.S.  601 

(1975);  Mitchell  v.  W.  T.  Grant  Co. ,  416  U.S.  600  (1974).   "Due  process, 

unlike  some  legal  rules,  is  not  a  technical  conception  with  a  fixed  content 

unrelated  to  time,  place  and  circumstances."   Cafeteria  &  Restaurant  Workers 

Local  473  v.  McElroy,  367  U.S.  886,  895  (1961).   But  some  form  of  hearing  is 

required  before  an  individual  is  finally  deprived  of  a  property  interest, 

Wolff  V.  McDonnell,  418  U.S.  539,  557-58  (1974),  and  the  continuing  receipt 

of  such  statutorily  created  benefits  as  welfare  assistance,  an  "entitlement," 

is  an  interest  protected  by  the  due  process  clause.   Goldberg  v.  Ke 1 1 y ,  397 

U.S.   254  (1970).   Fundamental  in  this  scheme  mandated  by  due  process  is 

notice  reasonably  calculated  to  inform  an  individual  that  he  must  assert  his 

rights  or  lose  them.   Cf.  Robinson  v.  Hanrahan,  409  U.S.  38  (1972).   But  even 

in  situations  in  which  a  settled  property  right  is  disrupted  by  official 

action,  due  process  may  permit  peremptory  action  without  advance  notice  and 
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an  opportunity  to  defend.   Calero-Toledo  v.  Pearson  Yacht  Leasing  Co.,  416 
U.S.  663  (1974).   Cf.  Mitchell  v.  W.  T.  Grant  Co. ,  supra. ;  Arnett  v.  Kennedy, 
416  U.S.  134  (1974). 

That  it  is  permissible  to  bind  all  the  members  of  a  class  by  a 
judgment  obtained  in  a  suit  brought  or  defended  by  representatives  of  the 
class  is  established  by  Hansberry  and  is  implicitly  recognized  and  approved 
in  Mullane;  but  this  conclusion  does  not  yet  enable  one  to  say  whether  due 
process  requires  notice  to  all  class  members  sufficient  to  alert  them  to 
the  decision  whether  to  stay  in  or  exclude  themselves  from  the  suit.   The 
balancing  that  Mullane  instructs  us  to  follow  and  which  the  more  recent 
cases  elaborate  and  extend  must  be  utilized  to  obtain  the  answer  to  this  ques- 
tion and  necessarily  the  answer  will  vary  from  case  to  case  and  from  circum- 
stance  to  circumstance. 

Such  a  balancing  test  must  therefore  be  applied  on  the  individual 
facts  in  private  litigation  and  it  is  instructive  to  note  one  suggested  for 
the  Eisen  case.   Note,  op.  cit.  ,  87  Harv.  L.  Rev.,  434-441.   Eisen  was,  of 
course,  an  antitrust,  treble-damage  action  on  behalf  of  plaintiff  and  his 
class  of  odd-lot  (shares  of  stocks  traded  in  lots  of  less  than  a  hundred) 
traders.   Eisen' s  individual  stake  in  the  damage  award  was  only  S70  and  it  is 
unlikely  that  any  member  of  the  class  had  a  much  more  significant  stake. 
"Economic  reality  dictates  that  petitioner's  suit  proceed  as  a  class  action 
or  not  at  all."  Eisen,  supra,  417  U.S.,  161. 

The  Harvard  Note  argues,  o£.  cj^.  ,  87  Harv.  L.  Rev.,  435,  that  the 
governmental  interest  at  issue  in  Eisen  was  its  affirmative  interest  in  seeing 
grievances  involving  large  numbers  of  individually  small  claims  be  resolved. 
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Not  only,  therefore,  would  persons  who  had  suffered  losses  too  small  to  incur 
the  costs  of  suing  for  compensation  be  made  whole,  but  private  damage  claims 
deter  antitrust  violations  and  save  governmental  manpower,  time,  and  money 
that  would  otherwise  be  expended  in  public  prosecutions  of  the  violations. 
This  governmental  interest  would  thus  weigh  in  on  the  side  of  promoting  the 
utilization  of  such  suits,  a  promotion  that  would  come  to  nothing  if  the 
representatives  of  the  class  had  to  bear  the  substantial  expense  of  notice  in 
order  to  proceed  with  the  suit . 

On  the  other  side,  notice  would  serve  several  private  interests  of 
class  members.   Id.,  436-38.   First,  those  members  who  wished  to  do  so  could 
exclude  themselves  and  not  be  bound  by  the  judgment  in  the  action,  thereby 
preserving  their  right  to  bring  their  own  suits.   The  likelihood  in  Eisen 
of  class  members  bringing  their  own  suits  was  improbable  because  of  the  almost 
negligible  recovery  to  be  expected  and  thus  this  interest  could  be  described 
as  minimal.   Supporting  this  conclusion  are  the  statistics  showing  the  very 
small  percentage  of  those  who  receive  notice  in  class  actions  who  do  choose 
to  exclude  themselves.   Id.,  437  n.  82.   Second,  notice  affords  other  class 
members  the  opportunity  to  intervene  in  the  conduct  of  the  class  action. 
Were  the  attorney  of  the  class  representative  not  to  afford  adequate  repre- 
sentation or  there  to  be  divergent  class  interests,  this  opportunity  could 
enable  other  class  members  to  save  themselves  from  being  bound  by  a  judgment 
that  had  not  been  prosecuted  in  the  best  manner.   But  Rule  23  would  seem  to 
impose  on  the  trial  court  the  obligation  to  consider  both  factors,  as  had 
been  done  by  the  trial  court  in  Eisen,  and  Hansberry  v.  Lee,  supra ,  in  addi- 
tion seems  to  suggest  that  res  judicata  would  not  be  applied  against  class 
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members  when  representation  was  inadequate  or  the  interests  of  one  part  of 

the  class  was  favored  over  another.   The  third  interest  served  by  notice  would 

be  to  alert  class  members  to  file  for  their  share  of  the  recovery  in  the  event 

of  a  favorable  judgment.   Alternative  procedures  had  been  instituted  by  the 

trial  court  in  Eisen. 

The  class  action  defendant  has  an  interest  in  seeing  that  notice 

is  afforded  all  interested  class  members  as  well.   Id.,  438-39.   Only  if 

due  process  is  afforded  absent  class  members  is  the  defendant  assured  of  the 

protection  of  res  judicata  accorded  the  judgment.   But,  again,  individual 

suits  when  the  expected  recovery  is  small  is  unlikely  and  in  another  class 

action  if  the  first  trial  court  has  engaged  in  a  reasonable  balancing  it  is 

not  likely  that  the  first  decision  would  be  overturned  and  if  it  were  the 

additional  notice  required  over  the  first  would  probably  bring  the  second 

suit  to  a  halt . 

To  the  extent  that  considerations  of  res  judicata, 
judicial  efficiency,  and  viability  of  the  large 
class  suit  conflict,  resolution  lies  not  in 
subordinating  one  interest  in  the  other  two,  but 
in  balancing.   The  minimal  increase  in  res  judicata 
protection  which  might  result  from  the  strict  notice 
required  by  Eisen  III,  the  savings  in  judicial  re- 
sources, and  the  insubstantial  interest  that  absent 
class  members  have  in  receiving  such  notice,  are 
unlikely  to  outweigh  the  benefits  to  be  derived  from 
permitting  large  suits  to  proceed.   It  would  be  ironic 
were  the  rigors  of  due  process,  designed  to  protect 
the  interests  of  a  class,  to  deny  effective  relief  to 
that  class.   Mullane  suggests  that  due  process  cannot 
be  evaluated  so  mechanically;  that,  to  the  contrary, 
only  by  weighing  the  various  interests  at  stake  can  a 
court  in  a  given  case  develop  procedures  that  will 
safeguard  the  interests  of  all  parties.   Id.,  439-40. 

The  Supreme  Court,  ruling  on  the  mandate  of  Rule  23  rather  than  on 

due  process  requirements,  had  no  occasion  to  deal  with  balancing  in  this  respect, 
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At  one  point,  the  Court  did  touch  upon  what  due  process  required  as  distinguished 
from  Rule  23.   Rejecting  Eisen's  argument  "that  adequate  representation,  rather 
than  notice,  is  the  touchstone  of  due  process  in  a  class  action  and  therefore 
satisfies  Rule  23",  the  Court  first  noted  that  the  Rule  spoke  to  notice  and  to 
adequacy  of  representation.   "Moreover,  petitioner's  argument  proves  too  much, 
for  it  quickly  leads  to  the  conclusion  that  no  notice  at  all,  published  or 
otherwise,  would  be  required  in  the  present  case.   This  cannot  be  so,  for  quite 
apart  from  what  due  process  may  require,  the  command  of  Rule  23  is  clearly  to 
the  contrary."   Eisen,  supra,  417  U.S.,  176-77. 

A  balancing  approach,  then,  would  seem  to  lead  one  to  conclude  that 
personal  service  or  service  by  mail  is  not  always  a  prerequisite  to  giving 
res  judicata  effect  to  a  judgment  in  a  class  action.   Where  giving  of  notice  to 
a  large  number  of  class  members  would  be  so  prohibitively  expensive  as  to  pre- 
clude the  maintaining  of  the  action  at  all,  one  may  justifiably  inquire  whether 
the  interests  which  the  giving  of  notice  is  designed  to  protect  are  so  weighty 
as  to  override  the  interests  of  government  and  individuals  in  having  such  an 
action  maintained.   Speaking  of  the  governmental  interest  in  Mullane  of  having 
the  trust  accounts  settled,  the  Court  observed  that  "[a]  construction  of  the 
Due  Process  Clause  which  would  place  impossible  or  impractical  obstacles  in  the 
way  could  not  be  justified."   Supra,  339  U.S.,  313-14. 

Similarly,  a  weighing  or  balancing  of  the  interests  involved  in  the 
successful  prosecution  of  the  parens  patriae  action  authorized  by  title  IV  of 
S.  1284  would  suggest  that  a  notice  by  publication  would  in  many  if  not  all 
cases  comply  with  due  process  mandates. 
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Governmental  interests  in  the  maintenance  of  such  suits  can  be  said  to 
go  beyond  those  implicated  in  private  class  action  suits.   Here  too  there  is 
the  interest  in  providing  a  mechanism  by  which  thousands  or  millions  of  grievances 
that  involve  claims  too  small  to  make  viable  any  individual  suits  be  be  resolved. 
Here  too  there  is  the  federal  interest  in  allowing  enforcement  of  the  antitrust 
laws  to  be  accomplished  through  a  device  that  does  not  require  the  expenditure 
of  the  limited  amount  of  federal  manpower  and  funds  that  would  be  necessary 
were  a  federal  criminal  prosecution  to  be  brought.*   Here  too  the  bringing  of 
such  actions  operates  to  deter  violations  of  the  antitrust  laws,  violations 
that  might  because  of  the  small  effect  upon  each  of  several  thousand  or  several 
million  individuals  go  unremedied.   But  there  is  additionally  the  state  in- 
terest in  recovering  for  the  injury  to  its  economy,  in  protecting  the  property 
and  security  of  its  citizens,  and  in  seeking  to  regulate  more  rationally  the 
economic  struggle  within  its  jurisdiction. 

Whatever  weight  these  various  interests  may  be  given  in  any  decision 
on  the  desirability  of  permitting  or  encouraging  the  maintenance  of  parens 


*That  this  consideration  of  cost  to  or  saving  to  government  is  a  factor  to  be 
weighed  in  any  due  process  calculation  was  made  clear  most  recently  in 
Mathews  v.  Eldridge ,  supra,  (slip  opinion  at  pp.  25-6).   Denying  a  claim  that 
due  process  required  a  preterminat ion  hearing  in  social  security  disability 
cases,  the  Court  weighed  in  "the  public  interest." 

"This  includes  the  administrative  burden  and  other  societal  costs  that 
would  be  associated  with  requiring  a  pretermination  hearing.   The  most  visible 
burden  would  be  the  incremental  cost  resulting  from  the  increased  number  of 
hearings  and  the  expense  of  providing  benefits  to  ineligible  recipients  pending 
decision . . . . " 

"Financial  cost  alone  is  not  a  controlling  weight  in  determining  whether 
due  process  requires  a  particular  procedural  safeguard  prior  to  some  administra- 
tive decision.   But  the  Government's  interest,  is  a  factor  that  must  be  weighed. 
At  some  point  the  benefit  of  an  additional  safeguard  to  the  individual  affected 
by  the  administrative  action  and  to  society  in  terms  of  increased  assurance 
that  the  action  is  just,  may  be  outweighed  by  the  cost." 
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patriae  actions,  they  of  course  are  only  interests  to  be  weighed  in  a  balance 
and  are  not  determinative  per  se .  The  interests  served  by  notice  are  identi- 
cal to  those  interests  identified  to  exist  in  the  individual  class  action 
suits.  Notice  affords  individuals  with  a  claim  of  their  own  the  right  to  ex- 
clude themselves  from  the  action  and  thus  not  to  be  precluded  by  res  judicata 
from  bringing  their  own  actions  and  it  affords  these  individuals  the  oppor- 
tunity to  intervene  in  the  conduct  of  the  action  to  ensure  that  the  action  is 
adequately  maintained  and  that  their  interests  are  protected.  What  weight  do 
these  interests  have? 

Congress  in  deciding  whether  to  enact  title  IV  could  give  express 
consideration  to  several  factors  in  evaluating  these  interests.   First,  if 
an  individual  does  not  exclude  himself  from  the  action  and  is  thereafter 
precluded  from  bringing  his  own  action,  what  property  interest  has  he  been 
deprived  of?   That  interest  must  be  the  recovery,  or  more  correctly  the 
potential  recovery,  that  the  individual  would  obtain  if  he  brought  his  own 
suit,  proved  a  violation,  and  proved  his  damages.   That  the  property  in- 
terest is  so  contingent  does  not  make  it  undeserving  of  due  process  protec- 
tion, but  the  nature  of  the  interest,  including  the  possessor's  assurance  of 
unconditional  right  to  it,  cf.  Mitchell  v.  W.  T.  Grant  Co.  ,  supra,  416  U.S., 
603-604;  and  see  id.,  624-25  (Justice  Powell  concurring),  does  have  a  sub- 
stantial bearing  upon  the  degree  and  nature  of  the  protection  accorded. 

Second,  Congress  could  determine  that  small  likelihood  existed 
of  either  individual  suits  or  class  action  suits  by  a  group  were  they  not 
precluded  by  res  judicata  in  a  judgment  in  the  parens  patriae  action.   It 
might  rely  on  the  statistics  gathered  by  certain  parties  showing  that  only 
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a  small  number  of  persons  choose  to  exclude  themselves.   Harvard  Note ,  op.  cit . 
87  Harv.  L.  Rev.,  437  n.  82.   It  might  also  rely  on  the  conclusion  that  the 
ordinary  claimant  of  a  small  potential  recovery  is  highly  unlikely  ever  to 
sue  on  his  own. 

Third,  Congress  may  conclude,  as  the  Hansberry  Court  expressly  and 
the  Mullane  Court  implicitly  recognized,  that  adequacy  of  representation  on 
the  part  of  the  state  attorneys  general  will  operate  to  protect  the  interests 
of  all  those  class  members  who  could,  although  it  is  not  likely  that  they 
would,  either  exclude  themselves  or  intervene  in  the  action  to  press  their  own 
interests.   The  trial  court  under  Rule  23  must  determine  that  class  interests 
are  common  and  that  the  interests  will  be  adequately  represented;  it  seems 
reasonable  for  Congress  to  conclude  that  in  the  circumstances  under  which 
parens  patriae  actions  are  to  be  brought  there  is  an  identity  of  class  in- 
terests and  that  the  attorney  general  will  provide  adequate  representation. 

Fourth,  while  none  of  these  factors  nor  any  combination  might  con- 
stitutionally justify  dispensing  entirely  with  notice.  Congress  might  well 
conclude  that  notice  by  publication  is  likely  to  reach  all  those  persons  who 
would  respond  to  notice.   Such  persons  are  presumably  those  who  have  suf- 
fered substantial  damages  that  distinguish  them  from  those  who  because  of 
the  smallness  of  claims  lack  the  incentive  to  proceed  on  their  own.   These 
persons,  individuals  and  corporations,  are  likely  to  be  fairly  well  off 
economically  and  involved  in  the  economic  life  in  the  State,  therefore  being 
more  well  informed  than  people  generally  and  more  apt  to  obtain  notice  by 
publication . 

The  other  interest  served  by  notice  is  that  of  being  enabled  to 
claim  to  share  in  the  recovery.   Here  too  additional  notice  following  the 
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suit,  the  publicity  attendant  upon  the  prosecution  of  the  suit,  and  the 
application  of  the  recovery  in  the  public  interest  generally  are  factors 
Congress  could  weight  as  protecting  this  aspect  of  the  interest. 

Defendant's  interest  in  being  afforded  the  protection  of  res 
judicata  is  also  implicated  in  the  question.   If  it  should  be  determined 
following  a  successful  parens  patriae  action  that  due  process  had  been 
denied  unnotified  members  of  the  class,  then  the  defendant  might  be  re- 
quired to  expend  much  time  and  money  in  relitigating  the  same  issues  and 
be  subjected  to  recovery  twice  for  the  same  damages.   Congress  here  could 
weigh  in,  again,  the  likelihood  that  those  claimants  with  only  small  re- 
coveries all  prospect  would  ever  bring  a  separate  suit;  too,  since  un- 
claimed amounts  of  the  recovery  have  gone  into  the  state  treasury  a  court 
if  it  were  ever  faced  with  the  possibility  of  double  recovery  would  not 
seem  unpossessed  of  the  power  to  rectify  the  situation. 

No  clear  answer  can  be  offered.   Questions  of  due  process  are 
usually  questions  of  degree.   It  can  be  stated,  however,  that  it  does  not 
appear  to  be  the  case  that  due  process  in  this  situation  requires  either 
personal  or  mail  notice  to  class  members  as  a  definite  and  foregone  con- 
clusion.  Rather,  it  appears  that  the  application  of  the  balancing  test 
required  to  resolve  due  process  issues  could  permit  Congress  to  resolve 
expressly  that  notice  by  publication  would  under  all  the  circumstances 
best  protect  all  interests  involved,  a  resolution  that  is  of  course  en- 
titled to  judicial  deference. 
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A  second  constitutional  argument  is  predicated  upon  the  Court  of 
Appeals  opinion  in  Eisen  that  was  addressed  to  the  issue  of  so-called  "fluid 
recovery."   Supra,  479  F.  2d,  1012,  1013-14,  1017-18.   The  trial  court  had 
held  that  individual  assessment  of  damages  would  be  so  costly  as  to  consume 
the  recovery  and  thus  opted  to  permit  damages  to  be  calculated  from  the 
defendants'  records.   Out  of  the  amount  determined  to  be  owing,  the  claims 
of  the  persons  submitting  them  would  be  paid  and  the  remainder  would  be 
used  to  reduce  the  cost  of  future  odd  lot  transactions.   The  Court  of  Appeals 
determined  that  such  a  procedure  was  not  authorized  by  Rule  23  and  would  if 
adopted  violate  the  Rules  Enabling  Act.   But  it  also  went  on  to  say  that  even 
if  "any  such  fantastic  procedure"  were  authorized,  "the  courts  would  have  to 
reject  it  as  an  unconstitutional  violation  of  the  requirement  of  due  process 
of  law."   Id. ,  1018. 

Under  title  IV,  the  respective  attorneys  general  suing  would  be 
authorized  to  recover  the  aggregate  damages  sustained  by  the  persons  or  poli- 
tical subdivisions  on  whose  behalf  the  State  sued  without  separately  proving 
the  individual  claims  of  each  such  person  or  political  subdivision.   Dispo- 
sition of  the  recovery  would  be  made  first  through  distribution  to  persons 
or  political  subdivision  for  their  damages  and  then  the  funds  remaining  would 
be  escheated  or  used  for  general  welfare  purposes. 

The  Eisen  court  did  not  analyze  the  "fluid  recovery"  device  in  con- 
stitutional terms  and  the  opinion  is  thus  silent  with  respect  to  the  consti- 
tutional flaws  the  court  discerned  in  the  device.   The  Harvard  Note,  op.  cit., 
453-54,  identified  two  possible  objections: 

One  possible  argument  may  be  that  if  damages  are 
estimated  in  gross,  rather  than  proved  individually. 
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defendants  may  be  unfairly  assessed  for  greater 
damages  than  were  actually  suffered  as  a  result 
of  the  illegal  behavior.   This  argument,  however, 
attacks  the  validity  of  the  proof  of  damages, 
that  is,  the  quality  of  the  evidence,  not  the 
fluid  recovery  per  se .   The  evidence  necessary 
to  prove  damages  on  a  fluid  recovery  theory 
should  be  as  great  as  when  individual  claimants 
attempt  to  prove  antitrust  damages. 

What  the  circuit  court  may  be  implying  is 
that  a  defendant  has  the  due  process  right  to  pay 
damages  only  to  identified  injured  entities;  that 
there  is  something  fundamentally  unfair  in  the  no- 
tion that  damages  may  be  claimed  in  the  abstract  on 
behalf  of  someone  who  never  appears  before  the  court 
and  then  distributed  to  third  parties  who  suffered 
no  injury.   While  there  may  be  a  surface  appeal  to 
this  argument ,  it  should  not  be  overlooked  that  by 
hypothesis  the  corporate  defendant  has  profited  by 
illegal  activity  which  has  injured  others.   The 
rational  connection  between  the  group  injured  — 
prior  traders  —  and  those  who  will  benefit  from 
the  damage  award  —  future  traders  —  suggests  that 
the  fluid  recovery  is  justifiable  as  a  compensatory 
mechanism  even  though  the  correlation  between  the 
two  groups  is  imperfect.   Moreover,  while  compensa- 
tory damages  are  the  norm  in  civil  actions,  it  is 
recognized  that  such  actions  may  validly  serve  a 
deterrent  function  as  well.   Indeed,  antitrust 
violations  are  considered  serious  enough  to  merit 
punitive  damages;  thus,  the  fluid  recovery,  to  the 
extent  that  it  does  not  serve  a  purely  compensatory 
function,  may  be  justified  as  a  prophylactic  measure 
to  discourage  violations. 

There  are  instances  in  which  funds  recovered  in  damage  actions  have  been 

applied  to  the  general  benefit  of  the  public  or  to  classes  of  persons  within  the 

public.   Bebchick  v.  Public  Utility  Comm.  ,  318  F.  2d  187  (C.A.D.C),  cert,  den.  , 

373  U.S.  913  (1963);  Daar  v.  Yellow  Cab  Co.,  67  Cal .  2d  695,  433  P.  2d  732, 

63  Cal.  Rptr.  724  (1967);  SEC  v.  Texas  Gulf  Sulphur  Co. ,  446  F.  2d  1301  (C.A.  2), 

cert .  den.  ,  404  U.S.  1005  (1971).   It  is  also  well  established  that  the  States 

have  the  right  to  bring  suits  in  numerous  situations  as  parens  patriae  of  the 
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citizens  of  those  States.   See  Hawaii  v.  Standard  Oil  Co. ,  403  U.S.  251,  257-60 
(1972)  (citing  cases).   In  those  cases  where  the  State  may  so  maintain  a  damage 
action,  the  recovery  necessarily  must  be  determined  on  a  collective  basis  and 
individual  citizens  of  the  State  have  no  right  to  share  in  the  damages,  except 
to  the  entent  that  all  citizens  do.   Title  IV  would  change  this  latter  aspect 
and  it  would  overturn  the  other  defect  noted  in  the  parens  patriae  effort  turned 
back  in  Hawaii  that  the  judgment  would  have  had  no  res  judicata  effect,  thus 
raising  the  possibility  of  double  recovery.   That  would  be  resolved  by  Title  IV. 
As  to  proof  of  damages,  the  title  permits  several  methods  and  further  leaves  to 
the  trial  court  discretion  to  specify  still  other  forms  if  need  be. 

Congress'  power  to  regulate  economic  behavior  under  the  commerce 
clause  is  "broad  and  sweeping."   Katzenbach  v.  Mc Clung,  379  U.S.  294,  305  (1964). 
The   standard   for  judging  economic  legislation  under  such  general  consti- 
tutional  provisions  as  the  due  process  clause  is  an  extremely  lenient  one. 
" [R]egulatory  legislation  affecting  ordinary  commercial  transactions  is  not  to 
be  pronounced  unconstitutional  unless  in  the  light  of  the  facts  made  known  or 
generally  assumed  it  is  of  such  a  character  as  to  preclude  the  assumption  that 
it  rests  upon  some  rational  basis  within  the  knowledge  and  experience  of  the 
legislators."   United  States  v.  Carolene  Products  Co.,  304  U.S.  144,  152  (1938). 
Cf.  Day-Brite  Lighting,  Inc.  v.  Missouri,  342  U.S.  421,  423-425  (1952). 

It  is  difficult,  therefore,  to  foresee  the  basis  for  a  successful  con- 
stitutional attack  upon  this  aspect  of  title  IV.   As  applied,  the  title  might 
in  individual  cases  present  significant  constitutional  problems  that  would  not 
however,  cast  serious  attack  upon  the  facial  validity  of  the  section.   If  indeed 
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such  occasions  do  arise,  the  "as  applied"  formula  of  constitutional  adjudication 
presents  Congress  with  the  opportunity  to  refine  its  work  as  the  necessity 
arises . 
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Johnn^  H.  Killian 
Assistant  Chief 
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$125, 000, 000  ^^^0  1 7  i975~ 

Tize  Upjohn  Company 

8'/8%  NOTES  DUE  1985 

Interest  payable  March  15  and  September  15 


The  J^otes  may  not  he  redeemed  prior  to  March  15,  19S2.     On  and  after  thai  date,  the  Xotes  may 

be  redeemed  at  the  option  of  the  Company,  in  ivhole  or  in  part,  at  their 

principal  amdurU  plus  accrued,   interest. 


Application  will  be  made  to  list  the  A'o/es  on  the  A'cic  York  Stock  Exchange. 


THESE  SECURITIES  HAVE  NOT  BEEN  APPROVED  OR  DISAPPROVED  BY  THE  SECURITIES 

AND  EXCHANGE  COMMISSION  NOR  HAS  THE  COMMISSION  PASSED  UPON  THE 

ACCURACY  OR  ADEQUACY  OF  THIS  PROSPECTUS.    ANY  REPRESENTATION 

TO  THE  CONTRARY  IS  A  CRIMINAL  OFFENSE. 


PRICE  100%  AND  ACCRUED  INTEREST 


Underurifing 

Price  to                         Discounts  and  Proceeds  to 

l'ublic(l)                        Commissions  Company(l)(2) 

Per  Unit 100.000%                       .675%  99.325% 

Total  $135,000,000                $84S,7oO  $124,150,250 


(1)  Pfus  accrued  interest  from  March  15, 1975. 

(£)  Before  deducting  expenses  payable  by  the  Company  estimated  at  ^235,000. 


The  JVo/fs  arc  offered  b]/  the  sereral  Underivriters  named  herein,  svhject  to  prior  sale,  when, 
as  and  if  accepted  by  the  Underirritern.  and  Huhject  to  ap/n-oval  of  certain  legal  matters  hy 
Davis  Polk  ij-  JJ'arihrell,  counsel  for  the  Uiiderjrntcrs.  It  is  expected  that  delivery  of  the  J'/'otcs 
will  be  made  on  or  ahoiit  .MarrJi  27.  1975  oi  the  office  of  Morgan  Stanley  i^-  (,'o.  Incorporated,  140 
Broadway,  J^cw  York,  X.  Y.,  against  payment  therefor  in  JVea-  York  funds. 


MORGAN  STANLEY  &  CO. 

lucorporHted 


March  IS,   1975 


477 

THE  UPJOHN  COMPANY  AND  SUBSIDIARIES 
NOTES  TO  CONSOLIDATED  FINANCIAL  STATEMENTS-(Con(inued) 

I.  Planned  Construction  Expenditures: 

Planned  expenditures  for  construction  and  equipment  for  the  year  1975  are  $130,000,000. 

J.   Rental  Expense  and  Commitments: 

The  Company  and  its  subsidiaries  have  various  leases  for  property  and  equipment,  which  generally 
require  payment  of  specified  amounts  which  are  subject  to  escalation  clauses,  as  well  as  additional  amounts 
for  taxes,  insurance  and  other  operating  expenses.    Certain  of  the  leases  are  financmg  leases. 

Minimum  commitments  under  all  noncapitalized,  noncancellable  leases  as  of  December  31,  1974,  are 
payable  as  follows  (in  thousands  of  dollars): 

All  Leases  Financing  Leases 

1975 $  6,664  $  4,439 

1976 4,019  2,504 

1977 1,965  1,116 

1978 1,632  991 

1979 1,168  695 

1980-1984 3,331  2,122 

1985-1989 1,411  1,252 

1990-1994 1.067  1,043 

Remainder 2,900  2,900 

Total $24,157  $17,062 


Of  the  total  for  all  leases,  $13,021,000  is  applicable  to  land  and  buildings  and  the  balance  to  equipment. 

The  effect  upon  net  earnings,  if  noncapitalized  financing  leases  were  capitalized,  would  be  less  than 
3%  of  the  average  net  earnings  for  the  years  1972  through  1974. 

K.   Litigation: 

The  Company  together  with  certain  other  drug  companies  is  a  defendant  in  civil  suits  relating  to 
broad  spectrum  antibiotic  products.  Pursuant  to  agreements  by  the  defendants  with  certain  claimants,  the 
CompaTiy  made  litigation  settlements  (less  related  tax  effect)  of  $841,000  and  $1,021,000  in  1971  and 
1973,  which  were  charged  to  retained  earnings. 

The  Company  and  certain  other  drug  companies  are  defendants  in  an  action  relating  to  synthetic 
estrogen  drugs,  in  which  damages  of  $181  million  are  claimed. 

The  Company  and  certain  other  manufacturers  and  sellers  of  polyurethane  foam  are  defendants  in 
two  civil  suits.  One  suit,  which  asserts  various  antitrust  and  tort  claims,  seeks  damages  in  excess  of  $750 
million.  The  court  has  dismissed  the  complaint  and  the  plaintiffs  have  appealed.  Ihe  other  suit,  now  m 
pretrial  discovery  stages,  seeks  damages  of  $56  million  and  $560  million  in  punitive  damages. 

While  the  final  outcome  of  these  suits  and  other  related  suits  is  uncertain,  additional  amounts  to  be 
paid,  if  any,  should  not  have  a  material  adverse  effect  on  consolidated  financial  condition. 

L.  Stock  Options: 

Under  an  employee  stock  option  plan  adopted  in  1972,  options  on  1,000,000  shares  of  the  Company's 
common  stock  may  be  granted  through  December  31,  1976  at  prices  not  less  than  the  fair  market  value  on 
the  date  of  grant.  The  plan  provides  for  five  year  qualified  and  ten  year  non-qualified  options.  Options  are 
exercisable  after  one  year  of  employment  following  date  of  grant  to  the  extent  of  25%  per  year.  Optionees 
may  be  granted  stock  incentive  rights  to  shares  of  common  stock  of  the  Company  equal  in  market  value  to 
the  amount  by  which  the  optioned  shares'  market  value  on  the  final  date  exercisable  exceeds  the  option 
price.  No  stock  incentive  rights  have  been  granted.  Options  on  486,540  and  10,050  shares  were  available 

30 
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THE  UPJOHN  COMPANY  AND  SUBSIDIARIES 

CONSOLIDATED  BALANCE  SHEET 

December  31,  1974 

. ASSETS 


In  Thousands 
of  Dollars 


Current  assets: 

Cash  (Note  C) $     7,131 

Interest  bearing  certificates  of  deposit  and  time  deposits 13,2 15 

Accounts  receivable: 

Trade 159,623 

Other : 11,527 

171,150 
Less  allowance  for  doubtful  accounts  and  cash  discounts 3,447 

167,703 
Inventories  (Notes  A  and  F): 

Pharmaceutical  and  chemical  products 52,975 

Seeds : 26,420 

Raw  materials,  work  in  process  and  supplies 95,478 

174,873 
Other  current  assets 34,860 

Total  current  assets 397,782 

Property,  plant  and  equipment  (Note  A): 

Land 15,132 

Land  improvements  and  utilities 23,291 

Buildings 168,793 

Equipment 209,701 

Leasehold  improvements 2,233 

Construction  in  process 54,326 

473,476 
Less  allowance  for  depreciation 165,415 

308,061 
Excess  of  cost  over  equity  in  net  assets  of  businesses  acquired,  less  accumulated 

amortization  of  $2,543,000  (Notes  A  and  B) 5,612 

Other  noncurrent  assets 7,363 

$718,818 


The  accompanying  notes  are  an  integral  part  of  the  financial  statements. 
22 
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;a«^;^^^  400,000  Shares  ^  -^  y  f    X // 


^\^v 


GEOERALTELEFO-OO^E  CO^FAH!/  OF  FLOROHi^ 
8.16%  Cumulative  Preferred  Stock 

,_—■■''  ($100  Par  Value) 


Dividends  cumulative  from  August  2,  1973,  payable  February  IS,  May  15,  August  IS  and 
November  15  in  each  year.  Redeemable  at  the  option  of  the  Company  at  $108.16  per  share 
through  August  1,  1978,  at  $106.12  per  share  through  August  1,  1983,  at  $104.08  per  share 
through  August  1,  1988  and  at  $102.04  per  share  thereafter,  plus  accrued  dividends,  provided  that 
prior  to  August  1,  1978  redemption  may  not  be  made  through  certain  refunding  operations  at 
an  ellective  cost  of  money  to  the  Com.pany  of  less  than  8.16%  per  annum. 


Application  will  be  made  to  list  the  New  Preferred  Stock  on  the  New  York  Stock  Exchange. 


Price  to 
PubUc(l) 

Underwriting 

Discounts  and 

Commissions(2) 

Proceeds  to 
Company{3) 

Per  Share 

$100.00 
$40,000,000 

$1.10 
$440,000 

$98.90 
$39,560,000 

Total   

(1)  Plus  accrued  dividends,  if  any,  from  date  of  original  issuance. 

(2)  In  the  Purchase  Agreement  the  Company  has  agreed  to  indemnify  the 
Underwriters  against  certain  liabilities,  including  liabilities  under  the 
Securities  Act  of  1933. 

(3)  After  deducting  underwriting  commissions  but  before  deduction  of  ex- 
penses payable  by  the  Company  estimated  at  $112,340. 


THESE  SECURITIES  HAVE  NOT  BEEN  APPROVED  OR  DISAPPROVED  BY 

THE   SECURITIES   AND   EXCHANGE   COMMISSION    NOR   HAS   THE 

COMMISSION  PASSED  UPON  THE  ACCURACY  OR  ADEQUACY 

OF  THIS  PROSPECTUS.    ANY  REPRESENTATION  TO 

THE   CONTRARY    IS   A   CRIMINAL    OFFENSE. 


Paine,  Webber,  Jackson  &  Curtis 

Incorporated 


Stone  &  Webster  Securities  Corporation 


The  date  of  this  Prospectus  is  July  26,  1973. 
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In  1970  the  telephone  industry  adopted  certain  changes  with  respect  to  procedures  for  the  division 
of  toll  revenues.  One  of  these  changes  was  effective  January  1,  1970,  and  another  became  effective  July  1, 
1970.  These  two  changes  increased  toll  revenues  of  the  Company  by  approximately  $6,500,000  on  an 
annual  basis  of  which  $4,200,000  was  received  in  1970.  A  third  change  became  effective  January  1,  1971, 
and  a  reasonable  approximation  of  the  amount  of  additional  toll  revenues  the  Company  received  in  1971 
from  this  change  was  $5,400,000. 

Competition 

The  Company  faces  increasing  competition  with  respect  to  its  services.  In  May,  1971,  the  Federal 
Communications  Commission  issued  a  Report  and  Order  which  announced  a  new  policy  of  allowing 
entry  by  new  carriers  into  the  interstate  "specialized  communications  field"  through  the  construction  of 
facilities  which  would  compete  with  existing  common  carrier  systems  in  the  provision  of  voice  and  data 
private  line  services  and  public  switched  network  data  services.  Certain  of  the  specialized  common 
carrier  applicants  have  filed  for  permission  to  construct  facilities  which  will  offer  services  in  or  adjacent 
to  the  operating  territory  of  the  Company  and  construction  of  several  routes,  none  of  which  is  in  or 
adjacent  to  the  operating  territory  of  the  Company,  has  been  authorized.  The  Commission  specifically 
provided  that  where  such  services  may  be  in  direct  competition  with  existing  common  carrier  services, 
departure  from  uniform  nationwide  pricing  practices  may  be  in  order,  and  existing  carriers  may  price 
their  competitive  services  in  a  fashion  that  will  realistically  reflect  any  economic  advantages  they  may 
have.  It  is  not  yet  possible  to  determine  the  impact  this  decision  may  have  on  the  Company. 

In  1968  the  Federal  Communications  Commission  held  that  interstate  tariff  provisions  which  generally 
prohibited  the  attachment  or  connection  of  equipment,  apparatus,  circuits  or  devices  not  furnished  by 
telephone  companies  with  facilities  furnished  by  telephone  companies,  were  unlawful.  Subsequently, 
revisions  in  interstate  tariffs  were  filed  and  permitted  to  become  effective.  The  revisions  generally 
authorized  the  connection  of  customer-provided  terminal  equipment  and  customer-provided  communica- 
tions systems.  Similar  interconnection  revisions  have  been  made  in  the  Company's  intrastate  tariffs. 
As  directed  by  the  Federal  Communications  Commission,  its  staff  is  holding  informal  conferences  with 
the  telephone  industry,  manufacturers,  user  groups  and  government  agencies  to  ascertain  what  further 
changes  in  the  tariffs  relating  to  interconnection  are  necessary,  desirable  and  technically  feasible.  A  jomt 
board  of  the  Federal  Communications  Commission  and  the  National  Association  of  Regulatory  Utility 
Commissioners  has  been  appointed  to  consider  further  tariff  changes.  It  is  not  possible  to  evaluate  the 
impact  any  further  changes  may  have  on  telephone  revenues. 

LITIGATION 

In  October,  1967,  International  Telephone  and  Telegraph  Corporation  ("ITT")  filed  a  civil 
antitrust  suit  under  Section  16  of  the  Clayton  Act  against  GTE  (owner  of  all  of  the  Company's  out- 
standing common  stock)  and  Hawaiian  Telephone  Company  (a  wholly-owned  subsidiary  of  GTE) 
in  the  United  States  District  Court  for  the  District  of  Hawaii,  in  which  ITT  attacked  a  number  of 
GTE's  acquisitions  of  telephone  operating  companies  and  telephone  equipment  manufacturing  companies 
in  the  United  States  on  the  grounds  that  (a)  such  acquisitions  violated  Sections  1  and  2  of  the  Sherman 
Act  and  Section  7  of  the  Clayton  Act,  (b)  the  acquisition  of  Hawaiian  Telephone  Company  violated  the 
Hawaiian  antitrust  laws,  and  (c)  the  United  States  acquisitions,  together  with  GTE's  vertical  integration 
in  Canada,  violated  Section  1  of  the  Sherman  Act. 

As  described  below,  the  acquisitions  challenged  by  ITT  represent  a  substantial  part  of  the  business 
and  assets  of  GTE's  subsidiaries.  ITT  seeks  no  money  damages  against  GTE  !n  this  proceedmg. 
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GTE  filed  a  counterclaim  against  ITT  under  Section  16  of  the  Clayton  Act  (a)  alleging  that  ITT 
has  violated  Section  1  of  the  Sherman  Act  and  Section  7  of  the  Clayton  Act  (the  same  provisions  relied 
on  by  ITT  in  its  complaint),  as  well  as  Section  3  of  the  Sherman  Act,  through  the  vertical  integration 
of  its  telecommunications  business  in  the  United  States,  and  (b)  asking  for  appropriate  injunctive  relief. 

On  July  14,  1972  the  Trial  Court  handed  down  a  decision  finding  that  a  number  of  GTE's  acquisi- 
tions of  telephone  operating  companies  and  telephone  equipment  manufacturing  companies  violated 
Section  7  of  the  Clayton  Act,  finding  a  violation  of  Section  1  of  the  Sherman  Act  arising  out  of  said 
acquisitions  and  the  subsequent  actions  and  conduct  of  GTE  and  its  subsidiaries  in  the  purchase  and 
sale  of  telephone  equipment,  finding  that  the  acquisition  of  Hawaiian  Telephone  Company  violated  the 
Hawaiian  antitrust  laws,  denying  GTE  any  relief  against  ITT  under  the  counterclaim  filed  by  GTE, 
and  stating  that  a  decree  would  be  entered  at  a  future  date. 

On  December  13.  1972^  ^\\f  Trial  Pnurt  pntprpH  a  decree,  which  would,  if  upheld  on  appeal,  (a) 
require  GTE  to  divest  the  United  States  and  Canadian  business  operations  and  assets  acquired  irf 
r"nn'"'ti"n  vith  n-  T"]iii"ih"n  "f^^ff'^'^i  1 1 1  iiiiilirr  Flrrtr'^  inrnj-p(^[-atprt  CTV  Lenkurt  Incorporated 
and  Leich  Electric  Company  (the  "Telephone  Equipment  Companies")  within  18  months  after  all  appeals 
are  completed;  (b)  require  GTE  to  divest  Hawaiian  Telephone  Company  within  2  years  after  all  appeals 
are  completed  ;  (c)  require  GTE  to  divest  the  United  States  telephone  company  operations  acquired  in 
connection  with  its  acquisition  of  Northern  Ohio  Telephone  Company,  the  Western  Utilities  Group, 
Central  Iowa  Telephone  Company,  Peninsular  Telephone  Company  (the  former  name  of  the  Company) 
and  the  United  States  telephone  operating  assets  of  Theodore  Gary  And  Company  (which  operations, 
as  subsequently  expanded,  together  with  those  of  Hawaiian  Telephone  Company,  involve  in  the  aggregate 
approximately  40%  of  GTE's  telephones  in  service  in  the  United  States),  each  to  a  separate  purchaser, 
within  2  years  after  all  appeals  are  completed  or  with  the  approval  of  the  Court  to  make  a  substantially 
equivalent  divestiture  (as  measiired  by  telephones  in  service)  in  the  form  of  presently  organized  GTE 
telephone  operating  subsidiaries;  (d)  require  GTE,  GTE  Automatic  Electric  Incorporated  and  GTE 
I.^nkurt  Incorporated  to  grant,  subject  to  payment  of  reasonable  fees,  licenses,  technical  information  and 
manufacturing  techniques  with  respect  to  certain  of  their  products  and  processes;  and  (e)  regulate  the 
telecommunications  business  of  GTE  and  its  subsidiaries  (whether  or  not  divested)  through  injunctive 
provisions  (i)  prohibiting  GTE  from  manufacturing  non-military  telephone  equipment  in  the  United  States 
and  Canada  so  long  as  GTE  continues  to  own  GTE  Sylvania  Incorporated,  (ii)  prohibiting  GTE  and 
its  telephone  operating  company  subsidiaries  (whether  or  not  divested),  from  becoming  affiliated  with 
United  States  or  Canadian  manufacturers  of  telephone  equipment  by  acquisition,  and  (iii)  prohibiting 
GTE  and  its  subsidiaries  from  acquiring  telephone  operating  companies  without  the  consent  of  the 
Trial  Court  for  a  period  of  10  years  after  the  divestiture  of  the  Telephone  Equipment  Companies. 

It  is  the  opinion  of  trial  counsel  for  GTE,  Hopkins,  Sutter,  Owen,  Mulroy  &  Davis,  and  of  special 
antitrust  counsel  for  GTE,  Kaye,  Scholer,  Fierman,  Hays  &  Handler,  that  (a)  there  is  no  basis  in  the 
record  before  the  Trial  Court  for  a  finding  that  GTE's  acquisitions  of  telephone  companies  violate  the 
antitrust  laws  in  the  absence  of  its  vertical  integration ;  (b)  even  if  the  findings  of  the  Triai  Court  on 
the  issues  of  liability  were  to  be  upheld  on  appeal,  the  relief  which  the  Trial  Court  has  granted  is 
excessive  since  divestiture  of  telephone  operating  companies,  in  addition  to  divestiture  of  the  Telephone 
Equimiient  Companies,  is  neither  necessary  nor  appropriate  to  cure  the  tfTetrfs  of  vertical  integration 
whichthe  TrIah-GoTiftTield  to  constitute  a  violation  of  the  antitrust  laws;  and  (c)  thus  the  divestiture 
of  telephone  operating  companies  should  not  be  affirmed  on  appeal. 

On  January  11,  1973,  GTE  filed  a  notice  of  appeal  from  the  Trial  Court's  July  14,  1972  decision, 
certain  pre-trial  and  post-trial  rulings  by  the  Trial  Court,  and  the  decree  entered  by  the  Trial  Court  on 
December  13,  1972. 
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The  final  disposition  of  the  issues  presented  by  the  Hawaiian  case  might  ultimately  (a)  have  no 
effect  on  General  Telephone  Company  of  Florida  (formerly  Peninsular  Telephone  Company),  which 
itself  is  not  a  defendant,  (b)  might  cause  GTE  to  compel  the  disposition  of  substantial  elements  of  the 
Company's  assets,  (c)  might  cause  GTE  to  dispose  of  all  of  the  stock  of  the  Company  presently  owned 
by  GTE,  or  (d)  might  require  substantial  revision  in  the  procedures  whereby  the  Company  acquires 
certain  of  its  equipment. 

On  June  29,  1972,  Manatee  Cablevision  Corporation  ("MCV")  filed  a  civil  antitrust  suit  under 
Sections  1  and  2  of  the  Sherman  Act  and  Sections  4  and  12  of  the  Clayton  Act  in  the  United  States  District 
Court  for  the  Middle  District  of  Florida  against  the  Company,  GTE,  GTE  Communications,  Inc.,  and 
Florida  Power  and  Light  Corporation  alleging  violations  of  Sections  1  and  2  of  the  Sherman  Act  in  connec- 
tion with  the  use  of  poles,  devices  and  other  apparatus  used  in  the  distribution  of  communications  common 
carrier  services,  broadband  communications  and  power  distribution.  In  its  complaint  MCV  is  asking 
for  (a)  treble  damages  in  an  aggregate  amount  in  excess  of  $3,000,000  to  the  date  of  the  complaint, 

(b)  additional  damages  from  the  date  of  complaint  in  an  amount  to  be  determined  by  the  Court  and 

(c)  costs  of  litigation  and  reasonable  attorney's  fees.  On  January  19,  1973,  defendants  answered  the 
complaint  generally  denying  the  principal  allegations  thereof  and  filed  a  counterclaim  against  MCV  and 
Richard  S.  Leghorn,  President  and  Chairman  of  the  Board  of  MCV,  William  E.  Langendorf,  Assistant 
Secretary  and  General  Manager  of  MCV  and  Robert  A.  Wieland,  Jr.,  Vice  President  and  Treasurer 
of  MCV,  alleging  violations  of  Sections  1  and  2  of  the  Sherman  Act,  violation  of  the  Florida  Anti- 
trust Act  and  for  fraud,  interference  with  business  relations  and  prospective  -economic  advantage, 
breach  of  contract  and  conspiracy  to  violate  legal  rights.  In  their  counterclaim,  defendants  are  asking 
for  (a)  actual  damages  resulting  from  the  violations  of  Florida  law,  (b)  punitive  damages  of  $400,000 
for  the  violations  of  Florida  law,   (c)   treble  damages  for  the  violations  of  Federal  antitrust  laws  and 

(d)  costs  of  litigation  and  reasonable  attorney's  fees. 

MANAGEMENT 

♦George  H.  Gage Director,  President 

George  F.  Baughman Director 

Sam  F.  Davis Director 

Phil  Dross  III Director 

*G.  Richa.d  Griffin Director 

♦Fred  D.  Learey Director 

♦P.  Scott  Linder Director 

♦Hugh  C.  Macfarlane Director 

William  H.  Mills,  Sr Director 

Richard  D.  Pope,  Jr Director 

Edgar  H.  Price,  Jr Director 

Eugene  L.  Langley Vice  President — Operations 

Raymond  E.  Dolar Vice  President  and  Controller 

James  F.  Bell Vice  President  and  General  Counsel 

Robert  L.  Cromwell Vice  President — Public  Affairs 

Kenneth  S.  Durey Vice  President — Operations  Staff 

Robert  L.  Jones  .  .■ Vice  President — Personnel 

Elwood  N.  Kohrman Vice  President — Government  Affairs 

Paul  E.  LeBlanc Vice  President — Area  Development 

W.  A.  McCullour •. Vice  President — Revenue  Requirements 

Victor  Leavengood Secretary  and  Tr^surer 

♦  Executive  Committee  Members 
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GENERAL  TELEPHONE  COMPANY  OF  FLORIDA 
BALANCE  SHEETS 

ASSETS 


TELEPHONE  PLANT  fNote  3): 

Substantially  at  original  cost  

Accumulated  depreciation   

CURRENT  ASSETS: 
Cash     4.9SS 

Accounts  receivable — 

Customers  and  agents  (includirg  unbilled  revenues) 

Affiliated  companies   

Other 

Allowance  for  uncollectible  accounts '■ 

Materials  and  supplies,  at  average  cost 

Prepayments  and  other  

DEFERRED  CHARGES: 

Cost  of  issuing  debt  securities,  in  process  of  amortization 

Other     


April  30, 

1973 

(Unaudited) 

December  31, 
1972 

(Thousands  of  Dollars) 

$891,259 

$835,745 

(146,913) 

(138,300) 

7-44,346 

697,445 

4,394 


23,823 

22.821 

1,061 

678 

2,96S 

1.953 

(740) 

(700) 

11.528 

11,019 

633 

1.111 

44,225 

41.276 

1,084 

1.140 

3,427 

2,321 

4,511 

3,461 

$793.082 

(The  accompanying  summary  of  significant  accounting  policies  and 
notes  ar»  an  integral  part  of  these  financial  statements.) 
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150,000  Shares  5?-57 a^C^ 


GEilERALTELEPHOnE  COmPAOy  OF  TME  SOUTB^UJEST 

$9.52  CUMULATIVE  PREFERRED  STOCK  ~'^,::>~rir::i 

(Without  Par  Value)  )  : };  •  :j  j 

The  New  Preferred  Stock  will  be  redeemable  at  the  option  of  the  Company  prior  to  Decem- 
ber 1, 1980  at  $108.17  per  share ;  thereafter  and  prior  to  December  1,  1985  at  $105.00  per  share ; 
thereafter  and  prior  to  December  1,  1990  at  $101.83  per  share;  and  on  or  after  December  1, 
1990  at  $98.65  per  share,  plus  accrued  dividends.  However,  prior  to  December  1,  1980,  no 
redemption  may  be  made  through  certain  refunding  operations  at  an  effective  cost  of  money 
to  the  Company  of  less  than  9.75%  per  annum.  A  sinking  fund  will  retire  6,000  shares  at 
$100.00  a  share  on  each  December  1,  commencing  December  1,  1980.  _  .. 

THESE   SECURITIES  HAVE   NOT   BEEN   APPROVED   OR   DISAPPROVED   BY  THE 

SECURITIES    AND    EXCHANGE    COMMISSION    NOR    HAS    THE    COMMISSION 

PASSED  UPON  THE  ACCURACY  OR  ADEQUACY  OF  THIS  PROSPECTUS. 

ANY  REPRESENTATION  TO  THE  CONTRARY  IS  A  CRIMINAL  OFFENSE. 


Price  to 
Public(l) 

Underwriting 

Discounts  and 

Commissions  (2) 

Proceeds  to 
Compamj(3)(i) 

Per  Share 

$98,652 

$1,027 

$97,625 

Total   

$14,797,800 

$154,050 

$14,643,750 

(1)  Plus  accrued  dividends,  if  any,  from  date  of  issue. 

(2)  The  Company  has  agreed  to  indemnify  the  several  Purchasers  against  certain  civil 
liabilities,  including  liabilities  under  the  Securities  Act  of  1933. 

(3)  Before  deducting  expenses  payable  by  the  Company,  estimated  at  $45,000. 

(4)  Up  to  $7,321,875  of  the  proceeds  from  the  sale  of  up  to  75,000  shares  may  not  ba 
received  until  January  29,  1976  (see  "Delayed  Delivery  Contracts"  herein). 

Concurrent  with  this  offering  of  150,000  shares  of  $9.52  Cumulative  Preferred  Stock 
(without  par  value)  there  is  being  offered  $45,000,000  of  the  Company's  First  Mortgage 
Bonds,  9%%  Series  Due  2005.  The  sales  are  separate  transactions  and  are  not  contingent 
upon  each  other. 

The  New  Preferred  Stock  is  offered  by  the  several  Purchasers  named  herein  sub.iect  to 
prior  sale,  when,  as  and  if  issued  and  accepted  by  them  and  subject  to  the  approval  of  legal 
matters  by  counsel,  and  the  Purchasers  reserve  the  right,  in  their  discretion,  to  reject  any  orders 
ior  the  purchase  of  the  New  Preferred  Stock,  in  whole  or  in  part.  It  is  expected  that  the  New 
Preferred  Stock  will  be  ready  for  delivery  on  or  about  December  23,  1975,  in  New  York  City. 
In  addition,  portions  of  the  New  Preferred  Stock  may  be  offered  to  certain  institutional 
investors  by  the  Company  through  the  several  Purchasers  pursuant  to  the  delayed  delivery 
contracts  with  the  Company  (see  "Delayed  Delivery  Contracts"  herein). 

Blyth  Eastman  Dillon  &  Co 

Incorporated 

The  First  boston  Corporation 

Halsey,  Stuart  &  Co.  Inc. 

Affiliate  of  Bache  &  Co.  Incorporated 

Merrill  Lynch,  Pierce,  Fenner  &  Smith 

Incorporated 

Salomon  brothers 


The  date  of  this  Prospectus  is  December  10, 1975 
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The  Company  has  requests  for  increased  rates  on  file  with  73  cities  in  the  State  of  Texas,  seeking 
increased  local  service  revenues  of  approximately  $3,881,000  on  an  annual  basis.  It  is  not  presently 
possible  to  determine  what  action  the  appropriate  regulatory  bodies  will  take  with  respect  to  these 
requests  for   increased   rates. 

During  1970  the  telephone  industry  adopted  certain  changes  with  respect  to  procedures  for  the 
division  of  toll  revenues.  On  the  basis  of  1971  toll  volumes  tiie  Company  believes  that  a  reasonable 
approximation  of  additional  toll  revenues  received  from  these  clianges  is  $1,300,000  on  an  annual  basis. 

Effective  March  9,  1975  the  FCC  authorized  American  Telephone  and  Telegraph  Company  to 
increase  interstate  toll  rates.  Effective  August  12,  1975,  the  Austin  District  Court  (Texas)  authorized 
the  Southwestern  Bell  Telephone  Company  to  increase  intrastate  toll  rates  in  Texas  and  on  September  5, 
1975,  the  Arkansas  Public  Service  Commission  authorized  Southwestern  Bell  Telephone  Company  to 
increase  intrastate  toll  rates  in  Arkansas.  The  Company  is  a  concurring  party  in  the  toll  increases  and  is 
receiving  additional  revenues  therefrom,  however,  it  is  not  presently  possible  to  determine  the  annual 
effect  of  such  toll  increases  on  the  Company's  revenues. 

Competition 

The  Company  faces  increasing  competition  with  respect  to  its  services.  In  accordance  with  an  FCC 
policy,  certain  specialized  common  carriers  have  been  licensed  and  are  offering  voice  and  data  private 
line  services  and  public  switched  network  data  services  in  or  adjacent  to  the  operating  territories  of  the 
Company.  The  FCC  specifically  provided  that  where  such  services  may  be  in  direct  competition  with 
existing  common  carrier  services,  existing  carriers  may  be  permitted  to  price  their  competitive  services 
to  reflect  any  economic  advantages  chey  may  have. 

In  compliance  with  an  order  of  the  FCC,  interstate  tariffs  were  revised  to  authorize  the  connection 
of  customer-provided  terminal  equipment  and  communications  systems  with  facilities  furnished  by  tele- 
phone companies.  Similar  interconnection  revisions  have  been  made  in  the  Company's  intrastate  tariffs. 
A  joint  board  of  the  FCC  and  the  National  Association  of  Regulatory  Utility  Commissioners  has 
directed  that  interstate  tariffs  be  revised  to  permit  connection  of  (a)  registered  equipment  and  (b) 
certain  unregistered  equipment  through  registered  protective  circuitry.  Several  states  are  investigating 
the  impact  of  interconnection  and  the  FCC  is  currently  seeking  to  determine  what  economic  implications 
and  inter-relationships  have  arisen  from  policies  and  practices  relating  to  customer  interconnection, 
jurisdictional  separations  and  rate  structures.  It  is  not  possible  to  evaluate  the  impact  which  these  ongoing 
proceedings  may  have  on  the  Company's  revenues.  Thus  far  the  activities  of  competitors  have  had 
no  material  impact  on  the  revenues  of  the  Company. 

Energy  Shortage 

The  ultimate  effect  of  the  current  energy  shortage  on  the  economy  as  a  whole  and  hence  on  the  Com- 
pany's business  is  uncertain  at  this  time.  To  date,  the  impact  has  not  been  material.  The  Company  has 
an  ongoing  program  to  conserve  energy.  Included  in  this  program  are  measures  to  reduce  lighting,  heating, 
air  conditioning  and  the  use  of  the  Company's  vehicles  to  minimum  needs  consistent  with  safety  and  security. 

LITIGATION 

In  October,  1967,  International  Telephone  and  Telegraph  Corporation  ("ITT")  commenced  an 
antitrust  suit  under  Section  16  of  the  Clayton  Act  and  the  Hawaii  antitrust  law  against  GTE  and  Hawaiian 
Telephone  Company  (a  wholly-owned  subsidiary  of  GTE)  in  the  United  States  District  Court  for  the 
District  of  Hawaii,  alleging  that  certain  acquisitions  and  accompanying  trade  practices  violated  the  federal 
and  state  antitrust  laws. 

The  District  Court  decided  that  GTE's  acquisitions  of  telephone  equipment  manufacturing  companies 
and  some  domestic  telephone  operating  companies,  as  well  as  certain  equipment  procurement  practices  of 
GTE's  domestic  telephone  operating  companies,  were  illegal  and  entered  a  judgment  directing  GTE  to 
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divest  itself  of  (a)  its  North  American  telephone  equipment  manufacturing  subsidiaries,  and  (b)  certain 
domestic  telei)hone  operations,  involving  in  the  aggregate  approximately  40fo  of  GTE's  telephones  in 
service  in  the  United  States.  The  District  Court's  judgment  also  (a)  contained  restrictions  with  respect 
to  future  acquisitions  of  telephone  operating  companies  and  telephone  equipment  manufacturing  companies 
by  GTE  and  its  manufacture  of  such  equipment,  and  (b)  required  mandatory  licensing  with  respect  to 
certain  of  the  products  and  processes  of  GTE's  telephone  equipment  manufacturing  companies. 

On  April  25,  1975,  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  entered  a  decision 
reversing  in  part  and  aflirming  in  part  the  judgment  of  the  District  Court.  The  Court  of  Appeals  ruled 
that  divestiture  is  not  an  available  remedy  in  private  antitrust  actions,  and  that,  in  finding  that  GTE  had 
violated  the  antitrust  laws,  the  District  Court  had  erred  in  defining  the  relevant  market  for  telephone 
equipment  manufacturing  companies  as  including  only  non-Bell  telephone  operating  companies  and  also 
in  failing  to  make  separate  findings  with  respect  to  the  legality  of  each  challenged  acquisition.  The 
appellate  court  therefore  remanded  the  case  to  the  District  Court  to  reconsider  the  matter,  applying  guide- 
lines provided  by  the  appellate  court,  and  determine  whether  tliere  actually  was  a  violation  of  the  antitrust 
laws.  If,  after  reconsideration,  the  District  Court  again  decides  a  violation  has  occurred,  it  is  directed 
by  the  Court  of  Appeals  to  determine  what  injunctive  relief  is  appropriate,  not  including  divestiture  or 
its  equivalent,  to  prevent  a  recurrence  of  the  violation. 

DESCRIPTION  OF  THE  NEW  BONDS 

The  New  Bonds  are  to  be  issued  as  a  new  series  of  the  Company's  First  Mortgage  Bonds  (the 
"Bonds")  under  an  Indenture  dated  June  1,  19-tO  and  twenty-six  supplemental  indentures  thereto, 
including  a  supplemental  indenture  dated  as  of  December  1,  1975  (the  "New  Supplemental  Indenture"), 
between  the  Company  and  First  National  Bank  in  Dallas,  Trustee  (the  "Trustee").  Said  indenture  and 
the  indentures  supplemental  thereto  are  exhibits  to  the  Registration  Statement  and  are  hereinafter  collec- 
tively called  the  "Indenture". 

The  summary  below  does  not  purport  to  be  complete  and  is  subject  in  all  respects  to  the  provisions 
of  and  is  qualified  in  its  entirety  by  express  reference  to  the  cited  Articles  and  Sections  of  the  Indenture 
and  to  the  definitions  therein  of  terms  used  herein. 

Maturity,  Interest  and  Payment 

The  New  Bonds  will  mature  December  1.  2005  and  interest  will  be  payable  semi-annually  on  June  1 
and  December  1  to  the  persons  in  whose  names  the  New  Bonds  are  registered  at  the  close  of  business  on 
the  May  15  or  November  15  preceding  such  interest  payment  date,  subject  to  certain  e.xceptions  provided 
for  in  the  New  Supplemental  Indenture.  The  New  Bonds  are  to  be  issuable  in  registered  form  only  in 
denominations  of  $1,000  and  multiples  thereof  and  will  be  exchangeable  for  New  Bonds  of  other  denomina- 
tions of  a  like  aggregate  principal  amount  without  charge  except  for  reimbursement  of  taxes,  if  any. 
(New  Supplemental  Indenture). 

Redemption  Provisions 

The  New  Bonds  will  be  redeemable  upon  not  less  than  30  days'  notice  at  the  redemption  prices 
referred  to  hereafter  under  "Redemption  Prices  of  New  Bonds".  Redemption  is  not  permitted  prior  to 
Deceipber  1,  19S0,  if  such  redemption  is  for  the  purpose  or  in  anticipation  of  refunding  any  of  the  New 
Bonds  by  tiie  application,  directly  or  indirectly,  of  funds  borrowed  by  the  Company  at  an  interest  cost 
less  than  the  interest  cost  on  the  New  Bonds.    (New  Supplemental  Indenture). 

Security  and  Priority 

In  the  opinion  of  counsel  for  the  Company,  the  New  Bonds,  when  issued  and  sold,  will  be  secured 
equally  with  all  other  Bonds,  by  a  valid  first  lien  on  all  property  now  owned  or  hereafter  acquired  by  the 
Company,  subject  to  Excepted  Encumbrances  and  Prior  Liens,  and  excluding  certain  property  excepted 
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GENERAL  TELEPHONE  COMPANY  OF  THE  SOUTHWEST 
BALANCE  SHEETS 


ASSETS 


September  30, 

1975 .  December  31, 

(Unaudited)  1974 


(Thousands  of  Dollars) 


TELEPHONE  PLANT  (Note  4)  : 

Original    cost    $892,491 

Acciunulated  depreciation   (171,557) 

720,934 

INVESTMENTS  AND  OTHER  ASSETS,  at  cost 1.001 

CURRENT  ASSETS: 

Cash    (Note  5)    2,753 

Accounts  receivable — 

Customers  (including  unbilled  revenues)    

Affiliated   companies    

Other 

Allowance  for  doubtful  accounts 

Material  and  supplies,  at  average  cost  

Prepayments  and  other   


$836,743 
(150,808) 
685,935 


.  3,063 


5,585 


21,974 

20,458 

434 

738 

1,072 

934 

(337) 

(293) 

5,298 

4,147 

1,607 

1,256 

32,801 

32,825 

DEFERRED  CHARGES: 

Cost  of  issuing  debt  securities,  in  process  of  amortization 

Other,  including  business  information  systems  development  costs  (Note  7) 


798 
3,765 

818 
2,537 

4,563 

3,355 

$759,299 

$725,178 

(The  accompanying  summary  of  significant  accounting  policies  and  notes 
are  an  integral  part  of  these  financial   statements.) 
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,  Inc.  ^     ■^■^;^^ 

,000  9%%    Sinking  Fund  Debentures  due  February   1,  200^^^^  ,   .         *^ 
$50,000,000  8.40%    Notes  due  February   1,    1932  ^  ^/c 


The  Debentures  are  redeemable  at  the  Company's  option  at  any  time  at  declining  premiums, 
in  whole  or  in  part,  but  are  not  redeemable  prior  to  February  1,  1985  as  a  part  of  any  refunding 
involving  borrowings  at  an  interest  cost  of  less  than  9.30%  per  annum.  The  Debentures  will  be 
entitled  to  a  sinking  fund  commencing  February  1,  1981  in  annual  installments  of  $3,750,000 
(which  may  be  increased  by  the  Company  to  $7,500,000),  calculated  to  retire  at  least  95%  of 
the  Debentures  prior  to  maturity.  See  "Description  of  Debentures." 

The  Notes  will  be  redeemable,  in  whole  or  in  part,  at  100%  at  the  Company's  option  at  any 
time  on  or  after  February  1,  1981,  and  will  not  be  entitled  to  any  sinking  fund.  See  "Descrip- 
tion of  Notes." 

The    Company   intends    to   make    application   for  listing  the   Debentures   and  the   Notes 
on  the  New  York  Stock  Exchange. 

THESE  SECURITIES  HAVE  NOT  BEEN  APPROVED  OR  DISAPPROVED  BY  THE 

SECURITIES    AND    EXCHANGE    COMMISSION    NOR    HAS    THE    COMMISSION 

PASSED  UPON  THE  ACCURACY  OR  ADEQUACY    OF   THIS    PROSPECTUS. 

ANY  REPRESENTATION  TO  THE  CONTRARY  IS  A  CRIMINAL  OFFENSE. 

Initial  Public        Underv/riting  Discounts 
Offering  Price(l)        and  Commissions(2)  Procaeds(3) 

Debentures : 

Per  Debenture  99.50%  .875%  98.625% 

Total $74,625,000  $656,250  $73, 968,750 

Notes: 

Per  Note  100%  .700%  99.300% 

Total $50,000,000  $350,000  $49,650,000 

(1)  Plus  accrued  interest  from  February  1,  1975. 

(2)  The  Company  has  agreed  to  indemnify  the  Underwriters  against  certain  liabilities,  includ- 
ing liabilities  under  the  Securities  Act  of  1933. 

(3)  The  proceeds  are  stated  before  deduction  of  expenses  payable  by  the  Company,  estimated 
at  $260,000. 

The  Debentures  and  Notes  are  offered  severally  by  underwriters  as  specified  herein, 
subject  to  receipt  and  acceptance  by  them  and  subject  to  the  right  to  reject  any  order  in  whole 
or  in  part.  In  addition,  the  Debentures  are  being  offered  at  the  initial  public  offering  price 
on  behalf  of  the  Company  to  certain  institutions  by  the  several  underwriters  as  described  under 
"Delayed  Delivery  Arrangements"  herein.  It  is  expected  that  the  Debentures  and  Notes  will 
be  ready  for  delivery  in  definitive  form  at  the  office  of  Goldman,  Sachs  &  Co.,  New  York,  New 
York  on  or  about  February  13,  1975,  and  that  Debentures  purchased  from  the  Company  for 
delayed  delivery  will  be  delivered  on  July  16,  1975.  The  Debentures  and  the  Notes  will  be 
issued  only  in  fully  registered  form. 

Goldman,  Sachs  &  Co.  Salomon  Brothers 


The  date  of  this  Prospectus  is  February  6,  1975 
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Litigation 

Esmark  or  its  subsidiaries  are  parties  to  a  number  of  legal  actions,  including  (a)  a 
consolidated  action  (including  purported  class  claims),  first  filed  in  1971,  in  the  Federal  District 
Court  in  New  York  City  by  the  City  of  New  York,  nine  corporate  and  four  other  plaintiffs 
against  the  then  major  factors  in  the  rendering  business  in  the  New  York  Metropolitan  area 
including  Swift  and  certain  individuals  (including  Swift's  former  manager)  in  which  treble  dam- 
ages of  an  unspecified  amount  are  sought  for  alleged  violatio!is  of  the  antitrust  laws  in  the  render- 
ing business  in  the  New  York  Metropolitan  area  in  certain  prior  years ;  (b)  an  action  filed  in  1972 
in  the  Federal  District  Court  in  Chicago  against  Swift  by  Security  Mutual  Casualty  Company 
alleging  that  in  certain  prior  years  Swift  violated  (i)  the  antitrust  laws,  (ii)  through  various 
acts  the  antifraud  provisions  of  Section  10(b)  of  the  Securities  Exchange  Act  of  1934  and 
Rule  10(b) 5  thereunder,  and  (iii)  its  fiduciary  duties  to  the  plaintiff,  its  minority  policy  holders 
and  non-member  insureds,  and  Haiminp-  Hamao-ps  in  excess  of  $357.000.000  (including  treble 
damages)  ;  and  (c)  three  purported  class  actions  filed  in  1974  in  the  Federal  District  Courts 
in  Chicago  and  New  Orleans  and  the  Delaware  Chancery  Court  in  Wilmington  in  connection 
with  the  September  30,  1974  tender  offer  by  Vickers  to  the  stockholders  of  TransOcean  alleging 
in  one  or  more  of  said  cases  (i)  violations  of  the  antimanipulative,  antifraud,  registration  and 
take-over  provisions  of  the  federal  securities  laws  and  of  the  federal  antitrust  laws,  (ii)  violations 
of  vai'ious  state  antitrust  laws  and  the  securities  and  Blue  Sky  laws  of  Louisiana  and  other  states 
whei'e  members  of  the  alleged  class  reside  and  (iii)  breach  of  fiduciary  obligations  to  the  minority 
stockholders  of  TransOcean  and  seeking  various  relief,  including  rescission  and  damages:  one 
of  these  actions  includes  a  derivative  count  with  respect  to  dealings  between  TransOcean  and 
certain  subsidiaries  of  the  Company  (and  joins  all  but  one  of  the  directors  of  the  Company  as 
defendants).  There  has  been  substantial  discover}'  in  the  actions  referred  to  at  (a)  and  (b) 
above  and  a  trial  date  has  been  tentatively  set  for  March  1975  in  the  action  referred  to  at  (b) 
above.  The  actions  referred  to  at  (c)  are  in  preliminary  stages  except  for  the  Wilmington 
case  which  is  set  for  trial  beginning  April  7,  1975.  Although  the  ultimate  liabilities,  if  any.  which 
may  result  from  legal  actions  against  the  Company  cannot  be  determined  at  this  time,  in  the 
opinion  of  Scott  E.  Bohon,  Vice  President  and  General  Counsel  of  the  Company,  any  such 
liabilities  or  any  other  relief  that  might  be  granted  under  any  judgment  will  not  have  a 
materially  adverse  effect  on  the  Company's  consolidated  financial  position,  nor  have  a  substantial 
effect  upon  its  earnings. 

Presently  pending  are  nine  judicial  and  administrative  proceedings  relating  to  com- 
pliance with  laws  and  regulations  relating  to  the  alleged  discharge  of  materials  into  the 
environment  or  otherwise  relating  to  the  protection  thereof.  In  management's  opinion  none 
of  such  proceedings,  nor  all  taken  as  a  group,  will  have  a  substantial  effect  upon  the  earnings 
or  financial  position  of  the  Company.  The  principal  proceedings  involve  the  Swift  Chemical 
fertilizer  mixing  plant  at  Winterhaven,  Florida  and  the  Swift  edible  oil  refinery  at  Bradley, 
Illinois. 

Since  1920  Swift  and  three  other  meat  packers  have  been  subject  to  the  restrictions  of 
the  so-called  Packers  Consent  Decree.  The  Decree,  as  modified  in  1971  and  in  1975,  continues 
to  impose  restraints  on  (a)  owning  or  operating  retail  meat  markets;  (b)  transporting  or  selling 
at  retail  of  about  100  non-meat  grocery  items;  (c)  the  ownership  of  public  cold  storage  ware- 
houses; and.  (d)  entry  into  the  business  of  m.anufacturing,  and/or  wholesale  distribution  of 
the  prohibited  products,  except  by  internal  expansion  or  limited  acquisition. 

Press  reports  indicate  that  the  Antitrust  Division  of  the  Department  of  Justice  plans  to 
investigate  various  industries,  and  has  begun  an  investigation  of  the  potash  industry  and  the 
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phosphate  industry.  On  Januaiy  23,  1975  the  Company  received  a  subpoena  from  a  Federal 
Grand  Jury  in  Chicago  requesting  documents  relating  to  potash.  In  management's  opinion  the 
Company's  operations  have  not  violated  the  antitrust  lav/s. 

Employment  and  Labor  Relations 

The  average  number  of  employes  of  the  Company  during  the  last  fiscal  year  was  33,500. 
Labor  relations  are  considered  good.  The  operating  companies  and  divisions  have  some  250 
collective  bargaining  agreements.  The  principal  contracts  are  two  national  agi-eements  covering 
production  and  maintenance  employes  at  meat  packing  plants.  These  contracts  with  the  Amal- 
gamated Meat  Cutters  and  Butcher  Workmen  of  America,  AFL-CIO,  and  the  National  Brother- 
hood of  Packinghouse  Workers  are  for  a  three-year  period  ending  September  1,  1976. 

Miscellaneous 

The  Company  has  a  continuing  program  of  examining  diversification  opportunities.  On 
January  23,  1975,  the  Company  and  Doric  Corporation  of  Oklahoma  City  announced  a 
proposal  for  the  acquisition  of  Doric  by  Esmark  on  the  basis  of  .46  share  of  Esmark  Common 
Stock  for  each  Doric  share,  involving  922,741  Esmark  shares.  Doric's  principal  lines  of  business 
(conducted  through  dirisions  and  subsidiaries)  are  the  sale  of  dental  equipment  and  supplies, 
oil  and  gas  operations,  the  manufacture  and  sale  of  pet  food  and  the  production  of  specialty 
chemicals  and  metals.  Preliminary  Doric  figures  for  the  year  ended  December  31,  1974  indicate 
revenues  of  approximately  $95,000,000  with  net  earnings  of  about  $5,300,000  ($3,500,000  in 
1973  and  $2,800,000  in  1972).  As  of  that  date,  it  had  total  assets  of  $65,000,000,  long-term 
debt  (exclusive  of  current  maturities)  of  $18,000,000  and  stockholders'  equity  of  $35,400,0ij0 
(air approximate).  Completion  of  the  acquisition  (following  a  Doric  stockholdere'  meeting) 
would  not  have  a  material  eifect  on  the  coverage  of  interest  on  the  securities  offered  hereby,  or 
revenues,  net  earnings  or  financial  position  of  the  Company.  There  is  no  assurance  that  this 
acquisition  will  be  completed. 

V  PROPERTIES 

The  principal  domestic  plants  and  mines  and  the  other  materially  impoi'tant  physical  prop- 
erties of  Esmark's  operating  subsidiaries  are  set  forth  below. 

Foods 


Fresh  meats  (primarily  beef,  pork  and/or  lamb) 

Edible  oil  refineries  

Soybean  oil  mills 

Poultry  plants  and  feed  mills  

Dairy  plants  (primarily  cheese  and  ice  cream) 

Processed  meats                           "  ^         '    .  6 

Grocei-y  products — 

Canned  hams             .-..r.-.r.^. ...:..:. „:..:....-..;....  1 

Peanut  butter - 1 


Number 

of  Plants 

Expiration 
Dates  of  Leases 

Owned 

Leased* 

13 

6 

1978  to  1989 

4** 
4 

19 

7 

1975  to  1983 

(5  with  renewal  options) 

11 

.     5 

1975  to  1992 

(3  with  renewal  options) 

*  Leases  relating  to  six  of  these  plants  have  been  treated  as  lease-purchases  for  financial  report- 
ing purposes  and,  accordingly,  have  been  capitalized. 
**One  of  these  refineries  (located  in  Los  Angeles)  will  be  closed  in  April  1975. 
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ESMARK,  INC. 
CONSOLIDATED  STATEMENT  OF  FINANCIAL  POSITION 

ASSETS 

Oct.Se,197U 


(In  thousands 
of  dollars) 
Current  assets: 

Cash  (Note  3) $        1.359 

Temporary   investments    (Note   3) 29,792 

Receivables,  primarily  trade,  less  allowances  of  $4,244  262,450 

Inventories  (Notes  2c  and  4)    387,268 

Prepayments  and  other  current  assets — 

Deferred  income  taxes  (Note  2f)    7,889 

Other 6,383 

Total  current  assets     695,141 


See  accompanying  notes. 
46 


Investments  and  other  assets  (Notes  2d  and  5)  : 
Investments  in  and  advances  to — 

NonconsoHdated   subsidiaries 14,933 

Affiliated  companies    12,780 

Long-term  receivables    4,617 

Other  assets  15,560 


Total  investments  and  other  assets  ,  47,890 


Property  and  operating  facilities  (Notes  2e  and  6)  501,153 

Excess  of  cost  over  net  assets  of  purchased  businesses  (Note  2a)   21,959 

$1,266,143 
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PARENS  PATRIAE  IN  ANTITRUST:     A  BLESSING 

FOR  THE  CONSUMER  OR  AN  AFFRONT  TO  THE 

FOURTEENTH  AMENDMENT? 

By  Patricia  E.  Cole* 


The  well-wom  adage,  caveat  emptor,  once  looked  upon  as  the  cor- 
nerstone of  the  business  world,  is  being  replaced  today  by  a  concept 
of  consumer  protection  based  upon  stringent  statutes  and  governmental 
enforcement  Accordingly,  a  bill*  was  introduced  in  the  House  of 
Representatives  which  would,  if  passed,  authorize  state  attorneys  gen- 
eral to  bring  treble-damage  antitrust  actions  as  parens  patriae  on  be- 
half of  their  states'  economically  injured  citizens.  This  note  concerns 
the  question  of  whether  a  parens  patriae  suit  brought  under  this  legis- 
lation would  violate  the  due  process  rights  of  those  injured  citizens  by 
usurping  their  cause  of  action. 

When  the  antitrust  laws  have  been  violated  resulting  in  an  eco- 
nomic injury  to  a  large  number  of  citizen-consumers  in  a  state,  this  bill 
authorizes  tiie  state  attorney  general  to  proceed  on  their  behalf  to  re- 
cover treble  damages.  Nothing  in  the  bill  provides  for  notifying  the 
consumers  that  their  cause  of  action  is  being  pursued  or  even  that  they 
have  a  cause  of  action.  The  bill  allows  for  neither  participation  in  the 
suit  by  an  individual  nor  an  opportunity  to  withdraw  and  pursue  a 
separate  remedy.  The  recovery,  as  envisioned  by  the  bill,  would  be 
based  on  the  defendants'  records  rather  than  on  the  claims  of  each  in- 
jured citizen.  In  this  way  the  entire  amount  of  the  overcharge,  trebled, 
would  be  recovered,  leaving  the  defendants  free  from  further  liability. 
Therefore,  the  suit  brought  by  the  attorney  general  necessarily  includes 
the  cause  of  action  of  every  injured  citizen  in  the  state. 

The  courts  have  recognized  that  a  cause  of  action  is  a  vested  prop- 
erty ri^t  protected  by  the  Fifth  and  Fourteenth  Amendments.'  As 
such,  it  cannot  be  taken  from  a  citizen  without  due  process  of  law. 
The  focus  of  this  note  is  whether  this  parens  patriae  legislation  pro- 
vides that  due  process  for  the  individual  citizen. 

*     Member,  third  year  class. 

1.  H.R.  12921,  93d  Cong.  2d  Sess.  (1974). 

2.  See,  e^.,  Coombes  v.  Getz,  285  U.S.  434,  448  (1932);  Edwardsen  v.  Morton, 
3«9  F.  Snpp.  1359,  1376  (D.D.C.  1973). 

(1127) 
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It  is  necessary  to  begin  by  exploring  the  evolution  of  the  concept 
of  parens  patriae  from  its  common  law  roots  in  England  to  its  looming 
potential  as  a  highly  effective  weapon  in  the  arsenal  of  antitrust  en- 
forcement. The  relative  ineffectiveness  of  present  methods  of  antitrust 
enforcement,  including  class  actions  and  government  criminal  and  in- 
junctive suits,  will  be  considered. 

Next  the  background  of  the  due  process  requirement  of  notice  will 
be  analyzed.  Notice  has  always  been  regarded  as  an  important  aspect 
of  due  process  because  it  ensures  that  the  individual's  interest  will  be 
adequately  represented  by  informing  him  of  any  proceeding  in  which 
that  interest  is  involved.  Then  he  may  decide  whether  to  participate 
in  the  proceeding  or  let  others  represent  his  interests.  But  the  history 
of  the  notice  requirement  reveals  that  the  individual's  interest  in  receiv- 
ing individual  notice  and  the  value  of  the  rights  involved  must  be  bal- 
anced against  the  difficulty  of  sending  out  individual  notice.  In  a 
parens  patriae  suit  to  recover  for  a  widespread  consumer  injury,  an  in- 
dividual's interest  in  receiving  notice  and  the  value  of  his  claim  would 
be  small,  while  the  state's  interest  in  bringing  the  action  to  deter  future 
violations  and  to  provide  the  consumer  with  some  method  for  recover- 
ing damages  would  be  great.  The  economic  reality  is  that  if  a  state 
had  to  send  out  individual  notice  to  every  consumer  in  the  state,  very 
few  actions  would  be  brought,  and  the  cause  of  action  would,  in  all 
probability,  be  lost  to  the  consumer.  The  overriding  need  for  parens 
patriae  legislation  which  would  enable  large-scale  consumer  antitrust 
actions  to  be  brought  by  the  state  attorney  general  far  outweighs  the 
potential  problems  that  may  arise. 

Historical  Development  of  Parens  Patriae 

The  concept  of  parens  patriae  is  not  new.  In  early  English  com- 
mon law,  the  king,  as  "father  of  the  coimtry,"  had  the  power  to  act  as 
guardian  of  persons  under  legal  disabilities  to  act  for  themselves. 
Blackstooe  refers  to  the  sovereign  or  his  representative  as  the  "general 
guardian  of  all  infants,  idiots,  and  lunatics,"  and  as  the  superintendent 
of  "all  charitable  uses  in  the  kingdom."'  Parens  patriae  suits  recognize 
that  the  law  should  not  permit  one  person  to  injure  another  with  im- 
punity merely  because  the  injured  person  is  unable  to  appear  in  court. 

Three  important  elements  of  the  original  concept  of  parens  patriae 
should  be  not«i:  1)  it  is  a  common  law  doctrine  and  therefore  subject 
to  expansion  and  development;  2)  it  is  an  interstitial  doctrine  designed 
to  fill  a  gap  in  the  law;  and  3)  the  parens  patriae  actions  were  not 
brought  on  behalf  of  the  sovereign,  but  by  the  sovereign  on  behalf  of  the 
injured  persons. 

3.    3  W.  Blaocstone,  Commentaues  *47. 
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In  the  United  States,  the  parens  patriae  function  of  the  king 
passed  to  the  states.* 

Early  Parens  Patriae  Cases 

The  nature  and  scope  of  parens  patriae  has  been  greatly  expanded 
in  this  country  to  permit  a  state  to  sue  when  a  large  number  of  its  citi- 
zens is  threatened  with  injury,  and  the  injured  citizens  are  unable  to 
protect  their  own  interests  because  of  the  number  of  people  affected 
and  the  often  complex  nature  of  the  problem.  This  expansion  is  re- 
flected in  a  number  of  cases  decided  early  in  this  century.'  These 
cases  were  brought  under  Article  HI  section  2  of  the  Constitution 
which  provides  for  the  original  jurisdiction  of  the  Supreme  Court  in  any 
case  in  which  a  state  is  suing  on  its  own  behalf." 

In  Louisiana  v.  Texas,''  the  state  of  Louisiana  "presented  herself 
in  the  attitude  of  parens  patriae,  trustee,  guardian  or  representative  of 
all  her  citizens"*  in  a  suit  to  enjoin  Texas  from  so  administering  its 
quarantine  regulations  as  to  prevent  Louisiana  merchants  from  sending 
goods  into  or  through  Texas.  The  lack  of  an  independent  interest  in 
the  property  of  its  citizens  did  not  prevent  Louisiana  from  bringing  a 
parens  patriae  claim  but  merely  denied  it  the  original  jurisdiction  of 
the  Supreme  Court  to  hear  that  claim  because  the  suit  was  not  brought 
on  the  state's  own  behalf.  The  propriety  and  utiUty  of  parens  patriae 
suits  based  on  an  injury  to  the  public  at  large  were  clearly  recognized 
in  this  case.* 

In  Missouri  v.  Illinois,^"  a  suit  to  enjoin  the  discharge  of  sewage 
into  the  Mississippi  River  by  a  Chicago  sanitation  district.  Judge  Shiras 
upheld  Missouri's  standing  to  sue,  stating  "it  must  surely  be  conceded 
that,  if  the  health  and  comfort  of  the  inhabitants  of  a  State  are  threat- 
ened, the  State  is  the  proper  party  to  represent  and  to  defend  them."" 

4.  Hawmii  v.  Standard  Oil  Co..  405  U.S.  251,  257  (1972). 

5.  North  Dakota  v.  Minnesota,  263  U.S.  365  (1923);  Pennsylvania  v.  West 
ViriJnia,  262  U.S.  553  (1923);  New  York  v.  New  Jersey,  256  U.S.  296  (1921);  Kansas 
y.  Colorado,  206  U.S.  46  (1907);  Missouri  v.  Hlinois,  180  U.S.  208  (1901);  Louisiana  v. 
Texas,  176  U.S.  1  (1900). 

6.  "In  all  cases  ...  in  which  a  State  shall  be  a  party,  the  Supreme  Court  shall 
have  original  jurisdiction.**  U.S.  Const,  art.  Ill,  §  2.  This  provision  was  viewed  as  a 
substitute  for  the  war-  and  treaty-making  powers  which  were  lost  to  the  states  when  they 
joined  the  Union.  It  was  felt  that  through  litigation  in  the  Supreme  Court,  a  state  would 
be  able  to  protect  the  interests  of  its  citizens  as  it  had  through  wars  and  treaties  in  the 
past  Set  Missouri  v.  Illinois,  180  U.S.  208,  241  (1901);  Louisiana  v.  Texas,  176  U.S.  1, 
27  (Brown  J.,  concurring)  (1900). 

7.  176U.S.  1  (1900). 

8.  Id.  at  19. 

9.  Id.;  see  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251,  258  (1972). 
10.    180U.S.  208  (1901). 

IL   Id.atUl. 
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But  the  Court  had  an  even  niore  compelling  interest  to  consider: 
"[T]he  nature  of  the  injury  complained  of  is  such  that  an  adequate 
remedy  can  only  be  found  in  this  court  at  the  suit  of  the  State  of  Mis- 
souri."'^ Though  this  case  was  primarily  concerned  with  a  state's 
power  to  protect  the  "health  and  comfort"  of  its  citizens,  it  serves  also 
as  an  example  of  the  flexible  powers  of  the  Court  in  applying  the  com- 
mon law  doctrine  of  parens  patriae  to  achieve  an  equitable  result. 

Georgia  v.  Tennessee  Copper  Co."  was  not  a  parens  patriae  case, 
but  its  holding  has  often  been  erroneously  invoked  as  a  standard  for 
parens  patriae  actions.  Georgia  was  suing  neither  in  its  sovereign  ca- 
pacity to  protect  its  property  nor  in  its  parens  patriae  capacity  to  protect 
the  property  of  its  citizens,  but  in  its  "quasi-sovereign"  capacity  to  pro- 
tect its  residual  interest  in  the  property  within  its  borders.  For  this 
reason  the  Court  required  "an  interest  independent  of  and  behind  the 
titles  of  its  citizens"  in  order  to  show  the  requisite  state  interest  to  in- 
voke the  original  jurisdiction  of  the  Supreme  Court.  Justice  Holmes 
described  the  capacity  in  which  the  state  was  suing  as  follows: 

The  case  has  been  argued  largely  as  if  it  were  one  between 
two  private  parties;  but  it  is  not.  TTie  very  elements  that  would  be 
relied  upon  in  a  suit  between  fellow-citizens  as  a  ground  for  equit- 
able relief  are  wanting  here.  The  State  owns  very  little  of  the  ter- 
ritory alleged  to  be  affected,  and  the  damage  to  it  capable  of  esti- 
mate in  money,  possibly,  at  least,  is  small.  This  is  a  suit  by  a  State 
for  an  injury  to  it  in  its  capacity  of  lywoji-sovereign.  In  that  ca- 
pacity the  State  has  an  interest  independent  of  and  behind  the  titles 
of  its  citizens,  in  all  the  earth  and  air  within  its  domain.  It  has  the 
last  word  as  to  whether  its  mountains  shall  be  stripped  of  their  fo- 
rests and  its  inhabitants  shall  breathe  pure  air.  It  might  have  to 
pay  individuals  bdfore  it  could  utter  that  word,  but  with  it  remains 
the  final  power.** 

Although  there  is  little  similarity  between  a  "quasi-sovereign"  suit 
and  a  parens  patriae  suit,"  the  idea  that  a  state  needs  "an  interest  in- 
dependent of  and  behind  the  titles  of  its  citizens"  is  one  which  has  been 
erroneously  applied  in  parens  patriae  suits  brought  since  the  Georgia 

12.  Id.  (tmfbiMs  added). 

13.  206  U.S.  230(1907). 
U.    W.  at  237. 

15.  A  "quasi-sovereign"  suit  is  a  suit  brmight  by  a  state  on  its  own  behalf  to  protect 
Hi  residual  interest  in  all  the  land  in  the  state;  a  parens  patriae  suit  is  also  brought  by  the 
state,  but  its  purpose  is  to  protect  the  state's  citizens  from  economic  injury  to  their  land, 
business  or  welfare.  The  difference  is  in  both  the  purpose  of  the  suit  and  the  type  of 
injury  which  may  cause  the  suit  to  be  brought.  The  procedural  differences  between  the 
two  require  that  in  a  "quasi-sovereign"  suit  the  state  must  have  "an  interest  independent 
of  and  behind  the  titles  of  its  citizens"  in  order  to  have  sunding  to  bring  the  suit  at  aU. 
In  a  parens  patriae  suit  there  need  only  be  a  large  number  of  the  state's  citizens  vAto  are 
economically  injured  for  the  state  to  have  standing  to  sue  on  their  behalf. 
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case."  Nothing  in  Georgia  would  indicate  that  the  state  intended  to 
sue  as  parens  patriae,  nor  that  the  independent  interest  test  should  ap- 
ply to  a  parens  patriae  suit. 

Legal  Elements  of  Parens  Patriae 

Some  commentators  are  of  the  opinion  that  a  state  as  parens  patriae 
"cannot  sue  merely  to  promote  the  individual  interests  of  some — or 
even  all — of  its  citizens.""  Justice  Clarke,  reporting  the  opinion  of 
the  Court  in  New  York  v.  New  Jersey,^^  seems  to  answer  this  in  his 
statement:  "The  health,  comfort  and  prosperity  of  the  people  of  the 
State  and  the  value  of  their  property  being  gravely  menaced  ...  the 
State  is  the  proper  party  to  represent  and  defend  such  rights  .  .  .  ."" 

The  nexus  in  the  parens  patriae  suits  discussed  above  is  that  a 
large  number  of  the  state's  citizens  were  injured,  or  threatened  with 
injury,  and  were  unable  to  protect  their  own  interests  because  of  the 
number  of  people  affected  and  the  often  complex  nature  of  the  prob- 
lem. The  courts  permitted  these  suits  even  though  the  persons  repre- 
sented were  technically  competent  to  bring  their  own  suits,  and  even 
though  there  was  no  direct  injury  to  any  proprietary  interest  of  the 
state. 

Parens  Patriae  in  Antitrust  Suits 

Georgia  v.  Pennsylvania  Railroad  Co.'"  was  the  first  case  in  which 
a  state  sued  for  injunctive  relief  and  damages  under  the  federal  antitrust 
laws.  The  state  of  Georgia  filed  a  complaint  against  twenty  railroads, 
alleging  that  they  had  conspired  to  restrain  trade  and  to  fix  prices  to  the 
detriment  of  Georgia  shippers.  The  Court  held,  in  a  five-to-four  deci- 
sion, that  Georgia,  as  parens  patriae,  had  the  right  to  sue  for  an  injunc- 
tion under  the  antitrust  laws.^^  In  discussing  the  propriety  of  such  a  suit. 
Justice  Douglas  stated: 

[W]c  find  no  indication  that,  when  Congress  fashioned  those  civil 
[antitrust]  remedies,  it  restricted  the  States  to  suits  to  protect  their 

16.  See,  e^g.,  Haw»ii  v.  Standard  Oil  Co.,  405  U.S.  251,  258  (1972);  Pennsylvania 
V.  West  Virginia,  262  U.S.  553,  591-92  (1923)  (suit  to  enjoin  West  Virginia's  interfer- 
ence with  the  flow  of  natural  gas). 

17.  See,  e.g.,  Malina  k  Blechman,  Parens  Patriae  Suits  for  Treble  Damages  Under 
the  Antitrust  Laws,  65  Nw.  U.L.  Rev.  193,  209  (1970)  (emphasis  in  original). 

18.  256  U.S.  296  (1921)  (suit  to  enjoin  the  discharge  of  sewage  into  New  York' 
Harbor). 

19.  /</.  at  301-02. 

20.  324  U.S.  439(1945). 

21.  The  only  apparent  reason  for  the  Court's  eventual  denial  of  Georgia's  damage 
daim  was  the  holding  in  Keogh  v.  Chicago  &  N.W.  Ry.  Co.,  260  U.S.  156  (1922),  which 
stated  that  once  rates  were  approved  by  the  Interstate  Commerce  Commission,  r«funds  of 
any  part  of  the  rate  would  constitute  an  illegal  rebate.  Id.  at  453. 
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proprietary  interests.  Suits  by  a  State,  parens  patriae,  have  long 
been  recognized.  There  is  no  apparent  reason  why  those  suits 
should  be  excluded  from  the  purview  of  the  anti-trust  acts-^^* 

There  was  a  strong  dissent  by  Chief  Justice  Stone  in  this  case, 
based  on  his  belief  (shared  by  Justices  Frankfurter,  Jackson  and  Ro- 
berts) that  Georgia's  citizens  could  prosecute  their  own  suits,  and 
therefore  the  state  did  not  have  standing  to  bring  the  action."  Chief 
Justice  Stone  seems  to  have  ignored  the  previous  decisions  authorizing 
a  state  to  bring  suit  parens  patriae  when  a  large  number  of  its  citizens 
have  been  injured.  In  addition,  the  economic  injury  to  Georgia's  citi- 
zens was  an  economic  injury  to  the  entire  state.  As  Justice  Douglas 
wrote,  "The  rights  which  Georgia  asserts,  parens  patriae,  are  those  aris- 
ing from  an  alleged  conspiracy  of  private  persons  whose  price-fixing 
scheme,  it  is  said,  has  injured  the  economy  of  Georgia."** 

The  Georgia  case  stands  for  the  proposition  that  a  state  can  bring 
a  parens  patriae  suit  under  the  federal  antitrust  laws  for  injury  to  its 
citizens  and  for  injury  to  its  economy.  Although  the  Court  did  not  spe- 
cifically deal  with  the  question  of  damages,  implicit  in  the  opinion  is 
the  assumption  that,  under  different  circumstances,  damages  would  be 
awarded  under  the  antitrust  laws." 

Two  Recent  Cases 

Within  the  last  five  years  there  have  been  two  significant  cases 
dealing  with  the  question  of  the  applicability  of  parens  patriae  suits  to 
antitrust  violations.  In  Hawaii  v.  Standard  Oil  Co.,^*  the  state  of  Ha- 
waii filed  suit  against  four  oil  companies,  charging  them  with  violation 
of  section  1  of  the  German  Act"  by  entering  into  unlawful  contracts, 
conspiring  and  combining  to  restrain  trade  and  commerce  in  the  sale, 
marketing  and  distribution  of  refined  petroleum  products,  and  attempt- 

22.  Id.atUT. 

23.  W.  at  473. 

24.  W.  at  447. 

25.  Id.  at  453.  As  Chief  Judge  Pence  condoded  in  the  district  court  opinion  in  the 
Standard  Oil  caae:  "Absent  the  impact  of  the  Keogh  decision,  the  only  rational  inference 
to  be  drawn  from  Georgia  v.  Pennsylvania  RJi.,  is  that  an  antitrust  suit  for  treUe 
damages  was  properly  pled  by  Georgia  in  its  parens  patriae  edacity.  Certainly  the  broad 
objectives  of  the  antitnist  statutes  are  not  to  be  meanly  or  narrowly  curtailed  because  it 
is  a  state  that  brings  a  damage  claim  thereunder,  in  a  parens  patriae  capacity."  Hawaii  v. 
Standard  OU  Co..  301  F.  Supp.  982,  987  (D.  Hawaii  1969),  rev'd,  431  F.2d  1282  (9th 
Cir.  1970),  affd,  405  U.S.  251  (1972).  Justice  Brennan  in  his  dissent  from  the  Supreme 
Court  opinion  in  the  Hawaii  case  stated:  "Implicit  in  the  decision,  however,  was  the 
holding  that  Georgia,  as  parens  patriae,  could  have  recovered  damages  under  the 
antitrust  laws  for  a  conspiracy  involving  other  than  agency-approved  transportation 
charges."  Hawaii  v.  Standaid  Oil  Co.,  405  U.S.  251,  272  (1972). 

26.  405  U.S.  251  (1972). 

27.  15U.S.CI  1  (1970). 
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ing  to  monopolize  and  actually  monopolizing  that  trade  and  com- 
merce.^* Hawaii  sought  recovery  in  three  separate  capacities:  in  its 
proprietary  capacity  for  overcharges  on  petroleum  products  which  were 
purchased  by  the  state  itself,  as  parens  patriae  to  recover  for  injuries 
to  the  general  economy  of  the  state,  and  as  a  class  representative  for 
all  purchasers  of  petroleum  products  in  the  state.'"  The  district  court 
dismissed  the  class  action  claim  as  unmanageable,  but  retained  the 
parens  patriae  claim. ^**  The  Ninth  Circuit  reversed  the  decision  of  the 
district  court  and  directed  that  the  parens  patriae  count  also  be  dis- 
missed.''   The  Supreme  Court  granted  certiorari.*'^ 

The  issue  as  described  by  the  Court  was  "not  whether  Hawaii  may 
maintain  its  lawsuit  on  behalf  of  its  citizens,  but  rather  whether  the  in- 
jury for  which  it  seeks  to  recover  is  compensable  under  §  4  of  the 
Clayton  Act.  Hence,  Hawaii's  claim  cannot  be  resolved  simply  by 
reference  to  any  general  principles  governing  parens  patriae  actions."" 
Section  4  of  the  Clayton  Act  reads  as  follows: 

Any  person  who  shall  be  injured  in  his  business  or  property  by 
reason  of  anything  forbidden  in  the  antitrust  laws  may  sue  therefor 
in  any  district  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found  or  has  an  agent,  without  respect  to  the 
amount  in  controversy,  and  shall  recover  threefold  the  damages  by 
him  sustained,  and  the  cost  of  suit,  including  a  reasonable  attor- 
ney's fee.** 

The  Court  decided  that  this  section  did  not  cover  Hawaii's  injury,  be- 
cause damage  to  the  state's  general  economy  is  not  an  injury  to  its 
"business  or  property"  within  the  meaning  of  the  act.  But  the  Court 
did  say  that  "Hawaii  plainly  qualifies  as  a  person  under  ...  the  statute, 
whether  it  sues  in  its  proprietary  capacity  or  as  parens  patriae."^^ 

The  Court  expressed  the  opinion  that  if  Congress  had  intended 
the  antitnist  laws  to  cover  damage  to  a  state's  general  economy,  it 

28.  Hawaii  v.  SUndard  Oil  Co.,  405  U.S.  251,  253  (1972). 

29.  Id.  at  254-55.  The  state  also  sought  recovery  as  parens  patriae  for  all  purchas- 
ers in  the  state,  but  this  count  was  dismissed  by  the  district  court,  and  Hawaii  replaced  it 
with  the  count  for  damages  for  harm  done  to  the  economy  of  the  state.  However,  the 
philosophy  of  the  original  count  was  still  present  when  the  counsel  for  Hawaii,  in  oral 
argument,  suggested  that  recovery  by  the  state  could  benefit  the  injured  consumers  in  one 
of  two  ways:  1 )  the  citizens  would  benefit  from  reduced  taxation  if  the  state  retained  the 
funds  recovered,  or  2)  injured  citizens  would  be  able  to  recover  their  specific  claims  out 
of  the  funds  recovered  by  the  state.  40  U.S.L.W.  at  3189  (Oct.  26,  1971);  see  Comment, 
Hawaii  v.  Standard  Oil  Co.:  Aloha  to  Parens  Patriae?,  22  Catholic  U.L.  Rev.  156,  158 
(1972). 

30.  301  F.  Supp.  982  (D.  Hawau  1969). 

31.  431  F.2d  1282  (9th  Cir.  1970). 

32.  401  U.S.  936  (1971). 

33.  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251,  259  (1972). 

34.  15  U.S.C.  «  15  (1970)  (emphasis  added). 

35.  405  U.S.  at  261-62  (1972). 


499 


1134  HASTINGS  CONSTITUTIONAL  LAW  QUARTERLY  [Vol.  2 

would  have  expressly  provided  for  it."  This  view,  however,  ignores 
the  very  nature  of  the  antitrust  laws,  which  were  purposely  written  as 
broadly  as  possible  to  allow  for  situations  not  foreseen  at  the  time  of 
drafting." 

The  other  concern  of  the  Court  was  that  since  under  the  antitrust 
laws  each  citizen  could  recover  for  individual  damages,  allowing  Hawaii 
to  recover  for  damage  to  the  general  economy  would  be  opening  "the 
door  to  dupUcative  recoveries."'*  However,  in  this  case  such  a  result 
hardly  seems  likely.  The  district  court  had  denied  Hawaii's  count  as 
representative  of  a  class  of  injured  consumers,  finding  that  "under  the 
circumstances  .  .  .  the  class  action  based  upon  injury  to  every  indi- 
vidual purchaser  of  gasoline  in  the  State  ...  in  the  context  of  the 
pleadings,  would  be  unmanageable."" 

The  most  recent  opinion  on  the  applicability  of  parens  patriae  to 
an  antitrust  treble  damage  action  is  the  Ninth  Circuit  decision  in  Cali- 
fornia V.  Frito-Lay  Inc.*"  In  this  action  California  sought  to  recover 
treble  damages  for  an  alleged  conspiracy  by  twelve  manufacturers  of 
"snack  food"  to  fix  and  maintain  prices  in  violation  of  section  1  of  the 
Sherman  Act.    The  state's  second  cause  of  action  reads  as  follows: 

The  State  of  California,  as  sovereign,  agent  and  protector  of 
all  its  citizens,  sues  parens  patriae  as  representative  of  its  citizens 
who  are  natiu-al  persons  and  who  have  not  sued  in  their  own  right. 
This  action  is  brought  for  treble  the  amount  of  damages  suffered  by 
its  citizens  due  to  ^e  defendants'  violations  of  the  antitrust  laws  of 
the  United  States.  It  is  impractical  or  impossible  for  the  citizens 
represented  herein  to  bring  individual  suits  to  recover  damages  and 
the  duty  to  protect  their  interests  and  to  enforce  the  policy  of  the 
andtnist  laws  rests  with  their  sovereign,  the  State  of  California.'** 

The  district  court  had  denied  defendants'  motion  to  dismiss  this 
cause  of  action  stating: 

Courts  cannot  shrink  from  the  responsibility  of  providing  a  forum 
for  litigating  claimed  violations  of  rights — private  or  public — ^just 
because  it  has  never  been  done  before.  Parens  patriae  in  this 
representative  sense  meets  both  the  letter  and  the  spirit  of  Section 
4  of  the  Clayton  Act.  This  Court  has  been  presented  no  valid  rea- 
son why  California,  insofar  as  it  purports  to  represent  citizens  for 

36.  "At  tbe  very  least,  if  the  latter  type  of  injury  is  to  be  compensable  under  the 
urtitrnst  laws,  we  should  insist  upon  a  clear  expression  of  a  congressional  purpose  to 
make  it  so,  and  no  such  expression  is  to  be  found  in  S  4  of  the  Clayton  Act."  Id.  at  264. 

37.  See  21  Cono.  Reg.  2460  (1890)  (remarks  of  Senator  Sherman):  "All  that  we, 
as  lawmakers,  can  do  is  to  declare  general  principles  .  .  .  ."  See  generally,  f.  Akeeda, 
AwnTSusT  Analysis  (2d  ed.  1974). 

38.  405  U.S.  at  264. 

39.  W.  at  256. 

40.  474  F.2d  774  (9th  Qr.),  cert,  denied,  412  U.S.  908  (1973). 

41.  474  F.2d  at  775. 
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whom  it  is  impractical  or  impossible  to  bring  individual  suits  to  re- 
cover damages  for  violation  of  the  antitrust  laws,  should  not  be 
given  the  opportunity  to  do  so/^ 

The  Ninth  Circuit  reversed  on  the  ground  that  parens  patriae  had 
not  been  recognized  in  this  country  as  a  basis  for  recovery  of  money 
damages  for  injuries  suffered  by  individuals;  but  it  indicated  that  such 
recognition  might  be  in  the  offing. 

It  would  indeed  appear  that  the  state  is  on  the  track  of  a  suitable 
answer  (perhaps  the  most  suitable  yet  proposed)  to  problems  bear- 
ing on  antitrust  deterrence  and  the  class  action  as  a  means  of  con- 
sumer protection.  We  disclaim  any  intent  to  discourage  the  state 
in  its  search  for  a  solution. 

However,  if  the  state  is  to  be  empowered  to  act  in  the  fashion 
here  sought  we  feel  that  authority  must  come  not  through  judicial 
improvisation  but  by  legislation  and  rule  making,  where  careful 
consideration  can  be  given  to  the  conditions  and  procedures  that 
will  suffice  to  meet  the  many  problems  posed  by  one's  assertion  of 
power  to  deal  with  another's  property  and  to  commit  him  to  ac- 
tions taken  in  his  behalf.*' 

Both  these  recent  cases  denied  the  state  standing  to  bring  a  parens 
patriae  suit  for  damages  to  either  the  state's  general  economy  or  the 
state's  individual  citizen-consumers  because  the  courts  have  interpreted 
the  antitrust  laws,  and  particularly  the  private  action  section  of  the  Clay- 
ton Act,  as  not  permitting  this  type  of  suit.  In  Hawaii  the  Court  inter- 
preted the  "business  and  property"  requirement  of  the  act  as  failing 
to  cover  damages  to  the  "general  economy";  and  in  California  the 
Court  believed  that  for  a  state  to  recover  the  damages  of  its  injured 
citizens,  a  specific  legislative  sanction  was  necessary,  something  which 
it  did  not  find  in  the  present  antitrust  laws.  The  opinions  in  each  case 
indicate  a  potential  acceptance  of  legislation  that  would  allow  these 
suits.**  Accordingly,  Congressman  Peter  Rodino,  chairman  of  the 
House  Committee  on  the  Judiciary,  introduced  his  proposed  amend- 
ment to  section  4  of  the  Clayton  Act. 

Legislative  Solution 

On  February  20,  1974,  Congressman  Rodino,  for  himself,  Con- 
gresswoman  Jordan,  and  Congressmen  Mezvinsky  and  Seiberling,  in- 
troduced H.R.  12921  on  the  floor  of  the  House  of  Representatives.*' 

42.  California  v.  Frito-Lay  Inc.,  333  F.  Supp.  977,  982  (CD.  Cal.  1971 ). 

43.  Califoraia  v.  Frito-Lay  Inc.,  474  F.2d  774,  777  {9th  Cir.  1973). 

44.  Id.;  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251,  264  (1972). 

45.  This  bill  was  originally  introduced  as  H.R.  12528  on  February  4,  1974,  by 
Coagressman  Rodino.  It  was  subsequently  reintroduced  as  H.R.  12921  with  cosponsors 
from  the  Monopolies  Subcommittee  of  the  House  Judiciary  Committee.  No  action  was 
taken  on  the  bill  in  the  Ninety-third  Congress,  and  at  the  present  time  the  bill  is  still  in 
COTunittec  as  H.R.  38  and  H.R.  2850. 
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This  bill  was  reintroduced  in  January  and  February  of  1975  as  H.R. 
38  and  H.R.  2850,  respectively,  and  is  presently  being  considered  in 
the  House  Judiciary  Committee.  It  adds  three  new  subsections  to  sec- 
tion 4  of  the  Clayton  Act.    This  note  focuses  on  section  4C.''* 

Subsection  (a)  of  new  section  4C  authorizes  the  attorneys  general 
of  the  various  states  to  bring  antitrust  treble  damage  and  injunctive 
actions  in  each  of  the  following  circumstances: 

1 .  As  parens  patriae  of  the  citizen-consumers  of  the  state  for  in- 
juries individually  sustained.  This  provision  is  in  response  to  the  Ninth 
Circuit's  decision  in  California  v.  Frito-Lay  which  denied  California 
standing  to  sue  because  there  was  no  judicial  or  legislative  precedent; 

2.  As  a  representative  of  a  class  of  citizen-consumers  who  were 
individually  injured.  It  is  not  clear  whether  this  provision  broadens  the 
powers  of  the  attorneys  general  to  represent  the  state's  citizens  in  a 
class  action  when  the  state  itself  is  not  a  member  of  that  class. 

3.  As  parens  patriae  for  injuries  to  the  general  economy  of  the 
state.  This  provision  legitimates  the  type  of  action  brought  by  the  at- 
torney general  of  Hawaii,  but  not  allowed  by  the  Supreme  Court.*^ 

Subsection  (b)  deals  with  the  issues  of  recovery  and  distribution 
of  funds  when  the  state  is  suing  on  behalf  of  its  injured  citizens.  Dur- 
ing the  floor  debate,  it  was  stated  that  paragraph  (b)(1)  "would 
streamline  and  expedite  the  proof  of  damages  ....  allowing  total  pur- 

46.  H.R.  2850,  94th  Cong.,  1st  Sess.  (1975),  5  4C  provides:  "(a)  Any  atton»ey 
general  of  a  State  may  bring  a  civil  action  in  the  name  of  such  State  in  the  district 
courts  of  the  United  States  under  section  4,  or  16,  or  both,  of  this  Act,  and  he  shall  be 
entitled  to  recover  damages  and  secure  other  relief  as  provided  in  such  sectjoni — 

(1)  as  parens  patriae  of  the  citizens  of  that  State,  with  respect  to  damages  per- 
sonally sustained  by  such  citizens,  or,  alternatively,  if  the  court  finds  in  its  discretion 
that  the  interests  of  justice  so  require,  as  a  representative  member  of  the  class  consisting 
of  the  citizens  of  that  State,  who  have  been  personally  damaged;  or 

(2)  as  parens  patriae,  "vith  respect  to  damages  to  the  general  economy  of  that  State 
or  any  political  subdivision  thereof. 

(b)  In  any  action  under  paragraph  (a)(1)  of  this  section,  the  attorney  general  ci 
a  State — 

(1)  may  recover  the  aggregate  damages  sustained  by  the  citizens  of  that  State, 
without  separately  proving  the  individual  claims  of  each  such  citizen;  and  his  proof  of 
such  damages  may  be  based  on  statistical  sampling  methods,  the  pro  rata  allocation 
of  excess  profits  to  sales  occurring  within  the  Sute,  or  such  other  reasonable  system 
of  estimating  aggregate  damages  as  the  court  in  its  discretion  may  permit;  and 

(2)  shall  distribute,  allocate,  or  otherwise  pay  out  of  the  fund  so  recovered  either 
(A)  in  accordance  with  State  taw,  or,  (B)  in  the  absence  of  any  applicable  State  law, 
as  the  district  court  may  in  its  discretion  authorize,  subject  to  the  requirement  that  any 
distribution  procedure  adopted  afford  each  citizen  of  the  State  a  reasonable  opportunity 
to  secure  a  pro  rate  portion  of  the  fund  attrtbuUble  to  his  respective  claims  for  damages, 
less  litigation  and  administrative  costs,  before  any  of  such  fund  is  escheated  or  used 
for  general  welfare  puiposes." 

47.  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251  (1972). 
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chases  by  all  the  consumers  within  a  state  and  total  overcharges  for  all 
such  purchases  to  be  proved  together."  Proof  would  be  based  on  the  use 
of  "reasonable  statistical  sampling  methods  and  other  equitable  and  ex- 
peditious methods  of  proving  the  amount  of  damages  that  are  attribut- 
able to  proved  violations  of  the  law."**  This  system  of  recovery  has  been 
referred  to  in  cases  and  commentaries  as  fluid  class  recovery**  and  has 
been  used  successfully  in  settlements  of  class  action  suits.'"  It  is  desir- 
able because  it  bases  recovery  on  the  defendants'  records  so  that  the 
problems  of  stringent  proof  of  damages  are  eliminated  and  the  actual 
amount  of  illegal  gains  is  recovered  providing  a  significant  deterrent 
to  future  violations.  But  in  antitrust  actions  which  have  gone  to  judg- 
ment under  the  present  laws,  the  recovery  has  been  based  only  on  the 
proven  claims  of  the  plaintiffs.  Therefore,  without  fluid  class  recovery, 
the  defendants  are  allowed  to  keep  much  of  their  illegal  profits  because 
many  plaintiffs  do  not  come  forward  with  their  claims,  and  others  who 
do  come  forward  are  unable  to  produce  sufficient  evidence  to  prove 
their  claims.  The  fluid  class  recovery  alleviates  the  burdensome  neces- 
sity of  proving  individual  consumer  damages  at  the  time  of  trial  and 
bases  total  damage  recovery  on  the  defendants'  records. 

Paragraph  (b)(2)  provides  that  the  state  should  maintain  a  fund 
against  which  injured  citizens  may  make  individual  claims  for  their 
share  of  the  recovery.  The  remainder  of  the  money  in  the  fund 
would  then  be  distributed  according  to  either  state  law  or  judicial  au- 
thorization. It  is  likely  that  these  funds  would  be  used  by  the  state 
in  a  manner  which  would  benefit  the  group  of  injured  citizens.  For 
example,  if  the  case  were  brought  for  price  fixing  by  the  major  oil  com- 
panies, the  funds  remaining  after  individual  recovery  might  be  used  to 
lower  gasoline  taxes  or  build  highways.  The  importance  of  paragraph 
(b)  is  that  aU  the  defendants'  illegal  gains  would  be  recovered,  provid- 
ing a  benefit  for  the  injured  consumers  and  a  deterrent  to  future  viola- 
tions of  the  antitrust  laws  by  making  it  very  costly  for  the  violators  to 
get  caught 

One  of  Ae  underlying  principles  of  antitrust  enforcement  is  the 
concept  of  the  "private  attorney  general,""  the  injured  individual  who 
may  sue  for  treble  damages  under  section  4  of  the  Clayton  Act  and 

48.  120  CoNO.  Rec.  748  (<Uily  ed.  Feb.  20,  1974). 

49.  See  Eisen  v.  Cariisfe  &  Jtequelin,  479  F.2d  1005,  1012  (2d  Cir.  1973),  a//'J, 
417  U.S.  156,  (1974),  holding  that  as  a  matter  of  statutory  construction  the  fluid  class 
recovery  was  not  pennitted  under  the  federal  class  action  rule,  Fed.  R.  Civ.  P.  23.  See 
also  Comment,  Due  Process  and  Fluid  Class  Recovery,  53  Ore.  L.  Rev.  225  (1974). 

50.  See,  e.g..  In  re  Antibiotic  Antitrust  Actions,  333  F.  Supp.  278  (S.D.N.V. 
1971). 

51.  5^  I^nna  Life  Mufflers,  Inc.  v.  International  Parts  Corp..  392  U.S.  134,  139 
(1968). 
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thereby  provide  an  additional  deterrent  to  any  potential  violations  of 
the  antitrust  laws.  The  proposed  amendment  to  section  4  would  ex- 
pand this  principle  to  make  consumer  treble  damage  actions  a  workable 
reality. 

Why  Not  a  Class  Action? 

Technically,  a  large  group  of  injured  consumers  could  bring  a  class 
action  for  treble  damages  under  section  4  of  the  Clayton  Act.  This 
type  of  suit  is  regulated  by  Federal  Rule  of  Civil  Procedure  23,  which 
sets  out  four  prerequisites: 

(1)    the  class  is  so  numerous  that  joinder  of  all  members  is  im- 
practicable, (2)  there  are  questions  of  law  or  fact  common  to  the 
class,  (3)  the  claims  or  defenses  of  the  representative  parties  are 
typical  of  the  claims  or  defenses  of  the  class  and  (4)  the  represen- 
tative parties  will  fairly  and  adequately  protect  the  interests  of  tiic 
class.'*'' 
In  addition  to  these  prerequisites  under  Rule  23(a),  Rule  23(b)  estab- 
lishes three  categories  of  actions  under  which  the  suit  must  fit.    Rule 
23(bX3)  is  the  only  category  which  is  applicable  to  a  treble  damage 
action;  it  requires  that: 

the  court  [find]  that  the  questions  of  law  or  fact  common  to  the 
members  of  the  class  predominate  over  any  questions  affecting 
only  individual  members,  and  that  a  class  action  is  superior  to  other 
available  methods  for  the  fair  and  efficient  adjudication  of  the  ccm- 
troversy.** 

The  applicability  of  these  rules  to  consumer  antitrust  actions  has 
never  been  definitively  settled.  The  Advisory  Committee  originally 
addressed  itself  to  this  issue  in  a  less  than  straightforward  manner.  It 
said  that  "[p]rivate  damage  claims  by  numerous  individuals  arising  out 
of  concerted  antitnist  violations  may  or  may  not  involve  predominating 
common  questions."'* 

Assuming  that  a  large-scale  antitrust  class  action  could  satisfy  Rule 
23(a)  and  did  involve  "predominating  common  questions,"  it  still  must 
be  shown  that  "a  class  action  is  superior  to  other  available  methods. 
.  .  ."  One  of  the  factors  taken  into  consideration  in  determining  this 
is  whether  the  class  will  prove  to  be  manageable.  Manageability  en- 
compasses the  whole  range  of  practical  problems  that  may  render  a 
class  action  format  inappropriate  for  a  particular  suit.  This  includes 
notice  to  class  members,  proof  of  damages  and  distribution  of  damages. 

5Z   Fed.  R.  Civ.  P.  23(a). 

53.  Fed.  R.  Civ.  P.  23(b)(3). 

54.  Pn^Kised  Rules  of  Civil  Procedure,  Advisory  Committee  Note  to  Rule  23,  39 
F.R.D.  69,  103  (1966)  [hereinafter  cited  as  Proposed  Rules}. 
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There  are  very  few  large-scale  consumer  class  actions  which  are  able 
to  pass  the  manageability  test.  As  one  commentator  states:  "These 
difficulties  in  managing  class  actions  are  not  solved  by  rule  23,  perhaps 
because  the  rulemakers  did  not  fully  anticipate  the  extent  to  which  the 
new  rule  would  be  applied  to  such  large  class  suits."" 

Manageability  of  a  large  class  is  not  the  only  problem  Rule  23 
fails  to  solve.  Few  small  law  firms  on  a  contingent-fee  basis,  and  even 
fewer  consumers,  have  the  resources  to  finance  an  extended  suit  which 
may  take  ten  years  and  tens  of  thousands  of  dollars  to  bring  to  frui- 
tion. The  tremendous  expense  of  litigating  an  antitrust  claim  is  a  signi- 
ficant deterrent  when  a  great  number  of  individuals  are  each  injured 
only  slightly,  as  is  usually  the  case  in  consumer  actions.  The  existence 
of  a  class  lends  no  aid  at  all  to  the  representative  party  in  his  pursuit 
of  the  case.  It  is  now  common  procedure  for  district  courts  to  forbid 
any  contact  not  pursuant  to  court  order  between  the  representative 
party  and  any  actual  or  potential  class  member  who  is  not  a  formal 
party  to  the  proceeding."  Even  if  contact  were  permitted,  most  indi- 
vidual consumers  cannot  be  identified  during  the  preliminary  stages, 
and  few,  if  identified,  would  be  willing  to  contribute  funds.  Though 
section  4  of  the  Clayton  Act  provides  for  treble  damages,  litigation 
costs  and  attorneys'  fees  if  the  suit  is  successful,  the  vast  amount  of 
time  and  money  that  is  required  to  litigate  an  antitrust  claim  deters 
many  potential  plaintiffs. 

Recognizing  the  obstacles  confronting  the  consumer  and  the  need 
for  some  alternative,  the  Supreme  Court  in  Hanover  Shoe,  Inc.  v. 
United  Shoe  Machinery  Corp.  made  the  following  statement  on  the  like- 
lihood of  a  consumer  class  action  in  an  antitrust  case: 

These  ultimate  consumers,  in  today's  case  the  buyers  of  single  pairs 
of  shoes,  would  have  only  a  tiny  stake  in  a  lawsuit  and  little  interest 
in  attempting  a  class  action.  In  consequence,  those  who  violate  the 
antitrust  laws  by  price  fixing  or  monopolizing  would  retain  the 
fruits  of  their  illegality  because  no  one  was  available  who  would 
bring  suit  against  them.  Treble  damage  actions,  the  importance  of 
which  the  Court  has  many  times  emjAasized,  would  be  substan- 
tially reduced  in  effectiveness.*^ 

55.  Conunent,  Managing  the  Large  Class  Action:  Eisen  v.  Carlisle  &  Jacquelin,  87 
Hakv.  L.  Rev.  426,  427  (1973);  see.  e.g.,  Hawaii  v.  Standard  Oi!  Co.,  405  U.S.  251,  256 
(1972);  EUen  v.  Carlisle  &  Jacquelin,  479  F.2d  1005,  1017  (2d  Cir.  1973). 

56.  See  Section  1.41  and  Appendix  1.41  in  Mutual  for  Complex  Litigation  (West 
1973).  The  purpose  of  this  procedure  is  to  prevent  the  attorney  for  the  class  from 
soliciting  class  members  to  become  named  plaintiffs  in  order  to  increase  the  contingent 
fee. 

57.  392  U.S.  481,  494  (1968).  The  Court  rejected  the  defense  that  the  plaintiff 
firm  was  not  injured  by  defendant's  antitrust  violations  because  it  "passed  on"  the 
tdditional  cost  to  consumers. 
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There  is  one  massive  class  action  suit  which  did  seem  to  over- 
come many,  if  not  all  of  the  objections  to  class  actions  posited  above. 
In  re  Antibiotic  Antitrust  Actions,^^  was  a  joinder  of  1 14  actions  brought 
against  five  corporate  defendants  for  price  fixing  in  the  marketing  of 
broad  spectrum  antibiotics.  Several  of  the  actions  were  brought  by 
states  as  representatives  of  a  class  of  retail  purchasers  within  the 
state.  Since  each  state  supports  welfare  programs  which  reimburse 
welfare  recipients  for  the  purchase  of  prescription  drugs,  including 
broad  spectrum  antibiotics,  the  state  stands  in  the  shoes  of  a  substantial 
number  of  retail  purchasers  and  thereby  satisfies  the  requirement  of 
Rule  23  that  the  representative  of  a  class  must  be  a  member  of  that 
class. 

The  district  court  granted  class  action  status  contingent  on  a  show- 
ing by  the  states  that  the  action  was  manageable  and  that  the  classes 
could  be  adequately  notified.  The  court  foresaw  the  establishment  of 
a  fund  of  total  damages — a  fluid  class  recovery — which  would  in- 
crease the  manageability  of  the  classes  by  doing  away  with  the  necessity 
<rf  rigorously  proving  every  individual  claim.  The  case  was  settled,  so 
this  issue  was  not  ruled  on  by  a  higher  court 

The  notice  required  by  Rule  23  was  satisfied  by  "occupant"  mail- 
ings to  all  addresses  within  the  state  which  could  be  reasonably  deter- 
mined.   This  was  sent  by  state  government  franked  mail. 

While  this  case  seems  to  be  an  exception  to  the  idea  that  the  class 
action  mechanism  is  inadequate  for  large-scale  consumer  actions,  three 
factors  distinguish  this  case  from  the  norm  and  make  it  an  exception 
which  does  not  invalidate  the  rule.  First,  the  suit  was  brought  as  a 
class  action  by  the  attorneys  general.  This  is  permitted  only  ^en  a 
state  has  suffered  the  same  type  of  injury  as  tibe  members  of  the  class. 
Since  in  a  consumer  action  the  class  consists  ol  retail  purchasers,  the 
state  wliich  does  most  of  its  purchasing  at  wholesale  is  rarely  able  to 
qualify.  Without  the  facilities  and  resources  of  the  various  states,  this  ac- 
tion could  not  have  proceeded  past  the  notice  stage.  Second,  the  case 
was  settled  without  having  the  decisions  of  the  district  court  reviewed 
by  a  higher  court.  Third,  this  case  was  settled  bef(»e  the  decision  in 
Eisen  v.  Carlisle  &.  Jacquelin,"  commonly  known  as  Eisen  III,  which 
held  that  a  fluid  class  recovery  was  not  permittwl  under  Rule  23  and 
that  a  class  action  with  millions  of  claimants,  all  of  Msiiom  must  present 
their  individual  claims  to  the  defendants  to  recover,  is  unmanageable. 
Had  the  Eis^t  decision  been  handed  down  before  the  Antibiotics 
cases,  the  result  of  Antibiotics  would  probably  have  been  different 

58.  333  F.  Supp.  278  (S.DJ4.Y.  1971). 

59.  479  F.2d  1005  (2d  Cir.  1973). 
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Because  of  the  potential  problems  of  manageability,  the  high  costs 
of  litigating  and  the  low  individual  returns,  the  class  action  is  not  the 
optimal  vehicle  for  effectuating  the  "private  attorney  general"  concept 
authorized  in  section  4  of  the  Clayton  Act.  The  alternative  is  the 
parens  patriae  suit  under  the  proposed  amendment  to  section  4. 

Why  Par«is  Patriae? 

"Every  violation  of  Ae  antitrust  laws  is  a  blow  to  the  free-enter- 
prise system  envisaged  by  Congress.  .  .  .  This  system  depends  on 
strong  competition  for  its  health  and  vigor,  and  strong  competition  de- 
pends, in  turn,  on  compliance  with  antitrust  legislation.  In  enacting 
these  laws.  Congress  had  many  means  at  its  disposal  to  penalize  viola- 
tors."" 

Several  methods  of  antitrust  enforcement  exist  in  addition  to  the 
individual  or  class  actions  discussed  above.  The  Antitrust  Division  of 
tiie  Department  of  Justice  has  the  authority  to  bring  criminal  and  in- 
junctive proceedings  for  violations  of  the  Sherman  and  Clayton  Acts.** 
Successful  criminal  prosecution  carries  the  potential  of  both  fines  and 
imprisonment  for  the  officials  of  the  company,  and  a  $  1 ,000,000  maxi- 
mum fine  for  the  company  itself."  AlAough  this  may  appear  to  be 
a  significant  deterrent,  it  must  be  realized  that  the  profits  gained  from 
the  type  of  violation  that  generally  affects  consumers  far  exceed  the 
fines  imposed." 

An  injunction  is  equally  ineffectual.  Although  it  stops  the  prac- 
tices complained  of,  its  prospective  nature  diminishes  its  value  as  a  de- 
terrent. It  would  be  quite  rational  for  any  profit-oriented  company  to 
continue  to  violate  the  antitrust  laws  until  an  injunction  was  issued.*'* 

60.  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251.  262  (1972). 

61.  Shennan  Act,  15  US.C.  »5  M  (1970);  Claytcm  Act,  15  U.S.C.  §S  12-27 
(1970). 

62.  Pub.  L.  No.  93-528.  «  J  (Dec.  21,  1974),  amending  15  U.S.C.  58  1-3  (1970). 
The  nuoimtun  penalty  for  these  officials  is  $100,000  and  three  yean  in  prison. 

63.  Althou^  the  maximum  fines  have  increased  dramatically  with  legislation 
paiMd  in  1975  (the  previous  maximums  were  $50,000  for  a  company  and  $5,000  for  an 
individual),  the  courts  rarely  impose  the  maximum  penalty.  Since  1955  w^en  the 
Sherman  Act  was  amended  to  raise  the  maximum  fine  for  corporations  from  $5,000  to 
$50,000,  the  average  fme  has  increased  by  a  factor  of  less  than  four.  Imprisonment  for 
corporate  officers  is  rarely  resorted  to;  prison  sentences  have  been  imposed  in  only  26 
cases  out  of  a  total  of  536  criminal  convictions  under  the  antitrust  laws  from  1890  to 
1969.  Posner,  A  Statistical  Study  of  Antitrust  Enforcement,  13  J.  L.  4  EcoN.  365,  389-91 
(1970)  [hereinafter  cited  as  Posner]. 

64.  Injunctions,  like  consent  decrees,  merely  prohibit  a  person  or  corporation  from 
cotaging  in  specific  conduct  which  has  been  found  to  violate  the  antitrust  laws.  An 
injunction  prohibits  conduct  which  tbt  entity  has  engaged  in,  while  a  consent  decree 
prohibits  conduct  which  the  entity  has  allegedly  engaged  in  without  any  admissions  of 
p«t  guilt.  Both  may  effectively  stop  the  specific  prohibited  practice,  but  both  are 
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It  is  true  that  a  successfully  prosecuted  civil  or  criminal  action  will 
be  prima  facie  evidence  in  any  subsequent  civil  suit,  but  a  judgment 
issued  either  pursuant  to  a  consent  decree  or  before  taking  testimony 
will  have  no  collateral  effects."  Because  of  the  limited  legal  resources 
of  the  Antitrust  Division,  the  small  percentage  of  violations  that  do  get 
prosecuted  are  often  settled  by  consent  decree."  Therefore,  the  de- 
terrent effect  is  almost  entirely  lacking. 

In  addition  to  giving  authority  to  the  Department  of  Justice,  Con- 
gress created  the  Federal  Trade  Conmiission'^  to  prevent  unfair  me- 
thods of  competition.**  The  commission  has  the  power  to  issue  cease 
and  desist  orders  when  it  finds  a  violation  of  the  Federal  Trade  Com- 
mission Act  or  the  Clayton  Act  If  the  cease  and  desist  order  is  dis- 
obeyed, the  commission  can  impose  a  statutory  penalty  for  each  viola- 
tion. This  is  essentially  an  injunction  and  carries  no  penalty  unless 
there  is  a  violation  of  a  cease  and  desist  order  issued  subsequent  to  a 
violation  of  either  act.  As  was  discussed  above,  while  this  may  stop 
the  specific  conduct  complained  of,  it  does  almost  nothing  to  deter  fu- 
ture violations  of  a  different  type. 

Because  of  the  lack  of  resources"  and  the  limited  range  of  penalties 
available,  the  federal  government  alone  is  not  able  to  provide  sufficient 
deterrents  to  prevent  violations  of  the  antitrust  laws.  Judge  Real,  in 
the  district  court  opinion  in  California  v.  Frito-Lay,''^  observed: 

But  what  corporation  would  not  risk  violation  of  the  antitrust  laws 
where  maximum  penalties  are  minisculc  compared  to  the  potential 
harm  to  a  public  unable  to  meet  "technical"  requirements  of  proof 
of  damage?  Or,  even  more  to  the  pcwnt — what  corpwation  would 
risk  violation  of  the  antkrust  laws  if  they  were  assured  every  penny 
of  conspiratorial  gain,  three  times  over,  w«e  the  ultimate  result  of 
a  proven  price-fixing  conspiracy?  Putting  the  question  is  its  own 
obvious  answer.''* 

Clearly  the  threat  of  a  treble  damage  claim  is  the  only  penalty 
that  will  make  a  company  scrupulously  observe  the  antitrust  laws. 


■ocne\i4iat  ineffectual  as  a  deterrent  to  future  violations  of  a  different  nature  or  to  similar 
violations  by  a  different  company.  This  is  because  injunctions  and  consent  decrees 
impose  no  penalties  unless  tbey  are  violated.  Any  gains  which  were  achieved  throu^  the 
illegal  acts  prior  to  the  prc^bition  are  retained  by  the  offending  company. 

65.  15U.S.C.  «  16(a)  (1970). 

66.  Seventy-six  percent  of  the  judgments  in  favor  of  the  government  from  1890  to 
1969  bav«  been  consent  judgments.  Posner,  supra  note  63,  at  375. 

67.  15  U.S.C  »«  41-58  (1970). 
66.    15  U.S.C.  «  45(b)  (1970). 

69.  Betw««n  1965  and  1969  the  Justice  Department  bnw^t  only  195  aatitnut  soha 
while  the  Federal  Trade  Commission  brought  only  76  (an  average  of  39  and  15  a  ytM 
respectively).  Posner,  tupra  note  63,  at  366-69. 

70.  333  F.  Supp.  977  (CD.  Cal.  1971).  rtv'd,  474  F.2d  774  (9th  dr.),  cert.  iU- 
nletf,  412  U.Sw  908  (1973). 

71.  333  F.  Sivp.  at  98L 
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With  the  present  restrictions  on  class  actions  and  the  impracticality  of 
individual  suits,  the  type  of  antitrust  enforcement  system  proposed  un- 
der Congressman  Rodino's  bill  is  necessary. 

It  is  the  primary  responsibility  of  the  state  attorney  general  to  pro- 
tect the  legal  rights  of  the  state  and  its  citizens;  it  seems  a  natural  ex- 
tension of  this  responsibility  to  allow  the  state  to  represent  its  citizens' 
interests  in  court  when  they  are  unable  to  do  so  themselves. 

Violations  of  the  antitrust  laws  are  often  difficult  to  detect  as  the 
evidence  is  usually  buried  in  voluminous  documents.  The  attorney 
general  has  the  investigative  and  legal  capacity  to  discover  the  viola- 
tions and  prosecute  the  case.  Furthermore,  the  attorney  general  would 
not  have  the  problem  of  meeting  the  requirements  of  Rule  23  to  which 
any  class  action  suit  is  subject. 

Judge  Lord  in  the  Antibiotics  case  indicated  that  the  attorney  gen- 
eral was  an  ideal  representative  of  the  state's  consumers. 

[I]t  is  difficult  to  imagine  a  better  representative  of  the  retail  con- 
sumers within  a  state  than  the  state's  attorney  general.  Historically 
the  common  law  powers  of  the  attorney  general  include  the  right 
and  duty  to  take  actions  necessary  to  the  maintenance  of  the  gen- 
eral welfare  and  his  presence  in  these  actions  is  but  a  modem  day 
application  of  that  right  and  duty.''* 

Beyond  the  fact  that  the  state  is  an  appropriate  agent  for  the  en- 
forcement of  the  treble  damage  claims  of  its  citizens,  there  are  compell- 
ing reasons  why  this  enforcement  should  exist.  The  first  of  these  is 
the  deterrent  value  of  the  treble  damage  action.^'  While  it  is  worth- 
while for  a  company  to  violate  the  antitrust  laws  if  its  potential  liabilities 
are  less  than  its  potentiaJ  profits  from  the  illegal  activity,  most  com- 
panies will  think  carefully  before  violating  the  antitrust  laws  if  there 
is  the  real  probability  that  not  only  will  all  of  the  profits  be  confiscated, 
but  double  that  amount  will  be  taken  as  a  penalty.  Under  the  pro- 
posed amendment  to  section  4  of  the  Clayton  Act,  total  actual  damages, 
computed  by  statistical  or  sampling  meUiods,  will  be  trebled  and  then 
turned  over  to  the  attorney  general  for  distribution.  Faced  with  that 
unpleasant  prospect,  most  companies  will  have  a  much  greater  incen- 
tive to  remain  inside  the  law. 

Another  reason  for  the  prosecution  of  treble  damage  claims  is  to 
provide  compensation  to  the  injured  parties.  Though  an  injury  may 
be  small,  this  is  nevertheless  money  to  which  the  injured  party  is  en- 

72.  In  rt  Antibiotic*  Antitnist  Actions.  333  F.  Supp.  278,  280  (S.D.N.Y.  1971). 

73.  "Another  purpose  in  pennitting  tn  injured  party  to  recover  threefold  his  actual 
^tnmgr  was  that  substantial  verdicts  against  the  wrongdoer  would  constitute  punitive 
sanctions — ^to  act  as  a  deterrent  against  a  repetition  of  the  offense  and  to  serve  as  a 
warning  to  potential  violators."  United  States  v.  Standard  Ultrainanne  A  Color  Co.,  137 
F.  Supp.  167,  171  (S.DJJ.Y.  1955). 
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titled  and  should  be  given  access.  The  traditional  methods,  individual 
and  class  actions,  have  not  been  found  to  be  effective  for  small  claims, 
leaving  the  consumer  no  options  for  recovering  his  money.  Though 
one  recent  case  suggests  that  small  claims  are  not  sufficiently  important 
to  require  adjudication,''*  this  seems  to  overlook  the  right  of  an  indi- 
vidual to  his  property'*  as  well  as  the  deterrent  effect  of  the  action  on 
the  offending  company. 

Although  the  proposed  amendment  seems  to  answer  many  of  the 
pressing  problems  in  enforcing  the  antitrust  laws,  it  may  create  some 
problems  of  its  own  in  effecting  that  enforcement. 

A  Pot«itial  Problon:   Due  Process  in 
Parens  Patriae  Actions 

Since  a  parens  patriae  suit  is  an  entirely  separate  entity  from  a 
class  action,  it  does  not  fall  under  the  restrictions  of  Rule  23.  This 
allows  parens  patriae  suits  to  be  brought  in  cases  where  class  actions 
are  not  feasible.  But  there  are  certain  safeguards  to  an  individual's 
claim  under  Rule  23,  the  absence  of  which  may  render  a  parens  patriae 
suit  violative  of  due  process.'" 

Because  there  is  no  notice  requirement  nor  opportimity  to  partici- 
pate in  the  litigation,  a  citizen  may  raise  a  constitutional  objection  aiKl 
assert  that  tfie  state  has  expropriated  his  personal  claim.  The  question 
raised  is  whether  citizens  who  have  personally  sustained  damages  are 
constitutionally  entitled  to  notice  of  the  commencement  of  the  suit  in 
order  to  exclude  or  include  themselves  in  the  action. 

The  Development  of  die  Due  Process 
Requirement  of  Notice 

The  constitutional  requirement  of  due  process  is  expressed  in  the 
Fifth  and  Fourteenth  Amendments  which  provide,  "No  person  shall 
...  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law.*"''  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.''^  is  generally  cited 
as  the  principal  authority  for  the  proposition  that  individual  notice  to  all 
known,  interested  parties  is  a  requirement  of  due  process."    But  a 


74.  Hawaii  v.  Standard  Ofl  Co..  405  U.S.  251,  263  (1972). 

75.  The  due  process  dausci  of  the  Fifth  and  Fourteenfli  Amendments  to  dM 
United  Sutes  Constitution  require  ttiat  an  individual  nwy  not  be  deprived  of  property 
without  "due  process  <rf  law." 

76.  See  Philadelphia  Hoosinj  Anth.  v.  American  Radiator,  309  F.  &ipp.  1057, 
1062-63  (E.D.  Pa.  1969). 

77.  U.S.  Const,  amends.  V,  XTV. 

78.  339U.S.  306  (1950). 

79.  Pn^x>sed  Rules,  tupra  note  54,  at  107. 
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close  reading  of  Mullane  reveals  that  this  interpretation  is  not  wholly 
accurate.  The  central  issue  in  Mullane  was  the  constitutional  suffi- 
ciency of  notice  by  publication  to  beneficiaries  of  a  common  trust  fund 
for  the  judicial  settlement  of  accounts  by  the  trustee.  The  trust  fund 
was  organized  under  the  New  York  Banking  Law  which  required  only 
publication  in  a  local  newspaper.  The  Court  ruled  that  individual  no- 
tice was  required  for  "known  present  beneficiaries  of  known  place  of 
residence."'"  However,  the  Court  did  not  rule  that  personal  notice  to 
all  identifiable  beneficiaries  was  an  inflexible  standard  of  due  process 
to  be  applied  in  every  case.  It  reached  the  result  it  did  by  balancing 
the  protection  of  the  individual  afforded  by  the  Fourteenth  Amend- 
ment against  the  interests  of  the  state  in  bringing  any  issue  to  a  final 
settlement.**  Mullane,  then,  stands  for  the  proposition  that  a  balanc- 
ing test  should  be  applied  in  each  case  to  determine  the  extent  of  the 
due  process  notice  requirements. 

The  factors  which  influenced  the  Court's  decision  were:  1)  the 
trustee  was  in  regular  communication  with  the  beneficiaries,  so  that  the 
giving  of  notice  was  cheap  and  easy;  2)  the  interests  of  the  various 
beneficiaries  were  adverse  to  one  another,  so  that  no  one  party  could 
represent  all  of  their  interests  adequately;  3)  the  trustee  himself  had 
interests  adverse  to  the  beneficiaries  in  that  his  main  concern  was  to 
settle  the  account  with  a  minimum  of  interference;  4)  a  relatively  small 
number  of  beneficiaries  were  involved;  and  5)  the  interests  of  many 
of  the  beneficiaries  were  substantial."  The  Court  held  that  there  was 
sufficient  individual  interest  to  require  personal  notice;  however,  it  de- 
cliited  to  set  up  any  parameters  within  which  the  balancing  test  would 
woilc: 

Hie  Cowt  has  not  committed  itself  to  any  fonnula  achieving  a  bal- 
ance between  these  interests  in  a  particular  proceeding  or  determin- 
ing when  constructive  notice  may  be  utilized  or  what  test  it  must 
meet.  Personal  service  has  not  in  all  circumstances  been  regarded 
88  indispensable  to  the  process  due  to  residents,  and  it  has  more 
often  been  held  unnecessary  as  to  nonresidents.  We  disturb  none 
of  the  established  rules  on  these  subjects.*" 

The  principle  implied  in  Mullane  is  that  due  process  does  not  re- 
quire efforts  which  go  beyond  the  value  of  the  right  involved,  when 
diat  right  is  a  financial  one. 

Another  case  which  has  had  a  noted  effect  on  the  interpretation 


80.  Mnllanc  v.  Central  Huover  Bank  k  Tmat  Co.,  339  U.S.  306,  318  (1950). 

81.  /</.  at314. 

82.  Id.  at  309,  316-18;  McCall,  Dtu  Process  and  Consumer  Protection:  Concepts 
end  ReatMes  in  Procedure  and  Substance — Class  Action  Issues,  25  Hashncs  L.J.  1351, 
1391  (1974). 

83.  339  U.S.  at  314. 
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of  the  due  process  requirement  is  Hansberry  v.  LeeJ^*  which  held  that 
a  judgment  in  an  earlier  class  action  was  not  res  judicata  against  the 
defendant  in  the  second  action  since  his  interests  as  plaintiff  had  not 
been  adequately  represented  in  the  first  suit.  The  plaintiff  in  Hans- 
berry  sought  to  enjoin  the  breach  of  a  racially  restrictive  covenant  by 
the  black  defendant  who  had  acquired  title  to  land  in  the  restricted 
area.  A  stipulation  by  the  plaintiff  in  a  former  class  action  that  the 
covenant  had  been  validated  by  a  sufficient  number  of  signatures  was 
held  not  binding  on  the  defendant  in  Hansberry.  The  decision  not- 
withstanding, the  Court  noted  that  class  actions  were  a  long-standing 
exception  to  the  rule  that  res  judicata  can  be  applied  only  to  those  who 
have  adequate  notice  of  the  proceedings.*'  In  class  actions,  and  by 
analogy  in  parens  patriae  suits,  the  essential  elements  to  satisfy  the  re- 
quirements of  due  process  are  a  commonality  of  interests  and  a  repre- 
sentative who  adequately  and  fairly  represents  all  of  the  members  of 
the  class.** 

In  reading  MulUme  and  Hansberry  together  there  seems  to  be  no 
authorization  for  a  rigid  standard  of  individual  notice,  but  rather  a  bal- 
ancing of  interests  with  adequacy  of  representation  playing  an  impor- 
tant role  in  determining  what  type  of  notice,  if  any,  is  required. 

Notice  Under  Rule  23 

In  1966  the  Advisory  Committee  completely  revised  Rule  23. 
One  change  was  the  addition  of  two  notice  requirements.  Rule  23 
(c)(2)  provides,  'In  any  class  action  maintained  under  subdivision  (b) 
(3),  the  Court  shall  direct  to  the  members  of  the  class  the  best  notice 
practicable  under  the  circumstances,  including  individual  notice  to  all 
members  who  can  be  identified  through  reasonable  effort."  The  Ad- 
visory Committee  described  (cX2)  notice  as  mandatory  "to  give  the 
members  in  a  subdivision  (b)(3)  class  action  an  opportunity  to  secure 
exclusion  from  the  class.""  Rule  23(dX2)  provides  for  discretionary 
notice  at  the  option  of  the  court.  The  Advisory  Committee  viewed 
these  two  subsections  as  fulfilling  "requirements  of  due  process  to  which 
the  class  action  procedure  is  of  course  subject."**  But  as  was  noted 
above,  the  due  process  requirement  of  notice  as  interpreted  by  Mullane 
and  Hansberry  does  not  mandate  the  type  of  notice  required  by  Rule 
23(c)(2).    Mullane  called  for  a  balancing  of  interests,  not  an  abso- 

84.  311  U.S.  32(1940). 

85.  W.  at41. 

86.  Id.  at  42-43. 

87.  Proposed  Rules,  supra  note  54,  at  107.  The  paipose  of  exclnding  oneself  from 
the  class  is  to  avoid  the  res  judicata  effect  which  would  otherwise  attach  to  a  final 
judgment  in  an  action  prosecuted  under  23(b)(3). 

88.  Proposed  Rules  supra  note  54,  at  107  (citing  Mullane  and  Hanover). 
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lute  requirement  of  individual  notice;  and  Hansberry  relied  on  ade- 
quacy of  representation  to  insure  procedural  safeguards.  Despite  the 
actual  holdings  in  these  cases,  many  courts  have  been  guided  by  the 
Advisory  Committee's  erroneous  interpretation  of  what  due  process  re- 
quires. 

The  most  recent  case  to  rule  on  this  issue  is  Eisen  v.  Carlisle  & 
Jacqueline*  The  district  court  decided  that  the  suit  could  be  maintained 
as  a  class  action  on  behalf  of  approximately  six  million  odd-lot  traders, 
and  developed  a  plan  by  which  the  notice  requirements  of  Rule  23(c) 
(2)  could  be  satisfied  by  individual  notice  to  a  relatively  small  portion 
of  the  more  than  two  million  identifiable  members  of  the  class  and  pub- 
lished notice  to  the  rest.'"  Judge  Tyler  made  the  following  statement 
about  his  decision: 

[I]n  determining  what  kind  of  notice  is  required  by  due  process 
and  Rule  23(c)(2),  it  must  be  recalled  that  expensive  and  strin- 
gent notice  requirements  could  vitiate  the  class  action  device  in 
situations  where  application  thereof  as  a  matter  of  public  policy  can 
be  important,  such  as  private  antitrust,  consumer  and  environmen- 
tal litigation.** 

In  a  decision  referred  to  as  Eisen  III,"^  the  Second  Circuit  re- 
versed the  holdings  of  the  district  court.  Judge  Medina,  speaking  for 
the  court  of  appeals,  determined  that  Rule  23(c)(2)  "unambigu- 
ously" requires  that  individual  notice  must  be  given  to  all  members  of 
the  class  who  can  be  readily  identified,  and  that  the  cost  of  the  notice 
must  be  borne  by  the  plaintiff.  He  based  his  reasoning  on  Rule  23 
language  and  its  interpretation  by  the  Advisory  Committee,  and  on  the 
"decided  constitutional  overtones"  of  the  notice  question.*'  It  seems, 
however,  that  Judge  Medina's  view  was  unduly  harsh  in  light  of  the 
interpretations  of  due  process  discussed  earlier.  Judge  Oakes  in  his 
dissenting  opinion  cites  Hansberry  for  the  proposition  that  the  due 
process  requirements  are  met  by  a  procedure  that  "fairly  insures  the 
protection  of  the  interests  of  absent  parties  who  are  to  be  bound  by 
[the  judgment]."**    Judge  Oakes  did  not  indicate  whether  he  believed 

89.  417  U.S.  136(1974). 

90.  Eisen  v.  Carlisle  &  Jacquelin,  52  F.R.D.  253,  265-68  (S.D.N.Y.  1971).  The 
court  also  provided  for  a  "preliminary  mini-hearing  on  the  merits"  which  determined  that 
defendants  should  pay  for  90%  of  the  notice  costs,  (54  F.R.D.  565  (S.D.N.Y.  1972)), 
and  a  fluid  class  recovery,  without  which,  the  court  acknowledged,  the  class  would  be 
unmanageable.  52  F.R.D.  253.  264-65  (S.D.N.Y.  1971). 

91.  32  F.R.D.  at  266. 

92.  Eisen  v.  Carlisle  &  Jacquelin,  479  F.2d  1005  (2d  Cir.  1973).  This  is  the  third 
decision  by  the  Court  of  Appeals  in  this  case. 

93.  /(/.  at  1015.  The  fluid  class  recovery  concept  was  also  rejected  by  the  court  as 
outside  the  language  of  Rule  23.  Id.  at  1018. 

94.  Eisen  v.  Carlisle  4  Jacquelin.  479  F.2d  1005,  1024  (2d  Cir.  1973)  (dissenting 
opinion  of  Oakes,  J.,  from  the  denial  of  rehearing  en  banc),  quoting  Hansberry  v.  Lee, 
311  U.S.  32,  42  (1940). 
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this  "procedure"  was  present  in  Eisen,  but  only  that  the  decision  should 
be  based  on  equitable  grounds  rather  than  on  a  strict  interpretation  of 
the  requirements  of  Rule  23. 

The  Supreme  Court  affirmed  the  Second  Circuit's  decision,  but 
did  so  strictly  on  the  basis  of  the  specific  language  of  Rule  23.  Justice 
Powell,  delivering  the  opinion  of  the  Court,  said  that  Rule  23  required 
individual  notice  to  all  class  members  who  could  be  identified  with  rea- 
sonable effort  and  that  no  portion  of  the  costs  of  that  notice  could  be 
imposed  on  the  defendants.*' 

The  courts  and  the  Advisory  Committee  cite  two  purposes  for 
their  strict  reading  of  the  requirement  of  individual  notice.  The  first 
is  to  allow  any  class  member  to  exclude  himself  from  the  class  and 
thereby  avoid  being  bound  by  the  decision."  The  second  is  to  give 
any  class  member  an  opportunity  to  enter  an  appearance  in  the  ac- 
tion.*^ While  both  of  Aese  purposes  arc  laudatory,  they  are  not  the 
only  factors  to  be  considered  when  deciding  whether  to  allow  an  action 
to  proceed.  There  may  be  equally  compelling  reasons  for  allowing  an 
action  to  be  brought  when  there  is  no  other  alternative  and  when  the 
injured  members  are  represented  fairly  and  adequately,  even  thoug}) 
they  may  be  denied  the  protections  of  volxmtary  exclusion  and  active 
participation. 

Conclusion 

It  may  be  argued  that  a  parens  patriae  suit  for  damages  brought 
cm  behalf  of  a  state's  injured  consumer-citizens  violates  the  due  process 
of  those  citizens  by  appropriating  their  cause  (A  action.  This  argtmient 
seems  to  disregard  the  realities  of  the  situation.  Given  the  limitations 
of  the  antitrust  laws  and  the  inadequacies  of  Rule  23,  if  the  suit  were 
not  brought  by  the  state,  it  would,  in  all  probability,  not  be  brought 
at  all. 

There  must  be  a  balancing  of  interests  to  determine  the  extent 
to  which  the  state  must  ensure  die  due  process  of  its  citizens.  The 
state's  interests  include  recovering  damges  for  its  consumer-citizens, 
depriving  the  violators  of  their  illegal  profits,  and  deterring  future  viola- 
tions of  the  antitrust  laws  by  showing  that  the  state  is  willing  to  actively 
pursue  any  case  within  its  realm.  Against  these  must  be  balanced  the 
individual's  interests  in  avoiding  the  res  judicata  effect  of  a  judgment 
in  a  case  in  which  he  was  not  an  active  participant  in  pursuing  his  own 
cause  of  action.  These  interests  of  the  consimier  are  largely  illusory 
as  few  consumers  realize  that  an  injury  has  occurred  and  even  fewer 

95.  Eisenv.  Cariisle*  Jacqodin.  417  U.S.  156(1974). 

96.  Proposed  Rales,  mpm  note  54,  at  107. 

97.  Fed.  R.  Ov.  P.  23(c)(2)(C). 
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have  a  sufficient  amount  at  stake  to  pursue  an  individual  action. 
Though  the  consumer  may  be  deprived  of  his  cause  of  action,  which 
is  a  form  of  property,  if  the  suit  is  successful,  he  is  not  being  deprived 
of  his  pro  rata  share  of  the  recovery.  The  provisions  of  the  bill  allow 
the  consumer  to  make  his  claim  to  the  fund  for  his  damages  before 
any  of  the  money  escheats  to  the  state.  Indeed,  to  disallow  the  parens 
patriae  suit  would  be  a  far  greater  denial  of  due  process,  because  it 
would  deprive  the  consumer  of  his  one  realistic  opportunity  to  recover 
his  property.*' 

The  interest  of  the  state  in  bringing  a  parens  patriae  action  cannot 
be  minimized.  Aside  from  the  potential  recovery  for  the  state  and  its 
citizens,  the  prophylactic  effect  of  a  treble  damage  suit  is  an  important 
consideration.  This  would  be  the  state's  most  potent  weapon  to  protect 
its  citizens  from  both  present  and  contemplated  violations  of  the  anti- 
trust laws.  Without  it  a  state  would  be  left  with  the  ineffectual  alterna- 
tives of  injunction  under  state  and  federal  law  and  criminal  penalty  un- 
der state  law. 


98.  Even  Judge  Medina  in  his  harsh  Eisen  III  opinion  admitted  that  some  alterna- 
tive to  a  class  action  was  needed  in  massive  consumer  suits:  "And  yet,  even  if  amended 
Role  23  furnishes  no  satisfactory  solution  in  situations  where  immense  numbers  of 
consumers  have  been  mulcted  in  various  ways  by  illegal  charges,  it  would  seem  that  some 
means  should  be  provided  by  law  for  the  redress  of  these  wrongs  to  the  community  and 
to  society  as  a  whole.  The  numerous  decisions  by  courts  in  these  class  action  cases  have 
at  least  exposed  the  lack  of  adequate  remedy  under  existing  laws.  From  our  extensive 
(tody  of  the  whole  situation  in  working  on  this  Eisen  case  it  would  seem  that  amended 
Rule  23  provides  an  excellent  and  workable  procedure  in  cases  where  the  number  ol 
members  (rf  the  class  is  not  too  large.  It  seems  doubtful  that  further  amendments  to  Rule 
23  can  be  expected  to  be  effective  where  there  are  millions  of  members  of  the  class, 
without  some  infringement  of  constitutional  requirements.  The  problem  is  really  one  for 
•olation  by  the  Congress.  Numerous  administrative  agencies  protect  consumers  in  various 
ways.  It  should,  we  think,  be  possible  for  the  Congress  to  create  some  public  body  to  do 
justice  in  the  matter  of  consumers'  claims  in  such  fashion  as  to  afford  compensation  to 
the  injured  consumer.  If  penalties  are  to  be  imposed  upon  wrongdoers,  at  least  let  the 
Congress  decide  how  the  money  is  to  be  spent"  Eisen  v.  Carlisle  &  Jacquelin,  479  ¥2d 
1005,  1019  (2dCir.  1973). 
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CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE    SECOND    CIRCUIT 

No.  73-2024.    Argued  March  17,  1975— Decided  June  25,  1975 

This  action  for  declaratory  and  injunctive  relief  and  damages  was 
brought  by  certain  of  the  petitioners  against  respondent  town  of 
Penfield  (a  suburb  of  Rochester,  N.  Y.),  and  respondent  members 
of  Penfield's  Zoning,  Planning,  and  Town  Boards,  claiming  that 
the  town's  zoning  ordinance,  by  its  terms  and  as  enforced,  effec- 
tively excluded  persons  of  low  and  moderate  income  from  living 
in  the  town,  in  violation  of  petitioners'  constitutional  rights  and 
of  42  U.  S.  C.  §§19S1,  19S2,  and  1983.  Petitioners  consist  of 
both  the  original  plaintiffs — (1)  Metro-Act  of  Rochester,  a  not- 
for-profit  corporation  among  whose  purposes  is  fostering  action  to 
alleviate  the  housing  shortage  for  low-  and  moderate-income 
persons  in  the  Rochester  area;  (2)  several  individual  Rochester 
taxpayers;  and  (3)  several  Rochester  area  residents  with  low  or 
moderate  incomes  who  are  also  members  of  minority  racial  or 
ethnic  groups — and  Rochester  Home  Builders  Association  (Home 
Builders),  embracing  a  number  of  residential  construction  firm.'^ 
in  the  Rochester  area,  which  unsuccessfully  sought  to  intervene 
as  a  party-plaintiff,  and  the  Housing  Council  in  the  Monroe 
County  Area  (Housing  Council),  a  not-for-profit  corporation  con- 
sisting of  a  number  of  organizations  interested  in  housing  prob- 
lems, which  was  unsuccessfully  sought  to  be  added  as  a  party- 
plaintifT.  The  District  Court  dismissed  the  complaint  on  the 
ground,  inter  alia,  that  petitioners  lacked  standing  to  prosecute 
the  action,  and  the  Court  of  Appeals  affirmed.  Held:  Whether 
the  rules  of  standing  are  considered  as  aspects  of  the  constitu- 
tional requirement  that  a  plaintiff  must  make  out  a  "case  or 
controversy"  within  the  meaning  of  Art.  Ill,  or,  apart  from  such 
requirement,  as  prudential  limitations  on  the  courts'  role  in  re- 
solving disputes  involving  "generalized  grievances"  or  third  parties 
legal  rights  or  interests,  none  of  the  petitioners  has  met  the 
threshold  requirement  of  such  rules  that  to  have  standing  a  com- 
plainant must  clearly  allege  facts  demonstrating  that  he  is  a 
proper  party  to  invoke  judicial  resolution  of  the  dispute  and  tho 
exercise  of  the  court's  remedial  powers.     Pp.  498-518. 
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(a)  As  to  petitioner  Rochester  residents  who  assert  standing 
as  persons  of  low  or  moderate  income  and,  coincidentally.  as 
members  of  minority  racial  or  ethnic  groups,  the  facts  alleged  fail 
to  support  an  actionable  causal  relationship  between  Penfield's 
zoning  practices  and  these  petitioners'  alleged  injury.  A  plaintiiT 
who  seeks  to  challenge  exclusionary  zoning  practices  must  allege 
specific,  concrete  facts  demonstrating  that  such  practices  harm 
him,  and  that  he  personally  would  benefit  in  a  tangible  way  from 
the  court's  intervention.  Here,  these  petitioners  rely  on  little  more 
than  the  remote  possibility,  unsubstantiated  by  allegations  of 
fact,  that  their  situation  might  have  been  better  had  respondents 
acted  otherwise,  and  might  improve  were  the  court  to  afford 
relief.    Pp.  .502-508. 

(b)  With  respect  to  petitioners  who  assert  standing  on  the 
basis  of  their  status  as  Rochester  taxpayers,  claiming  that  they 
are  suffering  economic  injury  through  increased  taxes  resulting 
from  Penfield's  zoning  practices  having  forced  Rochester  to  pro- 
vide more  tax-abated  low-  or  moderate-cost  housing  than  it  other- 
wise would  have  done,  the  line  of  causation  between  Penfield's 
actions  and  such  injury  is  not  apparent.  But  even  assuming  that 
these  petitioners  could  establish  that  the  zoning  practices  harm 
them,  the  basis  of  their  claim  is  that  the  practices  violate  the 
constitutional  and  statutory  rights  of  third  parties — persons  of  low 
and  moderate  income  who  allegedly  are  excluded  from  Penfield 
Hence,  their  claim  falls  squarely  within  the  prudential  standing 
rule  that  normally  bars  litigants  from  asserting  the  rights  or  legal 
interests  of  others  in  order  to  obtain  relief  from  injury  to  them- 
selves.    Pp.  508-510. 

(c)  Petitioner  Metro-Act's  claims  to  standing  as  a  Rochester 
taxpayer  and  on  behalf  of  its  members  who  are  Rochester  tax- 
payers or  persons  of  low  or  moderate  income,  are  precluded  for 
the  reasons  applying  to  the  denial  of  standing  to  the  individual 
petitioner  Rochester  taxpayers  and  persons  of  low  and  moderate 
income.  In  addition,  with  respect  to  Metro-Act's  claim  to  stand- 
ing because  9%  of  its  membership  is  composed  of  Penfield  resi- 
dents, prudential  considerations  strongly  counsel  against  according 
such  residents  or  Metro-Act  standing,  where  the  complaint  is  that 
they  have  been  harmed  indirectly  by  the  exclusion  of  others,  thus 
attempting,  in  the  absence  of  a  showing  of  any  exception  allowing 
such  a  claim,  to  raise  the  putative  rights  of  third  parties.  Traffi- 
cante  v.  Metropolitan  Life  Ins.,  409  U.  S  205,  distinguished. 
Pp.  512-514. 
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(d)  Petitioner  Home  Builders,  which  allcses  no  monetary  in,itir\ 
to  itself,  has  no  standinc:  to  claim  damages  on  behalf  of  its  mem- 
bers, since  whatever  injury  may  have  been  suffered  is  peculiar  rr, 
the  individual  member  concerned,  thus  requiring;  individu;iIizH] 
proof  of  both  the  fact  and  extent  of  injury  and  individual  aw.ird- 
Nor  does  Home  Builders  have  standing  to  claim  prospective  reli(  f. 
absent  any  allegation  of  facts  sufficient  to  show  the  existence  of 
any  injury  to  members  of  sufficient  immediacy  and  ripeness  to 
warrant  judicial  intervention.     P]!.  514-010, 

(e)  Petitioner  Housing  Council  has  no  standing,  where  thi' 
complaint  and  record  do  not  indicate  that  any  of  its  members, 
with  one  exception,  has  made  any  effort  involving  Penfield,  has 
taken  any  steps  toward  building  there,  or  had  any  deahngs  with 
respondents.  With  respect  to  the  one  exception,  this  petitioner 
averred  no  basis  I'or  inferring  that  an  earlier  contrf)versy  between 
it  .and  resjiondents  remained  a  li\<'.  concrete  disjjute.     P\^.  ol()-')17. 

495  F.  2d  1187,  affirmed, 

PoAVELL,  J.,  delivered  the  opinion  of  the  Court,  in  which  BuRfiEU, 
C,  J.,  and  Stewart,  Bl.^ckmun,  and  Rehxquist,  JJ.,  joined. 
DoUGL.AS,  J,,  filed  a  dissenting  ojunion,  post,  p,  olS.  Brenn.w.  .1.. 
filed  a  dis,<enting  oj)inion.  in  which  White  and  Mahsh.^ll,  .T.I,, 
joined,  post,  p,  519. 

Emmelyn  Logan-Baldwin  argued  the  causc^  for  peti- 
tioners. Witli  her  on  the  briefs  were  Sanford  Liebschutz 
and  Michael  Xelson. 

James  M.  Hart  man  argued  tlie  cause  for  respondents. 
With  liim  on  tlie  brief  were  Douglas  S.  Gates,  J.  William 
Ernstroin,  and  Luther  C.  Xadler* 


*Briefs  of  amici  cvnac  urging  reversal  were  filed  by  Jack  Grecn- 
berg.  James  M.  Nabnt  IIL  Charles  Stephen  Ralston,  and  Norman 
J.  Chachkin  for  the  X,  A.  A.  C.  P.  Legal  Defense  and  Educational 
Fund,  Inc.;  by  Martin  E.  Sloane  and  Arthur  D.  Wolf  for  the  Na- 
tional Committee  Against  Discrimination  in  Housing;  and  by  J. 
Harold  Flannery.  Paul  R.  Dimond.  and  William  E.  Caldwell  for  tlif 
Lawyer.-'  Committee  for  Civil  Rights  Under  Law. 

David  H.  Moskoiritz  filed  a  brief  for  Regional  Housing  Lei:a! 
Services,  Inc.,  as  amicwi  curiae. 
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Mr.   Justice   Powell   delivered   the   opinion   of  the 
Court. 

PetitiuiKTs.  various  organizations  and  individuals 
resident  in  the  Rochester,  X.  Y.,  metropolitan  area, 
brought  this  action  in  the  District  Court  for  the  Western 
District  of  New  York  against  the  town  of  Penfield, 
an  incorporated  municipality  adjacent  to  Rochester, 
and  against  members  of  Penfield's  Zoning,  Planning, 
and  Town  Boards.  Petitioners  claimed  that  the  town's 
zoning  ordinance,  by  its  terms  and  as  enforced  by  the 
defendant  board  members,  respondents  here,  effectively 
excluded  persons  of  low  and  moderate  income  from  living 
in  the  town,  in  contravention  of  petitioners'  First,  Ninth, 
and  Fourteenth  Amendment  rights  and  in  violation  of 
42  V.  S.  C.  §§  1981,  1982,  and  1983.  The  District  Court 
dismissed  the  com])laint  and  denied  a  motion  by  peti- 
tioner Rochester  Home  Builders  Association,  Inc.,  for 
leave  to  intervene  as  party-plaintiff.  The  Court  of  Ap- 
peals for  the  Second  Circuit  affirmed,  holding  that  none 
of  the  plaintiffs,  nor  Home  Builders  Association,  had 
standing  to  prosecute  the  action.  495  F.  2d  1187  (1974). 
We  granted  the  petition  for  certiorari.  419  U.  S.  823 
(1974).  For  reasons  that  differ  in  certain  respects  from 
those  upon  which  the  Court  of  Api)eals  relied,  we  affirm. 

I 

Petitioners  Metro-Act  of  Rochester,  Inc.,  and  eight 
individual  plaintiffs,  on  behalf  of  themselves  and  all  per- 
sons similarly  situated,^  filed  this  action  on  January  24, 


^  Plaintiffs  claimed  to  represent,  pursuant  to  Fed.  Rule  Civ.  Proc. 

23(b)(2),  cLi-Sscs  constituting  "all  taxpayers  of  the  City  of  Roch- 
ester, all  low  and  moderate  income  persons  residing  in  the  City  of 
Rochester,  all  black  and/or  Puerto  Rican/Spanish  citizens  residing 
in  the  City  of  Rochester  and  all  persons  employed  but  excluded  from 
living  m  the  Town  of  Penfield  who  are  affected  or  may  in  the  fu- 
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1972,  averring  jurisdiction  in  the  District  Court  under 
28  U.  S.  C.  §§  1331  and  1343.  The  complaint  identified 
Metro-Act  as  a  not-for-profit  New  York  corporation,  the 
purposes  of  which  are  "to  alert  ordinary  citizens  to  prob- 
lems of  social  concern;  ...  to  inquire  into  the  reasons 
for  the  critical  housing  shortage  for  low  and  moderate 
income  persons  in  the  Rochester  area  and  to  urge  action 
on  the  part  of  citizens  to  alleviate  the  general  housing 
shortage  for  low  and  moderate  income  persons."  '  Plain- 
tiffs Vinkey,  Reichert,  Warth,  and  Harris  were  described 
as  residents  of  the  city  of  Rochester,  all  of  whom  owned 
real  property  in  and  paid  property  taxes  to  that  city. 
Plaintiff  Ortiz,  "a  citizen  of  Spanish/Puerto  Rican  ex- 
traction." App.  7.  also  owned  real  pro]ierty  in  and  paid 
taxes  to  Rochester.  Ortiz,  however,  resided  in  Wayland. 
X.  Y..  some  42  miles  from  Penfield  where  he  was  em- 
ployed.'* The  complaint  described  plaintiffs  Broadnax. 
Reyes,  and  Sinkler  as  residents  of  Rochester  and  "per- 
sons fitting  within  the  classification  of  low  and  mod- 
erate income  as  hereinafter  defined.  .  .  ."  ^    Ibid.     Al- 


ture  be   affected   by   the   defendants'  policies   and   practices.   .   . 
App.  9. 

-  Id.,  at  S-9. 

3  Plaintiff  Harris  was  further  described  in  the  complaint  as  "a 
negro  person  who  is  denied  certain  rights  by  virtue  of  her  race.  .  .  .'" 
App.  5.  We  find  no  indication  in  the  record  that  Harris  had  citlur 
the  desire  or  intent  to  live  in  Penfield  were  .suitable  housing  to  be- 
come available.  Indeed,  petitioners  now  appear  t-o  claim  standing 
for  Harris  only  on  the  ground  that  she  is  a  taxpayer  of  Rochester. 
See  Brief  for  Petitioners  9,  12. 

•*  According  to  Ortiz'  affidavit,  submitted  in  answer  to  respond- 
ents' motion  to  dismiss,  he  was  employed  in  Penfield  from  1966  to 
May  1972.     App.  366-367. 

5  In  fact,  however,  the  complaint  nowhere  defines  the  term  "low 
and  moderate  income"  beyond  the  parenthetical  phrase  "without 
the  capital  requirements  to  purchase  real  estate."  E.  g..  id.,  at  1"^ 
In  addition  to  the  inadequacy  of  this  definition,  the  record  disclose- 
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though  the  complaint  does  not  expressly  so  state,  the 
record  shows  that  Broadnax,  Reyes,  and  Sinkler  are  mem- 
bers of  ethnic  or  racial  minority  groups:  Reyes  is  of 
Puerto  Rican  ancestry;  Broadnax  and  Sinkler  are 
Negroes. 

Petitioners'  complaint  alleged  that  Penfield's  zoning 
ordinance,  adopted  in  1962,  has  the  purpose  and  efifect  of 
excluding  persons  of  low  and  moderate  income  from 
residing  in  the  town.  In  particular,  the  ordinance  al- 
locates 98%  of  the  town's  vacant  land  to  single-family 
detached  housing,  and  allegedly  by  imposing  unreason- 
able requirements  relating  to  lot  size,  setback,  floor  area, 
and  habitable  space,  the  ordinance  increases  the  cost  of 
single-family  detached  housing  beyond  the  means  of 
persons  of  low  and  moderate  income.  Moreover,  ac- 
cording to  petitioners,  only  0.3%  of  the  land  available 
for  residential  construction  is  allocated  to  multifamily 
structures  (apartments,  townhouses,  and  the  like),  and 
even  on  this  limited  space,  housing  for  low-  and  moderate- 
income  persons  is  not  economically  feasible  because  of 
low  density  and  other  requirements.  Petitioners  also 
alleged  that  "in  furtherance  of  a  policy  of  exclusionary 
zoning,"  id.,  at  22,  the  defendant  members  of  Penfield's 
Town,  Zoning,  and  Planning  Boards  had  acted  in  an  arbi- 
trary and  discriminatory  manner:  they  had  delayed  ac- 
tion on  proposals  for  low-  and  moderate-cost  housing  for 
inordinate  periods  of  time;  denied  such  proposals  for 
arbitrary  and  insubstantial  reasons;  refused  to  grant 
necessary  variances  and  permits,  or  to  allow  tax  abate- 
ments; failed  to  provide  necessary  support  services  for 
low-    and    moderate-cost    housing    projects;    and    had 


wide  variations  in  the  income,  housing  needs,  and  money  available 
for  housing  among  the  various  "low  and  moderate  income"  plain- 
tiffs.   See  Part  III,  injra. 
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In  sum,  petitioners  alleged  that,  in  violation  of  their 
"rights,  privileges  and  immunities  secured  by  the  Consti- 
tution and  laws  of  the  United  Stat-es,"  id.,  at  17.  the  tow  n 
and  its  officials  harl  made  "practically  and  economically 
inijiossihle  the  construction  of  sufficient  numbers  of  low 
and  moderate  income  .  .  .  housing  in  the  Town  of  Pen- 
field  to  satisfy  the  minimum  housing  requirements  of 
both  the  Town  of  Penfield  and  the  metropolitan  Roch- 
ester area  .  .  .  ."  ''  Petitioners  alleged,  moreover,  that 
by  precluding  low-  and  moderate-cost  housing,  the 
town's  zoning  practices  also  had  the  effect  of  excluding 
persons  of  minority  racial  and  ethnic  groups,  since  most 
such  persons  have  only  low  or  moderate  incomes. 

Petitioners  further  alleged  certain  harm  to  themselves. 
The  Rochester  property  owners  and  taxpayers — Vinkey. 
Reichert,  Warth,  Harris,  and  Ortiz — claimed  that  be- 
cause of  Penfield 's  exclusionary  practices,  the  city 
of  Rochester  had  been  forced  to  impose  higher  tax 
rates  on  them  and  others  similarly  situated  than 
would  otherwise  have  been  necessary.  Tlie  low-  and 
moderate-income,  minority  plaintiffs — Ortiz,  Broadnax, 
Reyes,  and  Sinkler — claimed  that  Penfield's  zoning  prac- 
tices had  prevented  them  from  acquiring,  by  lease  or 
purchase,  residential  property  in  the  town,  and  thus 
had  forced  them  and  their  families  to  reside  in  less 
attractive  environments.  To  relieve  these  various  harms, 
petitioners  asked  the  District  Court  to  declare  the  Pen- 
field  ordinance  unconstitutional,  to  enjoin  the  defendants 
from  enforcing  the  ordinance,  to  order  the  defendants  to 
enact  and  administer  a  new  ordinance  designed  to  allevi- 
ate the  effects  of  their  past  actions,  and  to  award  $750.- 
000  in  actual  and  exemplary  damages. 

«  App.  25-26. 
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On  May  2.  1972,  petitioner  Rochester  Home  Builders 
Association,  an  association  of  firms  engaged  in  residential 
construction  in  the  Rochester  metropolitan  area,  moved 
the  District  Court  for  leave  to  intervene  as  a  party- 
plaintiff.      In  essence,  Home  Builders'  intervenor  com- 
plaint repeated  the  allegations  of  exclusionary   zoning 
practices  made  by  the  original  plaintiffs.     It  claimed  that 
these  practices  arbitrarily  and  capriciously  had  prevented 
its   member   firms   from   building   low-   and   moderate- 
cost  housing  in  Penfield,  and  thereby  had  deprived  them 
of  potential  profits.     Home   Builders  prayed  for  equi- 
table relief  identical  in  substance  to  that  requested  by  the 
original   plaintiffs,   and   also  for  $750,000   in   damages." 
On  June  7,  1972,  Metro-Act  and  the  other  original  plain- 
tiffs moved  to  join  petitioner  Housing  Council  in  the 
Monroe  County  Area,  Inc.,  as  a  party  plaintiff.     Housing 
Council  is  a  not-for-profit  New  York  corporation,  its  mem- 
bership  comprising  some   71   public  and  private  orga- 
nizations interested  in  housing  problems.     An  affidavit 
accompanying   the   motion   stated   that   17  of  Housing 
Council's  member  groups  were  or  hoped  to  be  involved 
in  the  development  of  low-  and  moderate-cost  housing, 
and  that  one  of  its  members — the  Penfield  Better  Homes 
Cor]3. — "is     and     has     been     actively     attempting     to 
develop  moderate  income  housing"  in  Penfield,  "but  has 
been  stymied  by  its  inability  to  secure  the  necessary 
approvals  .  .  .  ."  ^ 

Upon  consideration  of  the  complaints  and  of  extensive 
supportive  materials  submitted  by  petitioners,  the  Dis- 
trict Court  held  that  the  original  plaintiffs.  Home  Build- 
ers, and  Housing  Council  lacked  standing  to  prosecute 


■^  Home  JBuilders  also  asked  the  District  Court  to  enjoin  the  de- 
fendants from  rarryins  out  threatened  retaliation  against  it.-;  mem- 
bers if  Home  Builders  jomed  this  litigation. 

^Id.,  at  174. 
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the  action,  that  the  original  conii-)laint  failed  to  statp  a 
claim  upon  which  relief  could  be  granted,  that  the  suit 
should  not  proceed  as  a  class  action,  and  that,  in  the 
exercise  of  discretion.  Home  Builders  should  not  be  per- 
mitted to  intervene.  The  court  accordingly  denied  the 
motion  to  add  Housing  Council  as  a  party-plaintiff,  de- 
nied Home  Builders'  motion  to  intervene,  and  dismissed 
the  complaint.  The  Court  of  Appeals  afl&rmed.  reaching 
only  the  standing  questions. 

II 

We  address  first  the  principles  of  standing  relevant  to 
the  claims  asserted  by  the  several  categories  of  petitioners 
in  this  case.  In  essence  the  question  of  standing  is 
whether  the  litigant  is  entitled  to  have  the  court  decide 
the  merits  of  the  dispute  or  of  particular  issues.  This 
inquiry  involves  both  constitutional  limitations  on  fed- 
eral-court jurisdiction  and  ])rudential  limitations  on  its 
exercise.  E.  g..  Barrows  v.  Jackson,  346  U.  S.  249.  255-256 
(1953).  In  both  dimensions  it  is  founded  in  concern 
about  the  proper — and  properly  limited — role  of  the 
courts  in  a  democratic  society.  See  Schlesinger  v.  Re- 
servists to  Stop  the  War.  418  U.  S.  208,  221-227 
(1974) ;  United  States  v.  Richardson,  418  U.  S.  166,  188- 
197  (1974)  (Powell,  J.,  concurring). 

In  its  constitutional  dimension,  standing  imports  justi- 
ciability: whether  the  plaintiff  has  made  out  a  "case  or 
controversy"  between  himself  and  the  defendant  within 
the  meaning  of  Art.  III.  This  is  the  threshold  ques- 
tion in  every  federal  case,  determining  the  power  of  the 
court  to  entertain  the  suit.  As  an  aspect  of  justiciability, 
the  standing  question  is  whether  the  plaintiff  has  "alleged 
such  a  personal  stake  in  the  outcome  of  the  controversy" 
as  to  warrant  his  invocation  of  federal-court  jurisdiction 
and  to  justify  exercise  of  the  court's  remedial  powers  on 
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his  behalf.  Baker  v.  Carr,  369  U.  S.  186,  204  (1962)." 
The  Art.  Ill  judicial  power  exists  only  to  redress  or 
otherwise  to  protect  against  injury  to  the  complaining 
party,  even  though  the  court's  judgment  may  benefit 
others  collaterally.  A  federal  court's  jurisdiction  there- 
fore can  be  invoked  only  when  the  plaintiff  himself  has 
suffered  "some  threatened  or  actual  injury  resulting  from 
the  putatively  illegal  action  .  .  .  ."  Linda  R.  S.  v.  Rich- 
ard D.,  410  U.  S.  614.  617  (1973).  See  Data  Processing 
Service  v.  Camp,  397  U.  S.  150,  151-154  (1970).^" 

Apart  from  this  minimum  constitutional  mandate,  this 
Court  has  recognized  other  limits  on  the  class  of  persons 
who  may  invoke  the  courts'  decisional  and  remedial 
powers.  First,  the  Court  has  held  that  when  the  asserted 
harm  is  a  "generalized  grievance"  shared  in  substantially 
equal  measure  by  all  or  a  large  class  of  citizens,  that 
harm  alone  normally  does  not  warrant  exercise  of  juris- 
diction. E.  g.,  Schlesinger  v.  Reservists  to  Stop 
the  War,  supra;  United  States  v.  Richardson,  supra;  Ex 
parte  Levitt,  302  U.  S.  633,  634  (1937).  Second,  even 
when  the  plaintiff  has  alleged  injury  sufficient  to  meet 
the  "case  or  controversy"  requirement,  this  Court  has 
held  that  the  plaintiff  generally  must  assert  his  own 
legal  rights  and  interests,  and  cannot  rest  his  claim  to 
relief  on  the  legal  rights  or  interests  of  third  parties. 
E.  g.,  Tileston  v.  Ulhnan,  318  U.  S.  44  (1943).  See 
United  States  v.  Raines,  362  U.  S.  17  (1960) ;  Barrows  v. 

»See  H.  Hart  &  H.  Wechsler,  The  Federal  Courts  and  the  Fed- 
eral System  156  (2d  ed.  1973). 

^°The  standing  question  thus  bears  close  affinity  to  questions  of 
ripeness — whether  the  harm  asserted  has  matured  sufficiently  to 
warrant  judicial  intervention — and  of  mootness — whether  the  occa- 
sion for  judicial  intervention  persists.  E.  g.,  Lake  Carriers'  Assn.  v. 
MacMuIloji,  406  U.  S.  498  (1972);  Hall  v.  BeaJs.  396  U.  S.  45 
(1969).  Sec  Anti-Foscist  Committee  v.  McGrath,  341  U.  S.  123. 
154-156  (1951)  (Frankfurter,  J.,  concurring). 
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Jackson,  supra.  Without  such  limitations — closely  re- 
lated to  Art.  Ill  concerns  but  essentially  matters  of 
judicial  self-governance — the  courts  would  be  called  upon 
to  decide  abstract  questions  of  wide  public  significance 
even  though  other  governmental  institutions  may  be 
more  competent  to  address  the  questions  and  even,  though 
judicial  intervention  may  be  unnecessary  to  protect  in- 
dividual rights.  See,  e.  g.,  Sclilesinger  v.  Reservist.'i 
to  Stop  the  War,  418  U.  S..  at  222." 

Although  standing  in  no  way  depends  on  the  merits  of 
the  plaintiff's  contention  that  particular  conduct  is  illegal. 
e.  g.,  Flast  v.  Cohen.  392  V.  8.  83.  99  (1968).  it  often 
turns  on  the  nature  and  source  of  the  claim  asserted. 
The  actual  or  threatened  injury  required  by  Art.  Ill 
may  exist  solely  by  virtue  of  "statutes  creating  legal 
rights,  the  invasion  of  which  creates  standing  .  .  .  ."  See 
Linda  R.  S.  v.  Richard  D.,  410  U.  S.,  at  617  n.  3;  Sierra 
Club  V.  Morton,  405  U.  S.  727,  732  (1972).  Moreover, 
the  source  of  the  plaintiff's  claim  to  relief  assumes  criti- 
cal importance  with  respect  to  the  prudential  rules  of 
standing  that,  apart  from  Art.  Ill's  minimum  require- 
ments, serve  to  limit  the  role  of  the  courts  in  resolving 
public  disputes.  Essentially,  the  standing  question  in 
such  cases  is  whether  the  constitutional  or  statutory  pro- 
vision on  which  the  claim  rests  properly  can  be  under- 
stood as  granting  persons  in  the  plaintiff's  position  a 
right  to  judicial  relief.'"     In  some  circumstances,  counter- 

^^  Cf.  Scott,  Standing  in  the  Supreme  Court — A  Functional  Analysis, 
86  Harv.  L.  Rev.  645  (1973). 

--  A  similar  standing  is.-uc  an>cs  when  the  Ihiiinnt  a.-fsorts  the  rinht- 
of  third  parties  defensively.  :is  a  bar  to  judgnient  again.-t  liiin.  E.  </.. 
Barrmrs  v.  Jacksun.  .346  I'.  S.  249  ( 19.53):  McGinra)'  v.  MarijlninL 
366  U.  S.  420,  429-430  (1961).  In  such  circunisiance.-,  there  i-  ii" 
Art.  Ill  standing  problem:  but  the  ])riidential  (piestion  is  goxenvd 
by  considerations  closely  related  to  the  r^uesiion  wliether  a  person  in 
the  litigant's  ])osition  would  ha\e  a  rigiit  of  action  on  the  clann.  .':^e<' 
Part  IV,  injra. 


526 

WARTH  V.  SELDIN  501 

490  Opinion  of  the  Court 

vailing  considerations  may  outweigh  the  concerns  under- 
lying the  usual  reluctance  to  exert  judicial  power  when 
the  plaintiffs  claim  to  relief  rests  on  the  legal  rights  of 
third  parties.  See  United  States  v.  Rallies,  362  U.  S., 
at  22-23.  In  sucii  instances,  the  Court  has  found,  in 
effect,  that  the  constitutional  or  statutory  provision  in 
question  implies  a  right  of  action  in  the  plaintiff.  See 
Pierce  v.  Society  of  Sisters,  268  U.  S.  510  (1925);  Sulli- 
van V.  Little  Hunting  Park,  Inc.,  396  U.  S.  229,  237 
(1969).  See  generally  Part  IV,  infra.  Moreover,  Con- 
gress may  grant  an  express  right  of  action  to  persons  who 
otherwise  would  be  barred  by  prudential  standing  rules. 
Of  course,  Art.  Ill's  requirement  remains:  the  plaintiff 
still  must  allege  a  distinct  and  palpable  injury  to  himself, 
even  if  it  is  an  injury  shared  by  a  large  class  of  other  pos- 
sible litigants.  E.  g.,  United  States  v.  SCRAP,  412  U.  S. 
669  (1973).  But  so  long  as  this  requirement  is  satisfied, 
persons  to  whom  Congress  has  granted  a  right  of  action, 
either  expressly  or  by  clear  implication,  may  have  stand- 
ing to  seek  relief  on  the  basis  of  the  legal  rights  and 
interests  of  others,  and,  indeed,  may  invoke  the  general 
public  interest  in  support  of  their  claim.  E.  g.,  Sierra 
Club  V.  Morton,  supra,  at  737;  FCC  v.  Sanders  Radio 
Station,  309  U.  S.  470.  477  (1940). 

One  further  preliminary  matter  requires  discussion. 
For  purposes  of  ruling  on  a  motion  to  dismiss  for  want 
of  standing,  both  the  trial  and  reviewing  courts  must 
accept  as  true  all  material  allegations  of  the  complaint, 
and  must  construe  the  complaint  in  favor  of  the 
complaining  party.  E.  g.,  Jenkins  v.  McKeitken,  395 
U.  S.  411,  421-A22  (1969).  At  the  same  time,  it  is  within 
the  trial  court's  power  to  allow  or  to  require  the  plaintiff 
to  supply,  by  amendment  to  the  complaint  or  by  affi- 
davits, further  particularized  allegations  of  fact  deemed 
supportive  of  plaintiff's  standing.     If,  after  this  oppor- 
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tuiiity.  the  plaintiff's  standing  does  not  adequately  ap- 
peav  from  all  materials  of  record,  the  complaint  must  be 
dismissed. 

Ill 

With  these  general  considerations  in  mind,  we  turn 
first  to  the  claims  of  petitioners  Ortiz,  Reyes.  Sinkler. 
and  Broadnax.  each  of  whom  asserts  standing  as  a  per- 
son of  low  or  moderate  income  and,  coincidentally,  as 
a  member  of  a  minority  racial  or  ethnic  group.  We  must 
assume,  taking  the  allegations  of  the  complaint  as  true, 
that  Penfield's  zoning  ordinance  and  the  pattern  of  en- 
forcement by  respondent  officials  have  had  the  purpose 
and  effect  of  excluding  persons  of  low  and  moderate 
income,  many  of  whom  are  members  of  racial  or  ethnic 
minority  groups.  We  also  assume,  for  purposes  here, 
that  such  intentional  exclusionary  practices,  if  proved  in 
a  proper  case,  would  be  adjudged  violative  of  the  consti- 
tutional and  statutory  rights  of  the  persons  excluded. 

But  the  fact  that  these  petitioners  share  attributes 
common  to  persons  who  may  have  been  excluded 
from  residence  in  the  town  is  an  insufficient  predicate 
for  the  conclusion  that  petitioners  themselves  have  been 
excluded,  or  that  the  respondents'  assertedly  illegal 
actions  have  violated  their  rights.  Petitioners  must 
allege  and  show  that  they  personally  have  been  injured, 
not  that  injury  has  been  suffered  by  other,  unidentified 
members  of  the  class  to  which  they  belong  and  which 
they  purport  to  represent.  Unless  these  petitioners  can 
thus  demonstrate  the  requisite  case  or  controversy  be- 
tween themselves  personally  and  respondents,  "none  may 
seek  relief  on  behalf  of  himself  or  any  other  member  of 
the  class."  O'Shea  v.  Littleton,  414  U.  S.  48S,  494 
(1974).  See,  e.  g.,  Bailey  v.  Patterson,  369  U.  S.  31,  32- 
33  (1962j. 
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In  their  complaint,  petitioners  Ortiz,  Reyes,  Sinkler, 
and  Broadnax  alleged  in  conclusory  terms  that  they  are 
among  the  persons  excluded  by  respondents'  actions." 
None  of  them  has  ever  resided  in  Penfield;  each  claims 
at  least  implicitly  that  he  desires,  or  has  desired,  to  do 
so.  Each  asserts,  moreover,  that  he  made  some  effort, 
at  some  time,  to  locate  housing  in  Penfield  that  was  at 
once  within  his  means  and  adequate  for  his  family's 
needs.     Each  claims  that  his  efforts  proved  fruitless.'* 

"  Petitioner  Ortiz  also  alleged  that  as  a  result  of  such  exclusion 
he  had  to  incur  substantial  comnnuting  expenses  between  his  resi- 
dence and  his  former  place  of  employment  in  Penfield;  and,  in 
supporting  affidavits,  each  petitioner  recites  at  some  length  the  dis- 
advantages of  his  or  her  present  housing  situation  and  how  that 
situation  might  be  improved  were  residence  in  Penfield  possible. 
For  purposes  of  standing,  however,  it  is  the  exclusion  itself  that  is  of 
critical  importance,  since  exclusion  alone  would  violate  the  asserted 
rights  quite  apart  from  any  objective  or  subjective  disadvantage  that 
may  flow  from  it. 

"In  his  affidavit  submitted  in  opposition  to  respondents'  motion 
to  dismi.'is,  petitioner  Ortiz  stated: 

"Since  my  job  at  that  time  and  continuing  until  May  of  1972  was 
in  the  Town  of  Penfield,  I  initiated  inquiries  about  renting  and/or 
buying  a  home  in  the  Town  of  Penfield.  However,  because  of  my 
income  being  low  or  moderate,  I  found  that  there  were  no  apart- 
ment units  large  enough  to  house  my  family  of  wife  and  seven  chil- 
dren, nor  were  there  apartment  units  that  were  available  reasonably 
priced  so  that  I  could  even  afford  to  rent  the  largest  apartment  unit. 
I  have  been  reading  ads  in  the  Rochester  metropohtan  newspapers 
since  coming  to  Rochester  in  1966  and  during  that  time  and  to  the 
present  time,  I  have  not  located  either  rental  housing  or  housing 
to  buy  in  Penfield."     A  pp.  37. 

Petitioner  Reyes  averred  that,  for  some  time  before  locating  and 
purchasing  their  present  residence  in  Rochester,  she  and  her  husband 
had  searched  for  a  suitable  residence  in  suburban  conununities: 
"[0]ur  investigation  for  housing  included  the  Rochester  bedroom 
communities  of  Webster,  Irondequoit,  Penfield  and  Perinton.  Our 
search  over  a  period  of  two  years  led  us  to  no  possible  purchase 
in   anv    of   these    towns."    Id.,    at    428.     Petitioner   Sinkler   stated 
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We  may  assume,  as  petitioners  allege,  that  responci- 
ents'  actions  have  contributed,  perhaps  substantially, 
to  the  cost  of  housing  in  Penfield.  But  there  remain^ 
the  question  whether  petitioners'  inability  to  locate  suit- 
able housing  in  Penfield  reasonably  can  be  said  to  have 
resulted,  in  any  concretely  demonstrable  way.  from  re- 
spondents' alleged  constitutional  and  statutory  infrac- 
tions. Petitioners  must  allege  facts  from  which  it  rea- 
sonably could  be  inferred  that,  absent  the  respondents' 
restrictive  zosiing  practices,  tlieic  is  a  substantial  prob- 
ability that  they  would  have  been  able  to  purchase  or 
lease  in  Penfield  and  tliat.  if  the  court  affords  the  relief 
requested,  the  asserted  inability  of  petitioners  will  be 
removed.  Undo  R.  S.  v.  Richard  D.,  410  U.  S.  614 
(1973). 

We  find  the  record  devoid  of  the  necessary  allegations. 
As  the  Court  of  Appeals  noted,  none  of  these  petitioners 
has  a  present  interest  in  any  Penfield  property;  none  is 
himself  subject  to  the  ordinance's  strictures;  and  none 
has  ever  been  denied  a  variance  or  permit  by  respondent 
officials.  495  F.  2d,  at  1191.  Instead,  petitioners  claim 
that  respondents'  enforcement  of  the  ordinance  against 
third  parties — developers,  builders,  and  the  like — has  had 
the  consequence  of  precluding  the  construction  of  hous- 
ing suitable  to  their  needs  at  prices  they  might  be  able 
to  afford.  The  fRct  that  the  harm  to  petitioners  ma}- 
have  resulted  indirectly  does  not  in  itself  preclude  stand- 


that  she  had  'searched  for  alternate  housing  in  the  Rochester  mstro- 
poiitan  area,"  including  the  town  of  Penneld,  and  had  found  that 
"a  black  ])orson  ha.^-  no  choice  of  housing  ...."'  In  particular,  "there 
are  no  a})artmont>-^  available  in  the  Town  of  Penfidd  which  a  per>on 
oi  m\  income  l(\el  can  afford."  Id.,  .it  45'_*-45o.  retitioiici 
Broadnax  said  only  that  she  had  "bought  newspapers  and  read  ad? 
and  walked  'o  look  fcr  apa'-Tients  until  T  found  the  place  where 
I  now  re-ulc.  1  for.nd  that  ihere  was  vinuall\'  no  choice  of  liou-n;,ir 
in  the  Rochester  area."     Id.,  at  407. 
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ing.  When  a  governmental  prohibition  or  restriction 
imposed  on  one  party  causes  specific  harm  to  a  third 
party,  harm  that  a  constitutional  provision  or  statute 
was  intended  to  prevent,  the  indirectness  of  the  injury 
does  not  necessarily  deprive  the  person  harmed  of  stand- 
ing to  vindicate  his  rights.  E.  g.,  Roe  v.  Wade,  410  U.  S. 
113,  124  (1973).  But  it  may  make  it  substantially  more 
difficult  to  meet  the  minimum  requirement  of  Art.  Ill: 
to  establish  that,  in  fact,  the  asserted  injury  was  the  con- 
sequence of  the  defendants'  actions,  or  that  prospective 
relief  will  remove  the  harm. 

Here,  by  their  own  admission,  realization  of  peti- 
tioners' desire  to  live  in  Penfield  always  has  depended 
on  the  efforts  and  willingness  of  third  parties  to  build 
low-  and  moderate-cost  housing.  The  record  specifi- 
cally refers  to  only  two  such  efforts:  that  of  Penfield 
Better  Homes  Corp.,  in  late  1969,  to  obtain  the 
rezoning  of  certain  land  in  Penfield  to  allow  the  con- 
struction of  subsidized  cooperative  townhouses  that  could 
be  purchased  by  persons  of  moderate  income;  and  a 
similar  effort  by  O'Brien  Homes,  Inc.,  in  late  1971.'^     But 


'•'"'  Penfield  Better  Homes  conteinplaled  a  series  of  one-  to  three- 
bedroom  unit.s  and  hoped  to  sell  them — at  that  time — to  persons 
who  earned  from  $5,000  to  $8,000  per  year.  The  Penfield  Planning 
Board  denied  the  necessary  variance  on  September  9,  1969,  because 
of  incompatibihty  with  the  surrounding  neighborhood,  projected 
traffic  consfstion,  and  problems  of  se\ere  soil  erosion  during  con- 
struction. Id.,  at  629-633,  S49-S59,  883-8S4.  O'Brien  Homes, 
Inc.,  projected  51  buildings,  each  containing  four  family  units, 
designed  for  single  people  and  small  families,  and  capable  of  being 
purchased  by  persons  "of  low  income  and  accumulated  funds"  and 
■'of  moderate  income  with  limited  funds  for  down  payment  .  .  .  ." 
Id.,  at  634.  The  variance  for  this  i)ro.iect  was  denied  by  the 
Planning  Board  on  October  12,  1971;  a  revision  of  the  proposal  was 
reconsidered  by  the  Planning  Board  in  April  1972,  and,  from  all 
indications  of  record,  apparently  remains  under  consideration.  The 
record  also  indicates  the  existence  of  several  proposals  for  "planned 
unit   developments";    but   we  are   not   told   whether  these  projects 
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the  record  is  devoid  of  any  indication  that  these  projects. 
or  other  like  projects,  would  have  satisfied  petitioners' 
needs  at  prices  they  could  afford,  or  that,  were  the  court 
to  remove  the  obstructions  attributable  to  respondents, 
such  relief  would  benefit  petitioners.  Indeed,  peti- 
tioners' descriptions  of  their  individual  financial  situa- 
tions and  housing  needs  suggest  precisely  the  contrary— 
that  their  inability  to  reside  in  Penfield  is  the  conse- 
quence of  the  economics  of  the  area  housing  market, 
rather  than  of  respondents'  assertedly  illegal  acts.^"     In 

would  allow  sale  at  prices  that  person?  of  low  or  moderate  income 
are  likely  to  be  able  to  afford.  There  is,  more  importantly,  not  the 
slightest  suggestion  that  they  would  be  adequate,  and  of  sufficiently 
low  cost,  to  meet  these  petitioners'  needs. 

^®  Ortiz  states  in  his  affidavit  that  he  is  now  purchasing  and 
resides  in  a  six-bedroom  dwelling;  in  Wayland.  N.  Y.;  and  thnt 
he  owns  and  receives  rental  income  from  a  house  in  Rochester.  He 
is  concerned  with  finding  a  house  or  apartment  large  enough  for 
himself,  his  wife,  and  ^even  children,  but  states  that  he  can  afford 
to  spend  a  maximum  of  S120  per  month  for  housing.  Id.,  at  370. 
Broadnax  seeks  a  four-bedroom  house  or  apartment  for  herself 
and  six  children,  and  can  spend  a  maximum  of  about  $120  per 
month  for  housing.  Id.,  at  417-41S.  Sinklcr  also  states  that  she 
can  spend  S120  per  month  for  housing  for  herself  and  two  children. 
Id.,  at  452-453.  Thus,  at  least  in  the  cases  of  Oniz  and  Broadnax. 
it  is  doubtful  that  their  stated  needs  could  have  been  satisfied  by  the 
small  housing  units  contemplated  in  the  only  moderate-cost  project.^ 
specifically  described  in  the  record.  Moreover,  there  is  no  indication 
that  any  of  the  petitioners  had  the  resources  necessarv  to  acquire  the 
housing  available  in  the  projects.  The  matter  is  left  entirely  obscure. 
The  income  and  housing  budget  figures  supplied  in  petitioners'  affi- 
davits are  presumably  for  the  year  1972.  The  vague  description 
of  the  proposed  O'Brien  development  strongly  suggests  that  the 
units,  even  if  adequate  for  their  needs,  would  have  been  beyond  the 
means  at  least  of  Smkler  and  Broadnax.  See  n.  15,  supra.  The 
Penfield  Better  Homes  projected  price  figures  were  for  1969,  and 
must  be  assumed — even  if  subsidies  might  still  be  available — t-o 
have  increased  substantially  by  1972,  when  the  complaint  was  filed. 
Petitioner  Reyes  presents  a  special  case:  she  states  that  her  family 
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sliort.  the  facts  alleged  fail  to  sui)port  an  actionable  causal 
relationship  between  Penfield's  zoning  practices  and  pe- 
titioners' asserted  injury. 

In  support  of  their  position,  petitioners  refer  to  several 
decisions  in  the  District  Courts  and  Courts  of  Appeals, 
acknowledging  standing  in  low-income,  minority-group 
plaintiffs  to  challenge  exclusionary  zoning  practices.''  In 
those  cases,  however,  the  plaintiffs  challenged  zoning 
restrictions  as  applied  to  particular  projects  that  would 
supply  housing  within  their  means,  and  of  which  they 
were  intended  residents.  The  plaintiffs  thus  were  able 
to  demonstrate  that  unless  relief  from  assertedly  illegal 
actions  was  forthcoming,  their  immediate  and  personal 
interests  would  be  harmed.  Petitioners  here  assert  no 
like  circumstances.  Instead,  they  rely  on  little  more  than 
the  remote  possibility,  unsubstantiated  by  allegations  of 
fact,  that  their  situation  might  have  been  better  had 
respondents  acted  otherwise,  and  might  improve  were 
the  court  to  afford  relief. 


has  an  income  of  over  $14,000  per  year,  that  she  can  afford  $231 
per  month  for  housing,  and  that,  in  the  past  and  apparently  now, 
she  wants  to  purchat^c  a  residence.  As  noted  above,  see  n.  5, 
supra,  the  term  "low  and  moderate  income"  is  nowhere  defined  in 
the  complaint;  but  Penfield  Better  Homes  defined  the  term  as  be- 
tween $5,000  and  $8,000  per  year.  See  n.  15,  swpra.  Since  that 
project  was  to  be  subsidized,  presumably  petitioner  Reyes  would 
have  been  ineligible.  There  is  no  indication  that  in  nonsubsidized 
projects,  removal  of  the  challenged  zoning  restrictions — in  1972 — 
would  have  reduced  the  price  on  new  single-family  residences  to  a 
level  that  petitioner  Reyes  thought  she  could  afford. 

^'  See,  e.  g..  Park  View  Heights  Corp.  v.  City  of  Black  Jack, 
467  F.  2d  1208  (CAS  1972);  Crow  v.  Brotun,  457  F.  2d  788  (CAS 
1972),  aff'g  332  F.  Supp.  3S2  (ND  Ga.  1971):  Kennedy  Park 
Homes  Assn.  v.  City  of  Lackawanna,  436  F.  2d  108  (CA2  1970), 
cert,  denied,  401  U.  S.  1010  (1971);  DaUey  v.  City  of  Lawton,  425 
F.  2d  1037  (CAIO  1970).  Cf.  United  Farmworkers  of  Florida 
Housing  Project,  Inc.  v.  City  of  Delray  Beach,  493  F.  2d  799  (CA5 
1974). 
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We  hold  only  that  a  plaintiff  who  seeks  to  challenge 
exclusionary  zoning  practices  must  allege  specific,  concrete 
facts  demonstrating  that  the  challenged  practices  harm 
him,  and  that  he  personally  would  benefit  in  a  tangible 
way  from  the  courts'  intervention.^*  Absent  the  neces- 
sary allegations  of  demonstrable,  particularized  injury, 
there  can  be  no  confidence  of  "a  real  need  to  exercise 
the  power  of  judicial  review"  or  that  relief  can  be  framed 
"no  broader  than  required  by  the  precise  facts  to  which 
the  court's  ruling  would  be  applied."  Schlesinger  v. 
Reservists  to  Stop  the  War,  418  U.  S.,  at  221-222. 

IV 

The  petitioners  who  assert  standing  on  the  basis  of 
their  status  as  taxpayers  of  the  city  of  Rochester  present 
a  different  set  of  problems.  These  "taxpayer-peti- 
tioners" claim  that  they  are  suffering  economic  injury 
consequent  to  Penfield's  allegedly  discriminatory  and 
exclusionary  zoning  practices.  Their  argument,  in  brief, 
is  that  Penfield's  persistent  refusal  to  allow  or  to  facili- 
tate construction  of  low-  and  moderate-cost  housing  forces 
the  city  of  Rochester  to  provide  more  such  housing 
than  it  otherwise  would  do;  that  to  provide  such  hous- 
ing. Rochester  must  allow  certain  tax  abatements;  and 


^^  This  is  not  to  say  that  the  plaintiff  who  challenges  a  zoning 
ordinance  or  zoning  practices  must  have  a  present  contractual 
interest  in  a  particular  project.  A  particularized  personal  interest 
may  be  shown  in  various  ways,  which  we  need  not  undertake  to 
identify  in  the  abstract.  But  usually  the  initial  focus  should  be 
on  a  particular  project.  See,  e.  g.,  cases  cited  in  n.  17,  supra.  We 
also  note  that  zoning  laws  and  their  provisions,  long  considered 
essential  to  effective  urban  planning,  are  peculiarly  within  the 
province  of  state  and  local  legislative  authorities.  They  are,  of 
course,  subject  to  judicial  review  in  a  proper  case.  But  citizens 
dissatisfied  with  provisions  of  .such  laws  need  not  overlook  the  avail- 
ability of  the  normal  democratic  process. 
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that  as  the  amount  of  tax-abated  property  increases. 
Rochester  taxpayers  are  forced  to  assume  an  increased 
tax  burden  in  order  to  finance  essential  public  services. 

"Of  course,  pleadings  must  be  something  more  than  an 
ingenious  academic  exercise  in  the  conceivable."  United 
States  V.  SCRAP,  412  U.  S.,  at  688.  We  think 
the  complaint  of  the  taxpayer-petitioners  is  little  more 
than  such  an  exercise.  Apart  from  the  conjectural  nature 
of  the  asserted  injury,  the  line  of  causation  between  Pen- 
field's  actions  and  such  injury  is  not  apparent  from  the 
complaint.  Whatever  may  occur  in  Penfield,  the  injury 
complained  of — increases  in  taxation — results  only  from 
decisions  made  by  the  appropriate  Rochester  authorities, 
who  are  not  parties  to  this  case. 

But  even  if  we  assume  that  the  taxpayer-petitioners 
could  establish  that  Penfield's  zoning  practices  harm 
them,^^  their  complaint  nonetheless  was  properly  dis- 
missed. Petitioners  do  not,  even  if  they  could,  assert 
any  personal  right  under  the  Constitution  or  any  statute 
to  be  free  of  action  by  a  neighboring  municipality  that 
may  have  some  incidental  adverse  effect  on  Rochester. 
On  the  contrary,  the  only  basis  of  the  taxpayer-petition- 
ers' claim  is  that  Penfield's  zoning  ordinance  and  prac- 
tices violate  the  constitutional  and  statutory  rights  of 
third  parties,  namely,  persons  of  low  and  moderate 
income  who  are  said  to  be  excluded  from  Penfield.  In 
short  the  claim  of  these  petitioners  falls  squarely  within 
the  prudential  standing  rule  that  normally  bars  litigants 
from  asserting  the  rights  or  legal  interests  of  others  in 
order  to  obtain  relief  from  injury  to  themselves.  As  we 
have  observed  above,  this  rule  of  judicial  self-governance 
is  subject  to  exceptions,  the  most  prominent  of  which  is 
that  Congress  may  remove  it  by  statute.     Here,  how- 

^^Cf.  United  States  v.  SCRAP,  412  U.  S.  669,  688-690  (1973). 
But  see  Roe  v.  Wade,  410  U.  S.  113,  127-129  (1973). 
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ever,  no  statute  expressly  or  by  clear  implication  grant? 
a  right  of  action,  and  thus  standing  to  seek  relief,  to  per- 
sons in  petitioners'  position.     In  several  cases,  this  Court 
has  allowed  standing  to  litigate  the  rights  of  third  jiarties 
when  enforcement  of  the  challenged  restriction  against 
the  litigant   would  result  indirectly  in  the  violation  of 
third  parties"  rights.    See,  e.  g.,  Doc  v.  Bolton,  410  U.  S. 
179,  188  ( 1973) ;  Griswold  v.  Connecticut,  381  U.  vS.  479, 
481  (1965):  Barrows  v.  Jackson,  346  U.  S.  249  (1953). 
But  the  taxpayer-petitioners  are  not  themselves  subject  to 
Penfield's  zoning  practices.     Nor  do  they  allege  that  the 
challenged  zonnig  ordinance  and  practices  preclude  or 
otherwise  adversely  affect  a  relationship  existing  between 
them  and  the  persons  whose  rights  assertedly  are  violated. 
E.  g.,  Sullivon  v.  Little  Hunting  Park,  Inc.,  396  U.  S.. 
at  237;   XAACP  v.  Alabama,  357  U.  S.  449,  458^60 
(1958);  Pierce  v.  Society  of  Sisters,  268  U.  S.,  at  534- 
536.       No     relationship,     other     than     an     incidental 
congruity  of  interest,   is  alleged   to   exist  between   the 
Rochester  taxpayers  and  persons  who  have  been  pre- 
cluded from  livmg  in  Penfield.     Nor  do  the  taxpayer- 
petitioners  show  that  their  prosecution  of  the  suit  is 
necessary  to  insure  protection  of  the  rights  asserted,  as 
there  is  no  indication  that  persons  who  in  fact  have  been 
excluded  from  Penlfield  are  disabled  from  asserting  their 
own  right  in  a  proper  case.-°     In  sum.  we  discern  no  jus- 
tification for  recognizing  in  the  Rochester  taxpayers  a 
right  of  a<;tion  on  the  asserted  claim. 


We  turn  next  to  the  standing  problems  presented  by 
the    petitioner    associations — Metro-Act    of    Rochester, 


20  See  generally  Sedier,  Standing  to  Assert  Constitutional  Jus 
Tertii  in  the  Supreme  Court,  71  Yale  L.  J.  599  (1962).  Cf.  Bigelow 
V.  Virginia.  421  U.  S.  S09,  S15-817  (1975). 
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Inc.,  one  of  the  original  plaintiffs;  Housing  Council  in 
the  Monroe  County  Area.  Inc.,  which  the  original  plain- 
tiffs sought  to  join  as  a  party-plaintiff;  and  Rochester 
Home  Builders  Association,  Inc.,  which  moved  in  the 
District  Court  for  leave  to  intervene  as  plaintiff.     There 
is  no  question  that  an  association  may  have  standing  in 
its  own  right  to  seek  judicial  relief  from  injury  to  itself 
and  to  vindicate  whatever  rights  and  immunities  the 
association  itself  may  enjoy.     Moreover,  in  attempting 
to  secure  relief  from  injury  to  itself  the  association  may 
assert  the  rights  of  its  members,  at  least  so  long  as  the 
challenged  infractions  adversely  affect  its  members'  as- 
sociational  ties.     E.  g.,  NAACP  v.  Alabama,  supra,  at 
458-460;  Anti-Fascist  Committee  v.  McGrath,  341  U.  S. 
123,  183-187  (1951)  (Jackson,  J.,  concurring).     With  the 
limited  exception  of  Metro-Act,  however,  none  of  the  as- 
sociational  petitioners  here  has  asserted  injury  to  itself. 
Even  in  the  absence  of  injury  to  itself,  an  association 
may  have  standing  solely  as  the  representative  of  its 
members.      E.   g.,    National    Motor    Freight    Assn.    v. 
United  States,  372  U.  S.  246  (1963).     The  possibility  of 
such  representational  standing,  however,  does  not  elim- 
inate or  attenuate  the  constitutional  requirement  of  a 
case  or  controversy.     See  Sierra  Club  v.  Morton,  405 
U.  S.  727  (1972).     The  association  must  allege  that  its 
members,  or  any  one  of  them,  are  suffering  immediate  or 
threatened  injury  as  a  result  of  the  challenged  action 
of  the  sort  that  would  make  out  a  justiciable  case  had 
the  members  themselves  brought  suit.     Id.,  at  734-741. 
So  long  as  this  can  be  established,  and  so  long  as  the 
nature  of  the  claim  and  of  the  relief  sought  does  not  make 
the  individual  participation  of  each  injured  party  indis- 
pensable to  proper  resolution  of  the  cause,  the  associa- 
tion may  be  an  appropriate  representative  of  its  mem- 
bers, entitled  to  invoke  the  court's  jurisdiction. 
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Petitioner  Metro-Act's  claims  to  standing  on  its  own  be- 
half as  a  Rochester  taxpayer,  and  on  behalf  of  its  mem- 
bers who  are  Rochester  taxpayers  or  persons  of  low  or 
moderate  income,  are  precluded  by  our  holdings  in  Parts 
III  and  IV,  supra,  as  to  the  individual  petitioners,  and 
require  no  further  discussion.  Metro-Act  also  alleges, 
however,  that  9%  of  its  membership  is  composed  of 
present  residents  of  Penfield.  It  claims  that,  as  a  result 
of  the  persistent  pattern  of  exclusionary  zoning  practiced 
by  respondents  aiid  the  consequent  exclusion  of  persons 
of  low^  and  moderate  income,  those  of  its  members  who  are 
Penfield  residents  are  deprived  of  the  benefits  of  living  in 
a  racially  and  ethnically  integrated  community.  Refer- 
ring to  our  decision  in  Trajficante  v.  Metropolitan  Life 
Im.  Co.,  409  U.  S.  205  (1972).  Metro- Act  argues 
that  such  deprivation  is  a  sufficiently  palpable  injury  to 
satisfy  the  Art.  Ill  case-or-controversy  requirement,  and 
that  it  has  standing  as  the  representative  of  its  members 
to  seek  redress. 

We  agree  with  the  Court  of  Appeals  that  Trafficante 
is  not  controlling  here.  In  that  case,  two  residents  of 
an  apartment  complex  alleged  that  the  owner  had  dis- 
criminated against  rental  applicants  on  the  basis  of  race, 
in  violation  of  ^  804  of  the  Civil  Rights  Act  of  1968,  82 
Stat.  83.  42  U.  S.  C.  §  3604.  They  claimed  that,  as  a  re- 
sult of  such  discrimination,  "they  had  been  injured  in  that 
(1)  they  had  lost  the  social  benefits  of  living  in  an  inte- 
grated community ;  ( 2)  they  had  missed  business  and  pro- 
fessional advantages  which  would  have  accrued  if  they 
had  lived  with  members  of  minority  groups;  (3)  they 
had  suffered  embarrassment  and  economic  damage  in 
social,  business,  and  professional  activities  from  being 
'stigmatized'  as  residents  of  a  'white  ghetto.' "  409 
U.  S.,  at  208.     In  light  of  the  clear  congressional  purpose 
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in  enacting  the  1968  Act,  and  the  broad  definition  of 
"person  aggrieved"  in  §810  (a),  42  U.  S.  C.  §3610  (a), 
we  held  that  petitioners,  as  "person  [s]  who  claim  [ed] 
to  have  been  injured  by  a  discriminatory  housing  prac- 
tice," had  standing  to  litigate  violations  of  the  Act.  We 
concluded  that  Congress  had  given  residents  of  housing 
facilities  covered  by  the  statute  an  actionable  right  to  be 
free  from  the  adverse  consequences  to  them  of  racially 
discriminatory  practices  directed  at  and  immediately 
harmful  to  others.     409  U.  S.,  at  212. 

Metro-Act  does  not  assert  on  behalf  of  its  members 
any  right  of  action  under  the  1968  Civil  Rights  Act,  nor 
can  the  complaint  fairly  be  read  to  make  out  any  such 
claim."  In  this,  we  think,  lies  the  critical  distinction 
between  Trafficante  and  the  situation  here.    As  we  have 


21  The  amicus  brief  of  the  Lawyers'  Committee  for  Civil  Rights 
under  Law  argues,  to  the  contrary,  that  petitioners'  allegations  do 
state   colorable   claims  under  the   1968  Act,  and  that  Metro-Act's 
Penfield  members  are  "person  [s]  aggrieved"  within  the  meaning  of 
§810  (a).    It  is  significant,  we  think,  that  petitioners  nowhere  adopt 
this  argument.    As  we  read  the  complaint,  petitioners  have  not 
alleged  that  respondents  "refuse  to  negotiate  for  the  sale  or  rental 
of,  or  otherwise  make  unavailable  or  deny,  a  dwelling  to  any  person 
because  of  race,  color,  .  .  .  or  national  origin,"  or  that  they  "discrimi- 
nate against  any  person  in  the  terms,  conditions,  or  privileges  of  sale 
or  rental  of  a  dwelhng,  or  in  the  provision  of  services  or  facilities 
in  connection  therewith,   became  of  race,  color,   .   .   .  or  national 
origin."    42  U.  S.  C.  §§  3604  (a)  and  (b)  (empha^^is  added).     Instead, 
the  gravamen  of  the  complaint  is  that  the  challenged  zoning  prac- 
tices have  the  purpose  and  effect  of  excluding  persons  of  low  and 
moderate  income  from  residing  in  the  town,  and  that  this  in  turn 
has    the    consequence    of   excluding    members    of    racial    or   ethnic 
minority  groups.    This  reading  of  the  complaint  is  confirmed  by 
petitioners'    brief    in    this    Court.     Brief    for    Petitioners    41.     We 
intimate  no  view  as  to  whether,  had  the  complaint  alleged  purpose- 
ful racial  or  ethnic   discrimination,  Metro-Act  would  have  stated 
a    claim   under   §  804.     See   Park    Vieir   Heights   Corp.   v.   City   of 
Black  Jack,  467  F.  2d  1208  (CAS  1972). 
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observed  above^  Congress  may  create  a  statutory  right 
or  entitlement  the  alleged  deprivation  of  which  can  con- 
fer standing  to  sue  even  where  the  plaintiff  would  have 
suffered  no  judicially  cognizable  injury  in  the  absence  of 
statute.  Linda  R.  S.  v.  Richard  D.,  410  U.  S.,  at  617  n.  3. 
citing  Trafficatite  v.  Metropolitan  Life  Ins.,  Co.,  supra, 
at  212  (White,  J.,  concurring).  No  such  statute  is  ap- 
plicable here. 

Even  if  we  assume,  arguendo,  that  apart  from  any  stat- 
utorily created  right  the  asserted  harm  to  Metro-Act's 
Penfield  members  is  sufficiently  direct  and  personal  to 
satisfy  the  case-or-controversy  requirement  of  Art.  Ill, 
prudential  considerations  strongly  counsel  against  ac- 
cording them  or  Metro-Act  standing  to  prosecute  this 
action.  We  do  not  understand  Metro- Act  to  argue  that 
Penfield  residents  themselves  have  been  denied  any  con- 
stitutional rights,  affording  them  a  cause  of  action  under 
42  U.  S.  C.  §  1983.  Instead,  their  complaint  is  that  they 
have  been  harmed  indirectly  by  the  exclusion  of  others. 
This  is  an  attempt  to  raise  putative  rights  of  third  par- 
ties, and  none  of  the  exceptions  that  allow  such  claims 
is  present  here."  In  these  circumstances,  we  conclude 
that  it  is  inappropriate  to  allow  Metro-Act  to  invoke 
the  judicial  process. 

Petitioner  Home  Builders,  in  its  intervenor-complaint, 
asserted  standing  to  represent  its  member  firms  engaged 
in  the  development  and  construction  of  residential  hous- 
ing in  the  Rochester  area,  including  Penfield.  Home 
Builders  alleged   that  the   Penfield   zoning  restrictions, 


22  Metro-Act  does  not  allege  that  a  contractual  or  other  relation- 
ship protected  under  §§  1981  and  1982  existed  between  its  Penfield 
members  and  any  particular  person  excluded  from  residing  in  the 
town,  nor  that  any  such  relationship  was  either  punished  or  dis- 
rupted by  respondents.  See  Sullivan  v.  Little  Hunting  Park,  396 
U.  S.  229,  237   (1969). 
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together  with  refusals  by  the  town  officials  to  grant  vari- 
ances and  permits  for  the  construction  of  low-  and  mod- 
erate-cost housing,  had  deprived  some  of  its  members 
of  "substantial  business  opportunities  and  profits." 
App.  156.  Home  Builders  claimed  damages  of  $750,000 
and  also  joined  in  the  original  plaintiffs'  prayer  for  de- 
claratory and  injunctive  relief. 

As  noted  above,  to  justify  any  relief  the  association 
must  show  that  it  has  suffered  harm,  or  that  one  or  more 
of  its  members  are  injured.  E.  g.,  Sierra  Club  v.  Morton, 
405  U.  S.  727  (1972).  But,  apart  from  this,  whether  an 
association  has  standing  to  invoke  the  court's  remedial 
powers  on  behalf  of  its  members  depends  in  substantial 
measure  on  the  nature  of  the  relief  sought.  If  in  a  proper 
case  the  association  seeks  a  declaration,  injunction,  or 
some  other  form  of  prospective  relief,  it  can  reasonably  be 
supposed  that  the  remedy,  if  granted,  will  inure  to  the 
benefit  of  those  members  of  the  association  actually 
injured.  Indeed,  in  all  cases  in  which  we  have  expressly 
recognized  standing  in  associations  to  represent  their 
members,  the  relief  sought  has  been  of  this  kind.  E.g., 
National  Motor  Freight  Assn.,  372  U.  S.  246  ( 1963) .  See 
Data  Processing  Service  v.  Camp,  397  U.  S.  150  (1970). 
Cf.  Fed.  Rule  Civ.  Proc.  23  (b)(2). 

The  present  case,  however,  differs  significantly  as  here 
an  association  seeks  relief  in  damages  for  alleged  injuries 
to  its  members.  Home  Builders  alleges  no  monetary  in- 
jury to  itself,  nor  any  assignment  of  the  damages  claims 
of  its  members.  No  award  therefore  can  be  made  to  the 
association  as  such.  Moreover,  in  the  circumstances  of 
this  case,  the  damages  claims  are  not  common  to  the  en- 
tire membership,  nor  shared  by  all  in  equal  degree.  To 
the  contrary,  whatever  injury  may  have  been  suffered 
is  peculiar  to  the  individual  member  concerned,  and  both 
the  fact  and  extent  of  injury  would  require  individual- 
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ized  proof.  Thus,  to  obtain  relief  in  damages,  earli 
member  of  Home  Builders  who  claims  injury  as  a  result 
of  respondents'  practices  must  be  a  party  to  the  suit. 
and  Home  Builders  has  no  standing  to  claim  damages  on 
his  behalf. 

Home  Builders'  prayer  for  prospective  relief  fails  for  a 
different  reason.  It  can  have  standing  as  the  repre- 
sentative of  its  members  only  if  it  has  alleged  facts 
sufficient  to  make  out  a  case  or  controversy  had  the 
members  themselves  brought  suit.  No  such  allegations 
were  made.  The  complaint  refers  to  no  specific  project 
of  any  of  its  members  that  is  currently  precluded  either  by 
the  ordinance  or  by  respondents'  action  in  enforcing  it. 
There  is  no  averment  that  any  member  has  applied  to 
respondents  for  a  building  permit  or  a  variance  with 
respect  to  any  current  project.  Indeed,  there  is  no  indi- 
cation that  respondents  have  delayed  or  thwarted  any 
project  currently  proposed  by  Home  Builders'  members, 
or  that  any  of  its  members  has  taken  advantage  of  the 
remedial  processes  available  under  the  ordinance.  In 
short,  insofar  as  the  complaint  seeks  prospective  relief, 
Home  Builders  has  failed  to  show  the  existence  of  any 
injury  to  its  members  of  sufficient  immediacy  and  ripe- 
ness to  warrant  judicial  intervention.  See.  e.  g.,  United 
Public  Workers  v.  Mitchell,  330  U.  S.  75,  86-91  (1947); 
Maryland  Cos.  Co.  v.  Pacijic  Coal  &  Oil  Co.,  312  U.  S. 
270,  273  (1941). 

A  like  problem  is  presented  with  respect  to  petitioner 
Housing  Council.  The  affidavit  accompanying  the  mo- 
tion to  join  it  as  plaintiff  states  that  the  Council  includes 
in  its  membership  "at  least  seventeen"  groups  that  have 
been,  are,  or  will  be  involved  in  the  development  of  low- 
and  moderate-cost  housing.  But,  with  one  exception, 
the  complaint  does  not  suggest  that  any  of  these  groups 
has  focused  its  efforts  on  Penfield  or  has  any  specific 


542 

WARTH  V.  SELDIN  517 

490  Opinion  of  the  Court 

plan  to  do  so.  Again  with  the  same  exception,  neither 
the  complaint  nor  any  materials  of  record  indicate  that 
any  member  of  Housing  Council  has  taken  any  step  to- 
ward building  housing  in  Penfield,  or  has  had  dealings 
of  any  nature  with  respondents.  The  exception  is 
the  Penfield  Better  Homes  Corp.  As  we  have  ob- 
served above,  it  applied  to  respondents  in  late  1969  for 
a  zoning  variance  to  allow  construction  of  a  housing 
project  designed  for  persons  of  moderate  income.  The 
affidavit  in  support  of  the  motion  to  join  Housing  Coun- 
cil refers  specifically  to  this  effort,  and  the  supporting 
materials  detail  at  some  length  the  circumstances  sur- 
rounding the  rejection  of  Better  Homes'  application.  It 
is  therefore  possible  that  in  1969,  or  within  a  reasonable 
time  thereafter,  Better  Homes  itself  and  possibly  Hous- 
ing Council  as  its  representative  would  have  had 
standing  to  seek  review  of  respondents'  action.  The 
complaint,  however,  does  not  allege  that  the  Penfield 
Better  Homes  project  remained  viable  in  1972  when 
this  complaint  was  filed,  or  that  respondents'  actions  con- 
tinued to  block  a  then-current  construction  project.-^ 
In  short,  neither  the  complaint  nor  the  record  supplies 
any  basis  from  which  to  infer  that  the  controversy  be- 
tween respondents  and  Better  Homes,  however  vigorous 
it  may  once  have  been,  remained  a  live,  concrete  dispute 
when  this  complaint  was  filed. 

VI 

The  rules  of  standing,  whether  as  aspects  of  the  Art.  Ill 
case-or-controversy  requirement  or  as  reflections  of  pru- 


23  If  it  had  been  averred  that  the  zoning  ordinance  or  respondents 
were  unlawfully  blocking  a  pending  construction  project,  there  would 
be  a  further  question  as  to  whether  Penfield  Better  Homes  had 
employed  available  administrative  remedies,  and  whether  it  should 
be  required  to  do  so  before  a  federal  court  can  intervene. 
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dential  considerations  defining  and  limiting  the  role  of 
the  courts,  are  threshold  determinants  of  the  propriety 
of  judicial  intervention.  It  is  the  responsibility  of  the 
complainant  clearly  to  allege  facts  demonstrating  that 
he  is  a  proper  party  to  invoke  judicial  resolution  of  the 
dispute  and  the  exercise  of  the  court's  remedial  powers. 
We  agree  with  the  District  Court  and  the  Court  of  Ap- 
peals that  none  of  the  petitioners  here  has  met  this 
threshold  requirement.  Accordingly,  the  judgment  of 
the  Court  of  Appeals  is 

Affirmed. 

Mr.  Justice  Douglas,  dissenting. 

With  all  respect,  I  think  that  the  Court  reads  the 
complaint  and  the  record  with  antagonistic  eyes.  There 
are  in  the  background  of  this  case  continuing  strong 
tides  of  opinion  touching  on  very  sensitive  matters,  some 
of  which  involve  race,  some  class  distinctions  based  on 
wealth. 

A  clean,  safe,  and  well-heated  home  is  not  enough 
for  some  people.  Some  want  to  live  where  the  neighbors 
are  congenial  and  have  social  and  political  outlooks  simi- 
lar to  their  own.  This  problem  of  sharing  areas  of  the 
community  is  akin  to  that  when  one  wants  to  control 
the  kind  of  person  who  shares  his  own  abode.  Metro- 
Act  of  Rochester,  Inc.,  and  the  Housing  Council  in  the 
Monroe  County  Area,  Inc. — two  of  the  associations  which 
bring  this  suit — do  in  my  opinion  represent  the  com- 
munal feeling  of  the  actual  residents  and  have  standing. 

The  associations  here  are  in  a  position  not  unlike  that 
confronted  by  the  Court  in  NAACP  v.  Alabama,  357 
U.  S.  449  (1958).  Their  protest  against  the  creation  of 
this  segregated  community  expresses  the  desire  of  their 
members  to  live  in  a  desegregated  community — a  desire 
which  gives  standing  to  sue  under  the  Civil  Rights  Act 
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of  1968  as  we  held  in  Trafficante  v.  Metropolitan  Life 
Ins.  Co.,  409  U.  S.  205  (1972).  Those  who  voice  these 
views  here  seek  tx)  rely  on  other  Civil  Rights  Acts  and  on 
the  Constitution,  but  they  too  should  have  standing,  by 
virtue  of  the  dignity  of  their  claim,  to  have  the  case  de- 
cided on  the  merits. 

Standing  has  become  a  barrier  to  access  to  the  federal 
courts,  just  as  ''the  pohtical  question"  was  in  earlier 
decades.  The  mounting  caseload  of  federal  courts  is 
well  known.  But  cases  such  as  this  one  reflect  fester- 
ing sores  in  our  society ;  and  the  American  dream  teaches 
that  if  one  reaches  high  enough  and  persists  there  is  a 
forum  where  justice  is  dispensed.  I  would  lower  the 
technical  barriers  and  let  the  courts  serve  that  ancient 
need.  They  can  in  time  be  curbed  by  legislative  or  con- 
stitutional restraints  if  an  emergency  arises. 

We  are  today  far  from  facing  aji  emergency.  For  in 
all  frankness,  no  Justice  of  this  Court  need  work  more 
than  four  days  a  week  to  carry  his  burden.  I  have 
found  it  a  comfortable  burden  carried  even  in  my  months 
of  hospitalization. 

As  Mr.  Justice  Brennan  makes  clear  in  his  dissent, 
the  alleged  purpose  of  the  ordinance  under  attack  was  to 
preclude  low-  and  moderate-income  people  and  non- 
whites  from  living  in  Penfield.  The  zoning  power  is 
claimed  to  have  been  used  here  to  foist  an  un-American 
community  model  on  the  people  of  this  area.  I  would 
let  the  case  go  to  trial  and  have  all  the  facts  brought  out. 
Indeed,  it  would  be  better  practice  to  decide  the  question 
of  standing  only  when  the  merits  have  been  developed. 

I  would  reverse  the  Court  of  Appeals. 

Mr.  Justice  Brennan,  with  whom  Mr.  Justice 
White  and  Mr.  Justice  Marshall  join,  dissenting. 

In  this  case,  a  wide  range  of  plaintiffs,  alleging  various 
kinds  of  injuries,  claimed  to  have  been  affected  by  the 


545 

520  OCTOBER  TERM.  1974 

Brenxan.  J..  (ii><oiitinji  422  U.S. 

Penfield   zoning  ordinance,   on   its  face  and  as  applied, 
and  by  other  practices  of  the  defendant  officials  of  Pen- 
field.     Alleging  that  as  a  result  of  these  laws  and  prac- 
tices low-  and  moderate-income  and  minority  people  have 
been  excluded  from  Penfield,  and  that  this  exclusion  is 
unconstitutional,    plaintiffs    sought    injunctive,    declara- 
tory,   and    monetary   relief.      The   Court    today,   in   an 
opinion  that  purports  to  be  a  "standing"  opinion  but 
that    actually.    I    believe,    has   overtones   of   outmoded 
notions  of  pleading  and  of  justiciability,  refuses  to  find 
that  any  of  the  variously  situated  plaintiffs  can  clear 
lumierous  hurdles,  some  constructed  here  for  the  first 
time,    necessary    to    establish    "standing."      While    the 
Court  gives  lip  service  to  the  princij^le.  oft  repeated  in 
recent  years.'  that  "standing  in  no  way  depends  on  the 
merits  of  the  plaintiff's  cont^Mition  that  particular  con- 
fluct  is  illegal,"  ante,  at  500.  in  fact  the  opinion,  which 
tosses  out  of  court  almost  every  conceivable  kind  of  plain- 
tiff who  could  be  injured  by  the  activity  claimed  to  be  un- 
constitutional, can  be  explained  only  by  an  indefensible 
hostility  to  the  claim  on  the  merits.    I  can  appreciate  the 
Court's  reluctance  to  adjudicate  the  complex  and  difficult 
legal  questions  involved  in  determining  the  constitution- 
ality of  practices  which  assertedly  limit  residence  in  a 
particular  munici]>ality  to  those  who  are  whit«  and  rela- 
tively well  ofi",  and  I  also  understand  that  the  merits  of 
this  case  could  involve  grave  sociological  and  political 
ramifications.    But  courts  cannot  refuse  to  hear  a  case  on 
the  merits  merely  because  they  would  prefer  not  to.  and  it 
is  quite  clear,  when  the  record  is  viewed  with  dispassion, 
that  at  least  three  of  the  groups  of  plaintiffs  have  made 


^Flast  V.  Cohen,  .392  U.  S.  S3.  99  (196S)  :  Data  Processing  Servic€ 
V.  Camp,  397  V.  8.  150.  153,  15S  (1970);  Schh  singer  v.  Reservists 
to  Stop  the  War.  4lS  V.  S.  2()S,  225  n.  15  (1974).  Sec  Barlow  v. 
Collins,  397  U.  S.  159,  176   (1970)    (opinion  of  Brennan,  J.). 
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allegations,  and  supported  them  with  affidavits  and  docu- 
mentary evidence,  sufficient  to  survive  a  motion  to  dis- 
miss for  lack  of  standing." 

I 

Before  considering  the  three  groups  I  believe  clearly 
to  have   standing — the  low-income,   minority  plaintiffs, 
Rochester   Home    Builders   Association,    Inc.,    and    the 
Housing  Council  in  the  Monroe  County  Area,  Inc. — it 
will  be  helpful  to  review  the  picture  painted  by  the 
allegations  as  a  whole,  in  order  better  to  comprehend 
the  interwoven  interests  of  the  various  plaintiffs.     In- 
deed, one  glaring  defect  of  the  Court's  opinion  is  that 
it  views  each  set  of  plaintiffs  as  if  it  were  prosecuting 
a  separate  lawsuit,  refusing  to  recognize  that  the  inter- 
ests are  intertwined,  and  that  the  standing  of  any  one 
group  must  take  into  account  its  position  vis-a-vis  the 
others.    For   example,    the    Court   says   that   the   low- 
income  minority  plaintiffs  have  not  alleged  facts  suffi- 
cient to  show  that  but  for  the  exclusionary  practices 
claimed,  they  would  be  able  to  reside  in  Penfield.     The 
Court   then   intimates  that  such   a  causal   relationship 
could  be  shown  only  if  "the  initial  focus  [is]  on  a  par- 
ticular project."     Ante,  at  508  n.  18.     Later,  the  Court 
objects  to  the  ability  of  the  Housing  Council  to  prosecute 
the  suit  on  behalf  of  its  member,  Penfield  Better  Homes 
Corp.,    despite   the    fact   that   Better   Homes   had   dis- 
played an  interest  in  a  particular  project,  because  that 
project  was  no  longer  live.     Thus,  we  must  suppose  that 
even  if  the  low-income  plaintiffs  had  alleged  a  desire  to 
live  in  the  Better  Homes  project,  that  allegation  would 


2  Because  at  least  three  groups  of  plaintiffs  have,  in  my  view, 
alleged  standing  sufficient  to  require  this  lawsuit  to  proceed  to  dis- 
covery and  trial,  I  do  not  deal  in  this  dissent  with  the  standing  of 
the  remaining  petitioners. 


547 

522  OCTOBER  TERM,  1974 

Brexnan,  J.,  dissenting  422  US 

be  insufficient  because  it  appears  that  particular  project 
might  never  be  built.  The  rights  of  low-income  minority 
plaintiffs  who  desire  to  live  in  a  locality,  then,  seem  to 
turn  on  the  willingness  of  a  third  party  to  litigate  the 
legality  of  preclusion  of  a  particular  project,  despite  the 
fact  that  the  third  party  may  have  no  economic  incen- 
tive to  incur  the  costs  of  litigation  with  regard  to  one 
project,  and  despite  the  fact  that  the  low-income- 
minority  plaintiffs'  interest  is  7iot  to  live  in  a  particular 
project  but  to  live  somewhere  in  the  town  in  a  dwelhng 
they  can  afford. 

Accepting,  as  we  must,  the  various  allegations  and 
affidavits  as  true,  the  following  picture  emerges:  The  Pen- 
field  zoning  ordinance,  by  virtue  of  regulations  concern- 
ing "lot  area,  set  backs,  .  .  .  population  density,  density 
of  use,  units  per  acre,  floor  area,  sewer  requirements, 
traffic  flow,  ingress  and  egress[,  and]  street  location," 
makes  "practically  and  economically  impossible  the  con- 
struction of  sufficient  numbers  of  low  and  moderate 
income"  housing.  App.  25.  The  purpose  of  this 
ordinance  was  to  preclude  low-  and  moderate-income  peo- 
ple and  nonwhites  from  living  in  Penfield,  id.,  at  15, 
and,  particularly  because  of  refusals  to  grant  zoning 
variances  and  building  permits  and  by  using  special  per- 
mit procedures  and  other  devices,  id.,  at  17.  the  de- 
fendants succeeded  in  keeping  "low  and  moderate  income 
persons  .  .  .  and  non-w^hite  persons  .  .  .  from  residing 
wathin  .  .  .  Penfield."     Id.,  at  18. 

As  a  result  of  these  practices,  various  of  the  plaintiffs 
were  affected  in  different  ways.  For  example,  plaintiffs 
Ortiz,  Reyes,  Sinkler,  and  Broadnax,  persons  of  low  or 
moderate  income  and  members  of  minority  groups,  al- 
leged that  "as  a  result"  of  respondents'  exclusionary 
scheme,  id.,  at  18,  21.  23-24.  26,  29  (emphasis  sup- 
plied), they  could  not  live  in  Penfield,  although  they 
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desired  and  attempted  to  do  so,  and  consequently  in- 
curred greater  commuting  costs,  lived  in  substandard 
housing,  and  had  fewer  services  for  their  families  and 
poorer  schools  for  their  children  than  if  they  had  lived 
in  Penfield.  Members  of  the  Rochester  Home  Builders 
Association  were  prevented  from  constructing  homes  for 
low-  and  moderate-income  people  in  Penfield,  id.,  at 
153,  harming  them  economically.  And  Penfield  Better 
Homes,  a  member  of  the  Housing  Council,  was  frus- 
trated in  its  attempt  to  build  moderate-income  housing, 
id.,  at  174. 

Thus,  the  portrait  which  emerges  from  the  allegations 
and  affidavits  is  one  of  total,  purposeful,  intransigent 
exclusion  of  certain  classes  of  people  from  the  town,  pur- 
suant to  a  conscious  scheme  never  deviated  from.  Be- 
cause of  this  scheme,  those  interested  in  building  homes 
for  the  excluded  groups  were  faced  with  insurmountable 
difficulties,  and  those  of  the  excluded  groups  seeking 
homes  in  the  locality  quickly  learned  that  their  attempts 
were  futile.  Yet,  the  Court  turns  the  very  success  of 
the  allegedly  unconstitutional  scheme  into  a  barrier  to  a 
lawsuit  seeking  its  invalidation.  In  effect,  the  Court 
tells  the  low-income  minority  and  building  company 
plaintiffs  they  will  not  be  permitted  to  prove  what  they 
have  alleged — that  they  could  and  would  build  and  live 
in  the  town  if  changes  were  made  in  the  zoning  ordinance 
and  its  application — because  they  have  not  succeeded  in 
breaching,  before  the  suit  was  filed,  the  very  barriers 
which  are  the  subject  of  the  suit. 

II 

Low-income  and  Minority  Plaintiffs 

As  recounted  above,  plaintiffs  Ortiz,  Broadnax,  Reyes, 
and  Sinkler  alleged  that  "as  a  result"  of  respondents' 
exclusionary    practices,    they   were    unable,    despite    at- 
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tempts,  to  find  the  housing  they  desired  in  Penfield,  and 
consequently  have  incurred  high  commuting  expenses, 
received  poorer  municipal  services,^  and,  in  some  in- 
stances, have  been  relegated  to  live  in  substandard  hous- 
ing.*    The  Court  does  not,  as  it  could  not,  suggest  that 


^  Specifically,  petitioner  Ortiz  claims,  among  other  things,  that  the 
Penfield  schools  offer  a  much  broader  curriculum,  including  voca- 
tional education,  than  the  school  his  children  attend,  as  well  as 
special  tutoring  and  counseling  programs  not  available  to  his 
children.  Penfield  also  provides  a  comprehensive  recreational  pro- 
gram, while  his  community  offers  very  little,  and  a  full-time,  com- 
prehensive public  library,  while  his  community  has  only  limited 
librar>'  services.    App.  377-400. 

Petitioner  Broadnax  claimed  that  if  she  lived  in  Penfield,  there 
would  be  playgrounds  for  her  children,  effective  police  protection, 
and  adequate  garbage  disposal,  all  of  which  are  lacking  in  her 
present  community.  Id.,  at  419.  As  a  result,  her  children  are 
not  safe  and  there  arc  mice,  rats,  and  roaches  in  her  house.  Id., 
at  41&-417,  419. 

Petitioner  Reyes  stated,  similarly,  that  she  is  currently  living 
with  inadequate  police  protection,  id.,  at  426,  and  sending  her 
children  to  inferior  schools,  id.,  nt  433. 

Finally,  petitioner  Sinkler  also  said  that  in  her  current  home, 
police  protection  is  inadequate,  id.,  at  443,  there  are  no  play  areas 
for  children,  id.,  at  449,  and  the  schools  are  totally  inadequate. 
Id.,  at  454. 

These  are  only  summaries  of  the  affidavits,  which  are  quite 
specific  in  detailing  the  inadequacies  of  petitioners'  current  com- 
munities and  the  injuries  suffered  thereby  as  wdl  as,  in  Ortiz' 
affidavit,  the  services  provided  by  Penfield  which  would  alleviate 
many  of  these  problems. 

"*  Petitioner  Broadnax  said  that  because  of  the  poor  choice  of 
housing  available  at  her  income,  she  was  forced  to  rent  an  apart- 
ment which  has  "many  leaks  in  the  roof,  bad  wiring,  roach  infesta- 
tion, rat  and  mice  infestation,  crumbling  house  foundation,  broken 
front  door,  broken  hot  water  heater,  etc."  Id.,  at  410.  As  a 
result,  aside  from  the  ordinary  dangers  such  conditions  obviously 
present,  one  son's  asthma  condition  has  been  exacerbated.  Id., 
at  413. 

Petitioner    Sinkler    stated    that,    again    because    only    housing    in 
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tlie  injuries,  if  proved,  would  be  insufficient  to  give  peti- 
tioners the  requisite  "personal  stake  in  the  outcome  of 
the  controversy  as  to  assure  the  concrete  adverseness 
which   sharpens   the   presentation   of  issues,"   Baker  v. 
Carr,  369  U.  S.  186,  204  (1962) ;  Fla^t  v.  Cohen,  392  U.  S. 
83,  99  (1968).     Rather,  it  is  abundantly  clear  that  the 
harm  alleged  satisfies  the  "injury  in  fact,  economic  or 
otherwise."    Data    Processing    Service    v.    Camp,    397 
U.    S.    150,    152    (1970),    requirement    which    is    pre- 
requisite   to    standing    in    federal    court.     The    harms 
claimed — consisting  of   out-of-pocket  losses  as   well   as 
denial  of  specifically  enumerated  services  available  in 
Penfield  but  not  in  these  petitioners'  present  communi- 
ties, see  nn.  3  and  4,  supra— SiTe  obviously  more  palpable 
and  concrete  than  those  held  sufficient  to  sustain  stand- 
ing in  other  cases.     See  United  States  v.  SCRAP,  412 
U.  S.  669,  686  (;i973) ;  Sierra  Club  v.  Morton,  405  U.  S. 
727.  735  n.  8,  738,  and  n.  13  (1972).    Cf.  Data  Processing, 
supra,  at  154. 

Instead,  the  Court  insists  that  these  petitioners'  allega- 
tions are  insufficient  to  show  that  the  harms  suffered 
were  caused  by  petitioners'  allegedly  unconstitutional 
practices,  because  "their  inability  to  reside  in  Penfield 
[may  be]  the  consequence  of  the  economics  of  the  area 
housing  market,  rather  than  of  respondents'  assertedly 
illegal  acts."     Ante,  at  506. 

True,  this  Court  has  held  that  to  maintain  standing, 
a  plaintiff  must  not  only  allege  an  injury  but  must  also 
assert  a  "  'direct'  relationship  between  the  alleged  injury 


Rochester  central  city  is  available  to  moderate-income,  minorit}- 
people,  she  is  living  in  a  seventh-floor  apartment  with  exposed 
radiator  pipes,  no  elevator,  and  no  screens,  and  violence,  theft,  and 
sexual  attacks  are  frequent.     Id.,  at  441-446. 

Once  again,  the  above  are  short  summaries  of  long,  detailed  ac- 
counts of  the  harms  suffered. 
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and  the  claim  sought  to  be  adjudicated,"'  Linda  R.  S.  v. 
Rirliard  D.,  410  T'.  S.  G14.  61S  (1973)— tliat  is.  "[tihe 
liarty  who  invokes  [judicial]  })0\ver  inust  be  alile  to 
show  .  .  .  that  he  has  sustained  or  is  immediately  iu 
danger  of  sustaining  some  direct  injury  as  the  result  of 
[a  statute's]  enforcement.'"  Massachusetts  \.  McVion, 
262  U.  S.  447,  4SS  (1923)  (emi)hasis  su'i)plied) ;  Lh^da 
R.  S.,  supra,  ai  (318.  But  as  the  allegatioiis  recited  above 
show%  these  petitioners  have  alleged  precisely  what  our 
cases  require — that  because  of  the  exclusionary  practices 
of  petitioners,  they  cannot  live  in  Penfield  and  have 
suffered  harm.'' 

Thus,  the  Court's  real  holding  is  not  that  these  peti- 
tioners have  not  alleged  an  injury  resulting  from  respond- 
ents' action,  but  that  they  are  not  to  be  allowed  to  prove 
one,  because  "realization  of  petitioners'  desire  to  live  m 
Penfield  always  lias  depended  on  the  efforts  and  \\-iliing- 
ness  of  third  parties  to  build  low-  and  moderate-cost 
housing,"  ante,  at  505,  and  "the  record  is  devoid  of  any 
indication  that  .  .  .  [aiiv]  projects,  would  have  satisfied 
petitioners'  needs  at  prices  they  coiiid  afford."  Ante, 
at  506. 

Certainly,  this  is  not  the  sort  of  demonstration  that 
can  or  should  be  required  of  petitioners  at  this  prelim- 
inary stage.  In  SCRAP,  s^upra,  a  similar  challenge  was 
made:  it  was  claimed  tliat  tlie  allegatioiis  \\'ere  vague, 
412  r.  S..  at  689  n.  15,  and  that  the  causation  theory 


^  Thi<  cate  k-'  quite  different  from  Lirida  R.  S.  v.  Richard  D.,  410 
U.  S.  614  (1973).  In  Linda  R.  5.,  the  problem  wa^;  that  even  if 
c\or>-thing  allciced  werr'  proved,  \\  was  stili  ((Uiie  possible  tli^it 
petitioner's  husband  would  not  be  prosecuted  for  nonsupport,  or 
that,  if  prosecuted,  iie  will  still  not  contribute  to  \m  ciuldren's 
support.  Xotiiing  whicli  could  be  proved  at  trial  could  pos.sibly 
shov,'  otiierwiic.  Here,  if  the.se  petitioners  pro'.'C  what  the>'  have 
alleged,  they  will  have  shown  that  respondents'  actions  did  cause 
tlieir  injury. 
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asserted  was  untrue,  id.,  at  689.  We  said;  "If  .  .  .  these 
allegations  were  in  fact  untrue,  then  the  appellants 
should  have  moved  for  summary  judgment  on  the  stand- 
ing issue  and  demonstrated  to  the  District  Court  that 
the  allegations  were  sham  and  raised  no  genuine  issue  of 
fact.  We  cannot  say  .  .  .  that  the  appellees  could  not 
prove  their  allegations  which,  if  proved,  would  place  them 
squarely  among  those  persons  injured  in  fact."  Id.,  at 
689-690.'  See  also  Jenkins  v.  McKeithen,  395  U.  S.  411, 
421-422  (1969). 

Here,  the  very  fact  that,  as  the  Court  stresses,  these 
petitioners'  claim  rests  in  part  upon  proving  the  inten- 
tions and  capabilities  of  third  parties  to  build  in  Penfield 
suitable  housing  which  they  can  afford,  coupled  with  the 
exclusionary  characU^r  of  the  claim  on  the  merits,  makes 
it  particularly  inappropriate  to  assume  that  these  peti- 
tioners' lack  of  specificity  reflects  a  fatal  weakness  in  their 
theory    of   causation.^     Obviously    they   cannot   be   ex- 


« There  is  some  suggestion  made  in  the  briefs  that,  b}-  virtue  of 
the  inclusion  m  the  record  of  affidavits  and  documents,  the  motion 
to  dismiss  was,  under  Fed.  Rule  Civ.  Proc.  12  (b),  converted  into 
a  Rule  56  motion  for  summary  judgment.  In  terms,  the  portion 
01  Rule  12  (b)  concerning  conversion  to  a  Rx-.le  56  motion  applies 
only  to  a  motion  to  dismiss  for  failure  to  state  a  cause  of  action, 
and  not  to  a  motion  to  disraL=s  for  other  reasons.  At  any  rate, 
respondents  filed  no  counter-affidavits  proper  under  Rule  56  (e),  so 
that  even  if  Rule  56  were  applied,  respondents  have  not  at  this  stage 
disproved  the  allegations. 

^  The  Court,  glanciug  at  the  projects  mentioned  in  the  record 
which  might  have  been  built  but  for  the  exchisionarj'  practices 
alleged,  concludes  that  petitioners  Ortiz  and  Broadnax  earned  too 
little  to  afford  suitable  housing  in  them,  and  that  petitioner  Reyes 
earned  too  much.  Ante,  at  500-507,  i;.  16.  As  the  Court  iinpliciily 
acknowledges,  petitioner  Sinkler  at  least  may  well  have  been  able 
to  live  m  the  Better  Homes  Project.  Further,  there  appears  in  the 
record  as  it  stands  a  repc^rt  of  the  Penfieid  Housing  Task  Yowv  on 
Moderate   Tarunu'   Housing.   Apj).   4S7-5S1.   prepared    for   the   Pen- 
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pected,  prior  to  discovery  and  trial,  to  know  the  future 
plans  of  building  companies,  the  precise  details  of  the 
housing  market  in  Penfield,  or  everything  which  has 
transpired  in  15  years  of  application  of  the  Penfield 
zoning  ordinance,  including  every  housing  plan  suggested 
and  refused.  To  require  them  to  allege  such  facts  is  to 
require  them  to  prove  their  case  on  paper  in  order  to  get 
into  court  at  all,  reverting  to  tlie  form  of  fact  pleading 
long  abjured  in  the  federal  courts.  This  Court  has  not 
required  such  unachievable  specificity  in  standing  cases 
in  the  past,  see  SCRAP,  supra,  and  Jenkins,  supra,  and 
the  fact  that  it  does  so  now  can  only  be  explained  by  an 
indefensible  determination  by  the  Court  to  close  the 
doors  of  the  federal  courts  to  claims  of  this  kind.  Un- 
derstandably, today's  decision  will  be  read  as  revealing 
hostility  to  breaking  down  even  unconstitutional  zoning 


field  Town  Board  itself,  which  defines  ''moderate  income  families 
as  families  having  incomes  between  $5,.500  and  SH.OOO  per  year, 
depending  un  tlie  size  of  tiie  family,"  id.,  at  492,  and  moderate- 
income  housing  as  housmg  "priced  below  S20,000  or  [carn,-ing]  a 
rental  price  of  less  than  $150  a  month,'"  id.,  at  493.  See  also, 
with  respect  to  "low  income,"  id.,  at  527.  Thus,  while  the  Court 
might  not  know  what  was  meant  by  "low"  and  "moderate"  income 
housing,  ante,  at  494-495,  n.  5,  and  506-507,  n.  16,  respondents 
clearly  did.  The  petitioners  here  under  discussion  fell  within  the 
Board's  own  definition  of  moderate-income  families,  except  for  pe- 
titioner Reyes,  who  alleges  that  she  could  afford  a  house  for  820,000 
but  not  more.  App.  42S.  And  the  Task  Force  Report  dues  set  out, 
id.,  at  .50.3-516,  changes  in  the  zoning  ordinance  and  its  application 
which  could  result  in  housing  which  moderate-income  peojjle  could 
afford,  even  to  the  extent  of  setting  out  a  budget  provided  by  a 
builder  for  a  house  costing  $18,900.  id.,  at  507.  The  causation  theory 
which  the  Court  finds  improljable,  then,  was  adopted  by  a  task 
force  of  the  Town  Board  itself.  Of  course,  we  do  not  know  at  this 
stage  whether  the  particular  named  plaintiffs  would  certainly  have 
benefited  frnni  the  ch.-inges  recommended  by  the  task  force,  but 
at  least  there  is  a  good  chance  that,  after  discovery  and  trial,  they 
could  show  they  would. 
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barriers  that  frustrate  the  deep  human  yearning  of  low- 
income  and  minority  groups  for  decent  housing  tliey  can 
afford  in  decent  surroundings,  see  nn.  3  and  4,  supra. 

Ill 

Associations   Including   Building   Concerns 

Two  of  the  petitioners  are  organizations  among  whose 
members  are  building  concerns.  Both  of  these  organi- 
zations, Home  Builders  and  Housing  Council,  alleged 
that  these  concerns  have  attempted  to  build  in  Penfield 
low-  and  moderate-income  housing,  but  have  been  stymied 
by  the  zoning  ordinance  and  refusal  to  grant  individual 
relief  therefrom. 

Specifically,  Home  Builders,  a  trade  association  of 
concerns  engaged  in  constructing  and  maintaining  resi- 
dential housing  in  the  Rochester  area,  alleged  that 
"[djuring  the  past  15  years,  over  80%  of  the  private 
housing  units  constructed  in  the  Town  of  Penfield  have 
been  constructed  by  [its]  members."  App.  147.  Be- 
cause of  respondents'  refusal  to  grant  relief  from  Pen- 
field's  restrictive  housing  statutes,  members  of  Home 
Builders  could  not  proceed  with  planned  low-  and  mod- 
erate-income housing  projects,  id.,  at  157.  and  tliereby 
lost  profits.     Id.,  at  156. 

Housing  Council  numbers  among  its  members  at  lea.?t 
17  groups  involved  in  the  development  and  construction 
of  low-  and  middle-income  housing.  In  particular,  one 
member,  Penfield  Better  Homes,  "is  and  has  been  actively 
attempting  to  develop  moderate  income  housing  in  .  .  . 
Penfield"  (emphasis  supplied),  id.,  at  174,  but  ha.« 
been  unable  to  secure  the  necessary  approvals.     Ibid. 

The  Court  finds  that  these  two  organizations  lack 
standing  to  seek  prospective  relief  for  basically  the  same 
reasons:  none  of  their  members  is,  as  far  as  tlie  allega- 
tions show,  currently  involved  in  developing  a  particular 
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project.  Thus,  Home  Builders  has  "failed  to  show  the 
existence  of  any  injury  to  its  members  of  sufficient  imme- 
diacy and  ripeness  to  warrant  judicial  intervention," 
ante,  at  516  (emphasis  supplied),  while  "the  controversy 
between  respondents  and  Better  Homes,  however  vigor- 
ous it  may  once  have  been,  [has  not]  remained  a  live, 
concrete  dispute."     Ante,  at  517. 

Again,  the  Court  ignores  the  thrust  of  the  complaints 
and  asks  petitioners  to  allege  the  impossible.  According 
to  the  allegations,  the  building  concerns'  experience  in 
the  past  with  Penfield  officials  has  shown  any  plans  for 
low-  and  moderate-income  housing  to  be  futile  for,  again 
according  to  the  allegations,  the  respondents  are  engaged 
in  a  purposeful,  conscious  scheme  to  exclude  such  hous- 
ing. Particularly  with  regard  to  a  low-  or  moderate- 
income  project,  the  cost  of  litigating,  with  respect  to  any 
particular  project,  the  legality  of  a  refusal  to  approve  it 
may  well  be  prohibitive.  And  the  merits  of  the  exclusion 
of  this  or  that  project  is  not  at  the  heart  of  the  com- 
plaint; the  claim  is  that  respondents  will  not  approve 
any  project  which  will  provide  residences  for  low-  and 
moderate-income  people. 

When  this  sort  of  pattern-and-practice  claim  is  at  the 
heart  of  the  controversy,  allegations  of  past  injury, 
which  members  of  both  of  these  organizations  have 
clearly  made,  and  of  a  future  intent,  if  the  barriers  are 
cleared,  again  to  develop  suitable  housing  for  Penfield, 
should  be  more  than  sufficient.  The  past  experiences,  if 
proved  at  trial,  will  give  credibility  and  substance  to  the 
claim  of  interest  in  future  building  activity  in  Penfield. 
These  parties,  if  their  allegations  are  proved,  certainly 
have  the  requisite  personal  stake  in  the  outcome  of  this 
controversy,  and  the  Court's  conclusion  otherwise  is  only 
a  conclusion  that  this  controversy  may  not  be  litigated 
in  a  federal  court. 

I  would  reverse  the  judgment  of  the  Court  of  Appeals. 
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the  fluid  class  recovery  theory,  and  ac- 
tion was  not  manageable. 

Reversed  and  case  dismissed. 
Hays,  Circuit  Judge,  filed  an  opin- 
ion concurring  in  the  result. 

Kaufman,  Circuit  Judge,  with  whom 
Friendly,  Feinberg,  Mansfield  and  Mulli- 
gan, Circuit  Judges,  joined,  filed  an 
opinion  concurring  in  the  denial  of  re- 
hearing en  banc.  Mansfield,  Circuit 
Judge,  filed  an  opinion  concurring  in  the 
denial  of  a  rehearing  en  banc.  Hayes, 
Circuit  Judge,  dissented  from  the  denial 
of  a  rehearing  en  banc. 

Oakes,  Circuit  Judge,  with  whom 
Timbers,  Circuit  Judge,  concurs,  filed 
an  opinion  dissenting  from  the  denial  of 
a  rehearing  en  banc. 


Treble  damage  antitrust  action  was 
brought  by  odd-lot  investor  against  two 
brokerage    firms    and    the    New    York 
Stock   Exchange   on   behalf   of   himself 
and  all  other  odd-lot  investors  during  a 
four-year    period.      The    United    States 
District  Court  for  the  Southern  District 
of  New  York,  Harold  R.  Tyler,  Jr.,  J.,  41 
F.R.D.    147,   entered   order   determining 
that  action  was  not  maintainable  as  a 
class  action  and  the  investor  appealed. 
The  Court  of  Appeals,  391  F.2d  555,  re- 
versed,   retained    jurisdiction    and    re- 
manded   case    for    evidentiary    hearing. 
On  remand,  the  United  States  District 
Court  for  the  Southern  District  of  New 
York    rendered    opinions    in    52    F.R.D. 
253,  and  54  F.R.D.  565,  holding  action 
maintainable  as  a  class  action  and  re- 
quiring defendants  to  bear  90%  of  cost 
of  notice.     On  appeal  the  Court  of  Ap- 
peals, Medina,  Circuit  Judge,  held  that 
odd-lot    investor's   treble   damage   claim 
which  he  sought  to  maintain  on  behalf 
of  himself  and  all  other  odd-lot  investors 
dealing  with  New  York  Stock  Exchange, 
a  class  of  approximately  6,000,000  per- 
sons of  whom  about  2,000,000  were  easi- 
ly identifiable,  was  not  maintainable  as 
a  class  action  under  rules  regardless  of 


1.  Federal  Civil  Procedure  ©=>161 

Plaintiff  odd-lot  investor  bringing 
action  on  behalf  of  himself  and  all  other 
buyers  and  sellers  of  odd  lots  on  New 
York  Stock  Exchange  against  brokerage 
firm  charging  conspiracy  to  monopolize 
odd-lot  trading  in  violation  of  Sherman 
Act,  would  be  required,  if  entitled  to 
maintain  action  as  a  class  action,  to  give 
actual  notice  to  those  whose  identities 
could  be  ascertained  with  reasonable  ef- 
fort and  to  pay  the  expense  of  giving 
notice  to  these  members  of  the  class. 
Fed. Rules  Civ.Proc.  rule  23,  28  U.S.C.A. 

2.  Courts  <5=406.8 

Where  Court  of  Appeals  retained  ju- 
risdiction and  specifically  remanded 
odd-lot  traders  treble  damage  action 
against  brokerage  firms  on  behalf  of 
himself  and  all  other  odd-lot  investors 
for  consideration  of  problem  of  manage- 
ability of  class  action  and  plaintiff  con- 
ceded that  action  was  not  manageable  if 
fluid  class  recovery  was  not  permissible, 
on  appeal  from  order  of  district  court 
holding  that  action  was  maintainable  as 
a  class  action  the  fluid  class  recovery 
theory  was  ripe  for  review  by  Court  of 
Appeals.  Fed.Rules  Civ.Proc.  rule  23, 
28  U.S.C.A. 

3.  Federal  Civil  Procedure  <2=>181 

Odd-lot    investor's    treble    damage 
claim  against  brokerage  firms  which  he 
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sought  to  maintain  on  behalf  of  himself 
and  all  other  odd-lot  investors  in  New 
York  Stock  Exchange  during  a  four- 
year  period,  a  class  of  approximately 
6,000,000  persons  of  whom  about  2,- 
000,000  were  easily  identifiable,  was  not 
maintainable  as  a  class  action  under 
rules  regardless  of  the  fluid  class  recov- 
ery theory,  and  action  was  not  managea- 
ble. Fed.Rules  Civ.Proc.  rules  23, 
23(c)(2),  28  U.S.C.A.;  Clayton  Act,  §  4, 
15  U.S.C.A.  §  15;  Securities  Exchange 
Act  of  1934,  §  6, 15  U.S.C.A.  §  78f. 

4.  Sec«rlties  Regulation  ®=82 

Securities  and  Exchange  Commis- 
sion does  possess  supervisory  powers 
over  the  amount  and  uniformity  of  com- 
missions to  be  paid  on  odd-lot  purchases 
and  sales  of  stocks.  Securities  Ex- 
change Act  of  1934,  §§  11(b),  19(b),  15 
U.S.C.A.  §§78k(b),  788(b). 

6.  Federal  Civil  Procedure  '^=161 

Amended  rule  on  class  action  is  not 
intended  to  affect  substantive  rights  of 
parties  to  any  litigation.  Fed.Rules 
Civ.Proc.  rule  23,  28  U.S.C.A.;  28  U.S. 
C-A.  §  2072. 

6.  Courts  'S=>406.6(12) 

Federal  Ovil  Procedure  <&=161 

In  view  of  class  action  rule  requir- 
ing notice  to  class  to  be  the  best  notice 
practicable  and  including  individual  no- 
tice to  all  members  who  can  be  identi- 
fied with  reasonable  effort,  ruling  of 
district  court  in  treble  damage  action  by 
odd-lot  investor  on  behalf  of  himself  and 
all  other  odd-lot  investors,  a  class  num- 
bering approximately  6,000,000  of  which 
about  2,000,000  could  be  readily  identi- 
fied, that  actual  notice  be  sent  only  to 
approximately  2,000  or  more  class  mem- 
bers and  to  5,000  others  selected  at  ram- 
dom  was  reversibly  erroneous.  Fed. 
Rules  Civ.Proc.  rule  23(c)(2)  28  U.S. 
C.A..;   Clayton  Act,  §  4,  15  U.S.C.A.  §  15. 

7.  Federal  Civil  Procedure  <2=161 

There  is  no  rule-making  provision 
for  any  tentative,  provisional  or  other 
makeshift  determination  of  issue  of  any 
case  on  merits  for  the  avowed  purpose 
of  deciding    collateral    matter    such    as 


which  party  is  to  be  required  to  pay  for 
the  mailing,  publishing  or  otherwise  giv- 
ing any  notice  required  by  law.  Fed. 
Rules  Civ.Proc.  rule  23,  28  U.S.C.A. 

8.  Federal  Civil  Procedure  'S=161 

Holding  of  a  preliminary  or  mini- 
hearing  in  civil  damage  antitrust  action 
by  odd-lot  investor  against  brokerage 
firms  and  the  New  York  Stock  Exchange 
on  behalf  of  himself  and  all  other  odd- 
lot  investors,  a  class  numbering  ap- 
proximately 6,000,000  of  which  about 
2,500,000  were  reasonably  identifiable, 
to  determine  who  should  bear  cost  of 
mailing  of  notice  was  improper.  Fed. 
Rules  Civ.Proc.  rule  23,  28  U.S.C.A.; 
Clayton  Act,  §  4,  15  U.S.C.A.  §  15. 

9.  Federal  Civil  Procedure  ®=>161 

Where  there  are  millions  of  mem- 
bers of  class,  speaking  different  lan- 
guages and  dispersed  throughout  the 
world,  notices  by  publication  giving  es- 
sential information  required  by  class  ac- 
tion rule  are  a  farce.  Fed.Rules  Civ. 
Proc.  rule  23,  28  U.S.C.A. 

10.  Federal  QvU  Procedure  <S=>161 

Amended  class  action  rule  does  not 
contemplate  or  provide  for  a  fluid  recov- 
ery procedure.    Fed.Rules  Civ.Proc.  rule 

23,  28  U.S.C.A. 


Aaron  M.  Fine,  Philadelphia,  Pa, 
(Harold  E.  Kohn  and  Allen  D.  Black, 
Philadelphia,  Pa.,  and  Mordecai  Rosen- 
feld,  New  York  City,  on  the  brief),  for 
plaintiff-appellee. 

Devereux  Milburn,  New  Y^rk  City 
(Louis  L.  Stanton,  Jr.,  James  E.  Massey, 
and  Carter,  Ledyard  &  Milburn,  New 
York  City,  on  the  brief),  for  defendant- 
appellee  Carlisle  &  Jacquelin. 

Francis  S.  Bensel,  New  York  City 
(Bud  G.  Holman  and  Kelley  Drye  War- 
ren Clark  Carr  &  Ellis,  New  York  City, 
on  the  brief),  for  defendant-appellee 
DeCoppet  &  Doremus. 

William  E.  Jackson,  New  York  City 
(Russell  E.  Brooks  and  Milbank,  Tweed, 
Hadley  &  McCloy,  New  York  City,  on 
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the  brief),  for  defendant-appellee  New 
York  Stock  Exchange,  Inc. 

Before  MEDINA,  LUMBARD  and 
HAYS,  Circuit  Judges. 

MEDINA,  Circuit  Judge: 

Sufficient  factual  background  for  an 
understanding  of  the  rulings  we  are 
about  to  make  in  this  extraordinary 
"class  action"  is  to  be  found  in  our  first 
opinion  Eisen  v.  Carlisle  &  Jacquelin,  2 
Cir.,  391  F.2d  555  (1968),  often  referred 
to  as  Eiaen  II.     On  that  appeal  we  re- 


manded the  case  to  the  District  Court 
for  reconsideration  and  for  findings  on 
specific  issues  and  we  retained 
jurisdiction.^  While  entertaining  grave 
doubts  on  the  questions  of  notice  and 
manageability,  we  thought  the  original 
rejection  of  the  case  as  a  class  action 
had  been  too  summary,  that  improper 
standards  had  been  applied  and  inade- 
quate consideration  given  to  the  specific 
requirements  of  amended  Rule  23. 

After  almost  five  years  the  case  is  be- 
fore us  again.    While  much  of  the  delay 


1.  We  retained  jurisdiction  because  of  the 
doubt  engendered  by  the  phra.seology  of 
the  "death  knell"  opinion,  Eisen  v.  Carlisle 
&  Jacquelin.  370  F.2d  119  (2d  Cir.  1966), 
cert,  denied,  386  U.S.  1035,  87  S.Ct.  1487, 
18  L.Ed.2d  598  (1967)  (Eisen  I).  Vie 
thought  this  case  might  be  constraed  ea 
making  appealable  an  interlocutory  order 
dismissing  a  case  as  a  class  action  because 
"no  lawyer  of  competence  is  going  to  un- 
dertake this  complex  and  costly  case  to 
recover  $70  for  Mr.  Eisen,"  see  Korn  v. 
Franchard  Corp.,  443  F.2d  1301  (2d  Cir. 
1971)  ;  Green  v.  Wolf  Corp.,  406  F.2.1 
291  (2d  Cir.  1968),  cert,  denied,  395  U.S. 
977,  89  S.Ct.  2131,  23  L.Ed.2d  760  (1969), 
but  perhaps  denying  appealability  to  a  sim- 
ilar order  holding  the  case  to  be  a  proper 
class  action  under  amended  Rule  23. 
While  the  "death  knell"  doctrine  has  been 
criticized  by  the  Third  Circuit  in  Hackett 
V.  General  Host  Corp.,  455  F.2d  618  (3d 
Cir.),  cert,  denied,  407  U.S.  925,  92  S.Ct. 
2460,  32  L.EdiJd  812  (1972),  we  think 
the  consequences  of  class  action  rulings 
are  so  serious  that  these  interlocutory  or- 
ders should  be  made  api>ealable,  provided 
we  adopt  the  view  expressed  by  Chief 
Judge  Friendly  in  Korn  v.  Franchanl 
Corp ,  supra,  443  F.2d  at  1307,  to  the  ef- 
fect that  this  Court  should  formulate  the 
rule  of  appealability  in  such  fashion  that 
it  "will  afford  equality  of  treatment  as 
between  plaintiffs  and  defendants."  The 
same  considerations  which  led  this  Circuit 
to  apply  the  rule  of  Cohen  v.  Beneficial 
Industrial  Loan  Corp.,  337  U.S.  541,  69 
S.Ct.  1221,  93  L.Ed.  1528  (1949)  in  Eisen 
I,  also  would  seem  to  require  a  rule  allow- 
ing a  defendant  to  appeal  from  an  inter- 
locutory order  permitting  the  representa- 
tive plaintiff  to  continue  the  suit  as  a 
class  action. 

The  "collateral  order"  doctrine  of  Cohen 
is  based  on  the  pragmatic  view  tliat  a  de- 
cision which  finally  determines  an  issue 
in  the  case  which  is  crucial  to  the  further 


conduct  of  the  case,  and  is  collateral  to  the 
merits  of  the  action,  is  to  receive  immedi- 
ate appellate  review  if  delay  in  such  re- 
view will  cause  "irreparable  harm"  to  the 
complaining  party.  Tlie  seeds  of  Cohen 
were  sowed  by  the  Supreme  Court  as 
early  as  Forgay  v.  Conrad,  6  How.  201, 
205,  12  L.Ed.  404  when  it  was  said  that 
appealability  should  be  allowed  if  the 
effect  of  an  interlocutory  order  is  such 
that  if  the  order  is  immediately  carried 
into  execution  the  defendant  "may  be  ruin- 
ed before  he  is  permitted  to  avail  himself 
of  the  right"  to  appeal.  An  order  sus- 
taining a  class  action  allegation  clearly 
involves  issues  "fundamental  to  the  fur- 
tlier  conduct  of  the  case ;"  (see  Gillespie 
V.  United  States  Steel  Corp.,  379  U.S.  148. 
85  S.Ct.  308,  13  L.Ed.2d  199  (1964)  : 
Larson  v.  Domestic  and  Foreign  Com- 
merce Corp.,  337  U.S.  682,  69  S.Ct.  1457, 
93  L.Ed.  1628  (1949)  ;  United  States  v. 
General  Motors  Corp.,  323  U.S.  373,  65 
S.Ct.  357,  89  L.Ed.  311  (1945)):  the 
order  is  al.so  separable  from  the  merits 
of  the  case ;  and  irreparable  harm  to  a 
defendant  in  terms  of  time  and  money 
spent  in  defending  a  liuge  class  action 
when  an  appellate  court  may  years  later 
decide  such  an  action  docs  not  conform 
to  the  requirements  of  Rule  23,  is  evident. 
By  this  extension  or  interpretation  of 
Eisen  I  the  rule  of  finality  would  be  given 
a  "practical  rather  than  ii  technical  con- 
struction." see  Cohen,  supra,  337  U.S.  at 
546,  69  S.Ct.  at  1226 ;  Gillespie  v.  United 
States  Steel  Corp.,  supra,  379  U.S.  at  152, 
85  S.Ct.  at  311 ;  and  we  would  avoid  a 
possible  denial  of  justice  caused  by  delay- 
ing review  by  permitting  an  interlocutory 
appeal  of  rulings  either  sustaining  or  strik- 
ing class  action  allegations.  (See  Swift  & 
Company  v.  Compania  Colorabiana,  339  U. 
S.  684,  70  S.Ct.  861,  94  L.Ed.  1206 
(1950)  :  Dickinson  v.  Petroleum  Corp.. 
338  U.S.  507,  70  S.Ct.  322.  94  L.Ed.  29!) 
(1950)). 
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is  not  attributable  to  further  proceed- 
ings   bearing   on    issues    arising    under 
amended   Rule  23,  a   very  considerable 
amount  of  the  time  of  Judge  Tyler  and 
of  the  lawyers  for  the  respective  parties 
has,  in  this  interval  of  five  years,  been 
devoted  to  hearings,  the  taking  of  depo- 
sitions, and  the  preparation  and  filing  of 
various  District  Court  opinions,  preced- 
ed by  briefs  and  extensive  oral   argu- 
ments.    Much  of  this  time  was  devoted 
to  an  effort  by  Eisen's  counsel  to  meet 
the  apparently  insurmountable  difficul- 
ties   of    notice    and    manageability    by 
adopting  the  erroneous  and  frustrating 
view  that  some  way  must  be  found  to 
make  the  case  viable  as  a  class  action. 
In  the  end  Judge  Tyler  was  persuaded 
that  the  innovations  described  by  Judge 
Weinstein  in  his  speeches  *  and  in  his 
series  of  opinions  in  Dolgow  v.  Ander- 
son, D.C.,  43  F.R.D.  21  (1967) ;    43  F.R. 
D.  472  (1968);    45  F.R.D.  470   (1968); 
53  F.R.D.  661    (1971);    53   F.R.D.  664 
(1971),    were    authorized    by    amended 
Rule  23.     These   innovations  were   the 
preliminary  mini-hearing  on  the  merits 
and  the  "fluid  recovery,"  both  of  which 
will  be  fully  described  in  due  course.    It 
is  clear  to  us  that,  with  or  without  these 
innovations,     the     notice    provided     by 
amended   Rule   23   to  be   given   "to   all 
members  (of  the  class)  who  can  be  iden- 
tified through  reasonable  effort"  cannot 
be  given,  as  Eisen  refuses  to  pay  or  put 
up  any  bond  to  cover  this  expense,  and, 
if  defendants  prevail  on  the  merits,  they 
will  be  unable  to  recover  any  amounts 
expended  by  them  for  this  purpose.    We 
are  also  of  the  opinion  that,  on  the  basis 
of  the  new  evidence  now  before  us,  the 
lawsuit  is  unmanageable  as  a  class  ac- 


tion, and  that  no  preliminary  mini-hear- 
ing on  the  merits  and  no  "fluid  recov- 
ery" procedures  are  authorized  by  the 
text  or  by  any  reasonable  interpretation 
of  amended  Rule  23.  Accordingly,  we 
reverse  and  dismiss  the  case  as  a  class 
action.  We  also  vacate  the  findings  of 
fact  and  conclusions  of  law  that  were 
made  after  the  preliminary  mini-hearing 
on  the  merits. 


The  Decision  Below — 52  F.R.D.  253 
1971 

In  1968,  when  the  case  was  previously 
before  us,  it  was  estimated  by  someone 
that  there  were  3,750,000  members  of 
the  class,  consisting  of  those  who  had 
bought  or  sold  odd  lots  on  the  New  York 
Stock  Exchange  in  the  period  from  May 
1,  1962  through  June  20,  1966.  It  was 
then  doubtful  whether  any  of  the  mem- 
bers of  the  class  could  be  "identified 
through  reasonable  effort."  Eisen's  po- 
sition then  was  and  now  is  that,  except 
possibly  in  the  eventuality  of  the  ulti- 
mate adoption  of  Judge  Tyler's  suggest- 
ed plan  which  envisages  payment  by  de- 
fendants of  90%  of  the  cost  of  giving 
notice,  he  will  not  dei'ray  any  of  the  ex- 
pense of  giving  notice  to  any  of  the 
members  of  the  class,  nor  will  he  post 
any  bond  to  reimburse  defendants  for 
any  of  their  disbursements,  pursuant  to 
any  order  of  the  District  Court,  made  for 
the  purpose  of  giving  any  notice. 

It  now  appears  that  there  are 
6,000,000  members  of  the  class  and  of 
these  2,250,000  can  be  easily  identified.' 
Members  of  the  class  reside  in  every 
state  of  the  United  States  and  mo^t  for- 


2.  Judge  Weinstein's  speech  on  this  subject 
was  reported  in  Weinstein,  'Tlie  Class  Ac- 
tion Is  Not  Abusive,"  New  York  Law 
Journal,  May  1,  1972,  p.  1,  and  May  2 
1972,  p.  1. 

3.  According  to  tlie  opinion  below,  tlie  names 
and  addresses  of  approximately  2,000,000 
class  members  can  be  identifieil.     In  ad- 

*dition,  another  100,000  or  more  had  odd- 
lot  transactions  in  stocks  listed  on  the 
Exchange    through    what    is    called    the 


•'Monthly  Investment  Plan."  These  in- 
dividuals can  be  identified  through  com- 
puter tapes  in  a  manner  similar  to  that 
used  for  locating  the  2,000,000.  Further- 
more, another  150,000  or  so  public  indi- 
viduals had  odd-lot  transactions  in  stocks 
listed  on  the  Exchange  through  "payroll 
deduction  plans"  operated  by  Merrill 
Lynch,  Pierce,  Fenner  &  Smith,  Inc. 
Their  names  and  addresses  can  be  identi- 
fied through  the  records  of  Merrill  Lynch. 
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eign  countries.  They  speak  and  under- 
stand a  great  variety  of  modern  lan- 
guages. The  damages  sought  to  be  re- 
covered were  estimated  at  the  time  we 
last  considered  the  case  at  something  be- 
tween a  maximum  of  $60,000,000  and  a 
minimum  of  $22,000,000.*  Now  the  esti- 
mate has  been  raised  by  Eisen's  counsel 
to  120  millions  of  dollars. 

[1]  In  our  prior  opinion  we  stated 
unequivocally  that  actual  notice  must  be 
given  to  those  whose  identity  could  be 
ascertained  with  reasonable  effort  and 
that  "in  this  type  of  case"  plaintiff 
must  pay  the  expense  of  giving  notice  to 
these  members  of  the  class."  We  fur- 
ther stated  that  if  this  could  not  be  done 
there  might  be  no  other  alternative  than 
the  dismissal  of  the  case  as  a  class  ac- 
tion. For  some  reason  not  clear  to  us 
Judge  Tyler  disregarded  these  holdings 
and  concluded  that  he  had  discretion, 
even  with  reference  to  those  members  of 
the  class  who  could  be  easily  identified, 
to  provide  for  such  notice  as  he  thought 

4.  52  F.R.D.  253,  265    ( S.D.N. Y.1971). 

5.  We  did  not  in  our  opinion  in  JBi»en  // 
intend  our  statement  that  "in  sueh  a  case 
as  this"  plaintiff  should  defray  the  cost 
of  notice  to  be  dictum,  as  has  been  sug- 
gested, see  Berlnnd  v.  Mack,  48  F.R.D. 
121,  131  (S.D.N.Y.1969).  This  state- 
ment was  part  of  our  interpretation  of 
amended  Rule  23  as  applied  in  this  case, 
especially  with  respect  to  the  actual  indi- 
vidual notice  required  by  subdivision  23 
(c)  (2)  to  be  given  to  those  members  of 
the  class  who  could  be  identified.  This 
was  part  of  our  instructions  to  conduct 
a  hearing  on  the  remand  and  decide 
whether  the  requirements  of  amended  Rule 
23  had  been  or  could  be  met. 

Nor  did  we  decide  or  intend  to  say  that 
in  all  cases  or  under  all  circumstances 
plaintiffs  in  class  actions  are  or  must  be 
required  to  defray  the  cost  of  giving  the 
various  notices  specified  in  amended  Rnle 
23.  This  is  an  action  to  recover  money 
damages  for  alleged  violations  of  Section 
4  of  the  Clayton  Act  and  Section  6  of  the 
Securities  and  Exchange  Act  of  1934. 
It  is  not  a  derivative  stockholder's  action 
asserting  a  cause  of  action  in  favor  of  a 
defendant  corporation,  which  regularly 
sends  communications  to  all  the  stockhold- 
ers and  may  be  said  to  owe  its  stockholders 
certain  fiduciary  duties,  nor  a  case  where 
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to  be  reasonable  in  the  light  of  the  facts 
of  this  particular  case. 

Thus  he  directed  actual  notice  only  to 
"the  approximately  2000  or  more  class 
members  who  had  ten  or  more  transac- 
tions during  the  relevant  period"  and  to 
"5000  other  class  members  selected  at 
random"  from  the  2,500,000  class  mem- 
bers who  could  easily  be  identified.* 
With  respect  to  the  rest  of  the  6,000,000 
members  of  the  class,  Judge  Tyler  or- 
dered what,  without  reciting  all  the  de- 
tails concerning  the  schedule  of  proposed 
publications,  we  consider  to  be  a  totally 
inadequate  compliance  with  the  notice 
requirements  of  amended  Rule  23.  One 
of  the  reasons  for  this  was  perhaps  be- 
cause Judge  Tyler  thought  of  these  first 
notices,  by  mail  and  by  publication,  as 
merely  the  first  of  a  series  of  notices. 
Judge  Tyler  then  deferred  the  question 
of  who  should  pay  for  this  first  round 
of  notices  until  after  a  "brief"  prelimi- 
nary hearing  on  the  merits.  This  is 
what  is  called  the  "mini-hearing."     We 


a  public  utility  corporation  which  regularly 
sends  monthly  bills  to  its  current  custom- 
ers has  been  held  to  have  overcharged  its 
customers  and  the  class  suit  is  brought 
to  compel  a  refund.  There  may  be  oth- 
er similar  examples  of  class  actions  in 
which,  depending  on  the  circumstances 
of  particular  cases,  courts  might  find  jus- 
tification for  holding  that  a  representative 
plaintiff  was  not  obligated  to  defray  the 
cost  of  giving  the  notices  required  by 
amended  Rule  23.  We  do  not  attempt  any 
enumeration.  It  must  be  recalled  that  the 
provisions  for  notice  in  amended  Rule  23 
were  intended  to  comply  with  constitu- 
tional requirements.  See  Advisory  Com- 
mittee's Note,  39  F.R.D.  69,  107. 

Judge  Tyler  in  discussing  the  notice  prob- 
lems observed  that  the  plaintiff  had  also 
offered  to  send  individual  notice  to  all 
member  firms  of  the  New  York  Stock  Ex- 
change and  to  all  commercial  banks  with 
large  trust  departments.  This  together 
with  the  individual  notice  to  the  2000  class 
members  with  ten  or  more  transactions 
and  the  5000  selected  at  random,  and  the 
notice  by  publication,  would  in  Judge  Ty- 
ler's view  "increase  the  likelihood  of 
reaching  a  significant  portion  of  the 
class,"  and  would  be  in  conformity  with 
the  requirements  of  due  process. 
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shall  have  more  to  say  later  about  this 
preliminary  mini-hearing  on  the  merits 
of  Eisen's  triple  damage  antitrust  claim. 
Accordingly,  the  hearing  was  held  "on 
the  issue  of  the  allocation  of  the  costs  of 
notice"  and  Judge  Tyler  concluded  that 
the  defendants  must  bear  90%  of  these 
expenses. 

To  describe  Judge  Tyler's  general 
scheme  as  it  slowly  developed  in  the  se- 
ries of  his  many  opinions  '  following  the 
remand  would  be  too  tedious.  The  sum 
and  substance  of  it  was  that  he  at  last 
realized  that  it  was  highly  improbable 
that  any  great  number  of  claims  would, 
for  a  variety  of  reasons,  ultimately  be 
filed  by  the  6,000,000  members  of  the 
class.  No  claimant  in  the  6  years  of  the 
progress  of  the  action  had  shown  any  in- 
terest in  Eisen's  claim.  The  average 
odd-lot  differential  on  each  transaction 
had  been  $5.18.  The  average  individual 
class  member  engaging  in  five  transac- 
tions would  have  paid  a  total  odd-lot  dif- 
ferential of  125.90.  Assuming  a  5%  il- 
legal overcharge  the  recovery  is  approxi- 
mately $1.30,  and  when  trebled  the 
average  class  member  would  be  entitled 
to  damages  of  $3.90.  As  the  costs  of  ad- 
ministration might  run  into  the  millions 
of  dollars,  it  was  not  likely  that  a  rush 
of  claimants  would  eventuate  no  matter 
how  extensive  the  publication.  As  he 
had  surmised  in  the  beginning,  and  as 
Chief  Judge  Lumbard  stated  in  his  dis- 
sent (Eisen  II,  391  F.2d  p.  571),  the 
class  action  was  hopelessly  unmanagea- 
ble. So  Judge  Tyler  tried  to  pull  the 
case  out  of  this  morass  by  resorting  to 
the  "fluid  recovery,"  which  had  been 
used  as  a  vehicle  for  carrying  out  a  vol- 
untary settlement  in  the  Drug  Cases, 
State  of  West  Virginia  v.  Chas.  Pfizer  & 
Co.,  Inc.,  et  al.,  314  F.Supp.  710  (S.D.N. 
Y.1970).« 

The  concept  of  this  "fluid  recovery"  is 
very  simple.  Having  decided  that  there 
is  no  conceivable  way  in  which  any  sub- 
stantial number  of  individual  claimants 

7.  JuUge  Tyler's  opinions  following  the  re- 
mand are  reported  at  50  F.R.D.  471,  52 
P.R.D.  253,  and  54  F.R.D.  665. 


can  ever  be  paid,  "the  class  as  a  whole" 
is  substituted  for  the  6,000,000  claim- 
ants.    Thus  the  first  round  of  notices 
becomes    relatively    unimportant.      The 
scheme    adopted    envisages    the     first 
round  of  notices  as  sufficient  to  get  the 
ball  rolling.     Little  is  said  about  Step 
Two.    This  involves  a  trial  of  the  case 
to  a  judge  and  jury  on  the  merits — not  a 
preliminary  mini-trial  this  time,  but  a 
real  full  scale  trial  of  the  private  triple 
damage  antitrust  case.    In  some  way  the 
damages  to  "the  class  as  a  whole"  will 
be  assessed  and  the  defendants,  it  seems 
to  be  assumed,  will  promptly  pay  this 
huge  sum  into  court.    This  sum  is  sup- 
posed to  constitute  the  "gross  damages" 
to  "the  class  as  a  whole."     With  the 
money  in  hand,  the  case  begins  to  re- 
semble the  TTansitron  and  Drug  Cases 
and  from  then  on  we  are  to  have  the 
real    notices    soliciting    the    filing    of 
claims,  the  processing  of  these  claims, 
the  fixing  of  counsel  fees  and  the  pay- 
ment of  the  general  expenses  of  admin- 
istration.   As  "the  class  as  a  whole"  will 
include  all  those  who  had  purchased  or 
sold    in    the    period    from    mid-1962    to 
mid-1966  and  all  those  who,  at  the  time 
of  assessing  the  full  damages,  were  pres- 
ently purchasing  or  selling,   and  those 
who  might  in  the  future  purchase  and 
sell,  securities  in  lots  of  less  than  100 
shares,  it  is  quite  apparent  that  some  of 
the  original  6,000,000  claimants  will  re- 
ceive nothing,  because  they  have  never 
heard  of  the  case  or  for  other  reasons 
have  failed  to  file  claims  and  have  them 
processed,  and  many  other  new  traders, 
who  had  no  transactions  in  the  period 
from  mid-1962  to  mid-1966,  will  receive 
some   payments.      According    to  .Jydge 
Tyler,   at  least   those   members   of  the 
original   class   of   6,000,000   who   "have 
maintained   their   odd-lot   activity,   will 
reap  the  benefits  of  any  recovery"  (52 
F.R.D.  at  p.  265).     As  far  as  we  are 
aware   there   has   never   been,   nor  can 
there  ever  be,  a  reliable  or  even  rational 
estimate  of  how  many  traders,  whether 

8.  Judge  Wyatt's  approval  of  the  settlement 
was  affirmed  by  this  Court  at  440  F.2d 
1079   (1971). 
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speculators  or  investors,  can  be  said  to 
be  expected  to  continue  as  such  after  the 
lapse  of  10  years  or  so.  As  it  is  sus- 
pected that  relatively  few  claims  will  be 
filed  and  the  damages  assessed  are  sup- 
posed to  cover  the  losses  of  "the  class  as 
a  whole,"  there  will  be  a  huge  residue, 
similar  to  the  amounts  paid  to  various 
charities  "to  advance  public  health  proj- 
ects" in  the  Drug  Cases,  and  this  resi- 
duie  is  to  be  used  for  the  benefit  of  all 
odd-lot  traders  by  reducing  the  odd-lot 
differential  "in  an  amount  determined 
reasonable  by  the  court  until  such  time 
as  the  fund  is  depleted."  52  F.R.D.  at 
p.  265.  We  are  at  a  loss  to  understand 
how  this  is  to  be  done,  but  it  is  suggest- 
ed that  it  "might  prpperly  be  done  under 
SEC  supervision  or  at  least  with  SEC 
approval." 

Despite  its  early  expression  of  doubt 
on  the  subject,*  and  what  appears  at 
least  to  be  de  facto  exercise  of  supervi- 
sory powers  over  Rules  or  practices  on 
the  subject  of  the  amount  and  uniform- 
ity of  the  rate  of  commissions  on  odd-lot 
purchases  and  sales,  the  SEC  finally  did 
exercise  such  powers  *•  and  we  hold  that 
at  all  times  the  SEC  possessed  such  pow- 
ers under  Sections  11(b)  **  and  19(b)  •* 
of  the  Securities  Exchange  Act  of  1934. 
No  District  Court  has  authority  to  de- 
cide upon  the  rate  of  such  commissions 
to  take  effect  until  the  exhaustion  of 
any  residual  fund  left  over  by  applica- 
tion of  a  "fluid  recovery"  in  a  private 
triple  damage  antitrust  case,  after  the 


payment  of  claims  in  a  class  action  or 
otherwise.  The  courts  may  review  rul- 
ings of  the  SEC,  but  they  have  no  more 
power  than  the  District  Court  to  fix  any 
such  rates  in  the  first  place  or  to  give 
directions  to  the  SEC  concerning  the 
fixing  of  such  rates  or  the  time  within 
which  such  rates  are  to  be  effective,  as 
part  of  a  judgment  in  a  private  triple 
damage  antitrust  case. 

II 

Disposition  of  Certain  Contentions 

of  the  Parties 
Solely  for  the  purpose  of  making  our 
holdings  clear  in  this  difficult  and  com- 
plicated case  we  think  it  proper  first  to 
dispose  of  certain  contentions  of  the 
parties. 


[2]  We  must  reject  Eisen's  claim 
that  the  fluid  class  recovery  theory  is 
not  ripe  for  review.  Indeed,  there  is  no 
way  to  side-step  this  issue.  We  specifi- 
cally remanded  the  case  for  considera- 
tion of  the  problem  of  manageability. 
The  further  proceedings  on  the  remand 
were  necessarily  concerned  with  ascer- 
taining whether  there  was  a  judicially 
sound  way  effectively  to  administer  this 
action.  Administration,  of  course,  in- 
cludes proof  of  damages  and  the  distri- 
bution of  the  same.  As  we  point  out 
later  in  this  opinion,  Eisen  concedes  that 
the  action  is  not  manageable  if  fluid 
class  recovery  is  not  permissible.     We 


9.  According  to  the  Report  of  the  Special 
Study  of  Securities  Markets,  Vol.  I,  p.  182 
(1963),  an  attorney  representing  the  odd- 
lot  firms  presented  a  proposal  for  an  in- 
creased differential.  The  Director  of  the 
Division  of  Trading  and  Exchange  ex- 
pressed some  doubt  as  to  the  Securities 
and  Exchange  Commission's  jurisdiction 
over  the  matter.  The  Report  states  tliat 
"(t)be  Commission  declined  to  decide  the 
jurisdictional  question  but  stated  that  it 
had  no  objection  to  the  proposal.  It  is  to 
be  noted  that  neither  the  Exchange  nor  the 
Commission  asserted  jurisdiction,  the  for- 
mer denying  its  jurisdiction  and  the  latter 
expressing  doubts,  yet  each  informally  ac- 
quiesced in  the  increase."  See  also  p.  200 
of  the  Report. 


10.  At  the  preliminary  hearing  defendants' 
Exhibit  C  contained  a  letter  from  the  SEC 
to  the  New  York  Stock  Exchange  dated 
June  16,  1966.  In  part  the  letter  stated 
that  the  "Commission  hereby  makes  writ- 
ten request  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  that  the  Ex- 
change effect  on  its  own  behalf  changes 
in  its  rules  and  practices  in  respect  of 
odd-lot  purchases  and  sales,  and  the  fix- 
ing of  reasonable  rates  of  (.'ommission  and 
other  changes  in  connection  therewith,  to 
fix  odd-lot  differentials     •     •     *." 

11.  15  U.S.C.,  Section  78k (b). 

12.  15  U.S.C,  Section  788(b). 
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must  face  this  issue  if  we  are  to  pass  on 
the  question  of  manageability,  which  is 
the  most  important  point  in  the  case. 
We  are  no  longer  at  the  early  stages  of 
this  case  where  it  might  be  possible  to 
put  off  to  a  later  time  the  troublesome 
question  of  what  to  do  with  the  damage 
fund  if  only  a  small  number  of  claims 
are  filed  against  the  fund.  See  In  Re 
Antibiotic  Antitrust  Actions,  333  F. 
Supp.  278,  281-282  (S.D.N.Y.1971). 


B 


[3]  Moreover,  we  think  the  three 
cases  cited  by  Judge  Tyler  as  "respecta- 
ble precedent"  for  fluid  class  recovery 
are  all  distinguishable.  These  three  cas- 
es are:  Bebchick  v.  Public  Utilities 
Commission,  115  U.S.App.D.C.  216,  318 
F.2d  187,  cert,  denied,  373  U.S.  913,  83 
S.Ct.  1304,  10  L.Ed.2d  414  (1963);  the 
Drug  Cases,  314  F.Supp.  710  (S.D.N.Y.), 
aff'd  440  F.2d  1079  (2d  Cir.  1971); 
and  Daar  v.  Yellow  Cab  Company,  67 
Cal.2d  695.  63  Cal.Rptr.  724,  433  P.2d 
732   (1967). 

Judge  Wyatt's  extraordinary  feat  of 
judicial  administration  in  carrying  out 
the  terms  of  the  one  hundred  million 
dollar  settlement  in  the  Drug  Cases  de- 
serves all  the  praise  it  has  received. 
But  it  was  a  consensual  affair  made  pos- 
sible by  the  agreement  of  the  parties 
and  without  objection  to  the  assumption 
by  the  District  Court  of  jurisdiction  to 
accept  p.nd  administer  the  fund.  Here 
we  have  no  fund.  There  is  no  settle- 
ment. Every  issue  is  contested  and  liti- 
gated. And  authority  to  permit  this  ac- 
tion to  proceed  as  a  class  action  must  be 
found  within  the  four  corners  of  amend- 
ed Rule  23,  as  interpreted  in  the  Revis- 
er's Note.  Applying  this  test  we  hold 
Eisen's  class  action  must  be  dismis-^ed. 
Bebchick  was  not  a  class  action  in  any 
sense  of  the  word.  Amended  Rule  23 
was  not  involved.  In  the  exercise  of  its 
powers  of  review,  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  re- 
versed a  judgment  of  the  District  Court 
approving  the  action  of  the  Public  Utili- 
ties Commission  of  the  District  of  Co- 


lumbia supporting  a  fare  increase  by  the 
transit  company.  In  the  meantime,  the 
additional  cash  fares,  now  found  to  be 
illegal,  had  been  collected.  There  was  no 
way  to  direct  refunds  as  those  who  paid 
these  cash  fares  could  not  be  identified. 
So,  also  in  the  exercise  of  its  powers  of 
review  the  Court  of  Appeals  directed  the 
amount  of  these  additional  cash  fares  to 
be  set  up  in  the  books  of  the  transit 
company  to  be  used,  in  the  discretion  of 
the  regulatory  commission  "to  benefit 
bus  riders  as  a  class  in  pending  or  fu- 
ture rate  proceedings."  We  cannot  find 
that  this  case  has  any  bearing  on  any  of 
the  issues  in  this  amended  Rule  23  case. 
Finally,  Daar  was  a  case  arising  under  a 
state  class  action  statute  very  different 
in  its  phraseology  from  amended  Rule 
23.  The  ruling  was  made  on  a  demurrer 
to  the  complaint  so  the  approach  to  the 
legal  issues  was  entirely  different  from 
the  making  of  a  judicial  determination, 
on  the  basis  of  proof,  of  whether  or  not 
the  requirements  of  amended  Rule  23 
had  been  met.  Moreover,  the  court  was 
evidently  of  the  view  that  the  individu- 
als who  had  been  damaged  by  the  al- 
leged overcharge  in  taxi  fares  would 
ultimately  have  to  prove  their  separate 
and  individual  damages.  433  P.2d  at 
740. 

For  the  reasons  stated  in  this  opinion 
we  disagree  with  the  holding  in  the  Dol- 
gow  cases. 


The  Merits  of  Eisen's  Triple  Damage 
Antitrust  Claim 
[4]  The  defendants  by  extensive  and 
even  cogent  arguments  have  urged  us 
not  only  to  vacate  Judge  Tyler's  find- 
ings and  conclusions  on  the  merits  of 
the  case  but  to  decide  that  there'  is  no 
merit  in  Eisen's  antitrust  claim.  Thus 
the  defendants  argue  that  in  the  context 
of  an  antitrust  suit  brought  against  de- 
fendants acting  within  a  self-regulatory 
industry  the  per  se  rule  of  antitrust  lia- 
bility is  inapplicable,  and  that  even  un- 
der a  rule  of  reason  the  practices  of  the 
odd-lot    defendants    and    the    Exchange 
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were  not  violative  of  the  antitrust  laws. 
In  essence  the  defendants  contend  that 
Judge  Tyler  incorrectly  applied  the  Sil- 
ver V.  New  York  Stock  Exchange,  373 
U.S.  341,  83  S.Ct.  1246,  10  L.Ed.2d  389 
(1963)  doctrine,  and  should  have  con- 
cluded that  the  fixing  of  the  odd-lot  dif- 
ferential is  necessary  to  the  proper  im- 
plementation of  the  Securities  Act. 
Also  the  defendants  assert  that  the  Se- 
curities and  Exchange  Commission  has 
primary  jurisdiction  over  the  substan- 
tive issues  presented  in  this  litigation. 
As  already  appears  in  this  opinion,  we 
hold  and  decide  that  the  SEC  does  pos- 
sess supervisory  powers  over  the  amount 
and  uniformity  of  the  commissions  to  be 
paid  on  odd-lot  purchases  and  sales. 
But  this  is  only  part  of  the  picture. 
There  are  many  facets  to  this  complicat- 
ed case.  We  feel  it  is  proper  for  us  to 
say  only  that  the  record  before  us  con- 
stitutes no  proper  basis  for  any  decision 
oi  the  merits,  tentative  or  otherwise. 


Ill 


Controlling  Principles 
When  discoursing  on  the  arts  or 
belles-lettres  colorful  language  stimu- 
lates the  imagination,  beguiles  one  into 
useful  symbolism  and  opens  up  the  ave- 
nues to  creative  thought.  But  in  the 
process  of  rationalizing  legal  conclusions 
and  arriving  at  a  sound  and  proper  de- 
termination of  questions  of  the  interpre- 
tation of  statutes,  procedural  rules  and 
constitutiohal  limitations,  cliche  and 
rhetorical  devices  generally  miss  the 
mark.  Something  more  substantial  is 
necessary  to  establish  a  base  for  the 
proper  decision  of  difficult  and  complex 
questions  of  law.  One  reason  for  this  is 
that  the  solution   is  found  more  often 

13.  The  iiroce<1uraI  safeguards  we  si>eak  of 
were  wisely  embodied  in  the  Fifth  Amend- 
ment's Due  Process  Clause.  The  im- 
portance of  due  process  of  law  and  i)ro- 
cedurol  fiiirness  has  been  emphasized  by 
some  of  our  leading  jurists.  Justice 
Brandeis  observed  that  "in  the  develop- 
ment of  our  liberty  insistence  upon  pro- 
cedural regularity  has  been  a  large  fac- 
tor."     (Burdeau   v.   McDowell,  256  U.S. 


than  not  by  the  application  of  funda- 
mentally simple  principles. 

Thus  statements  about  "disgorging" 
sums  of  money  for  which  a  defendant 
may  be  liable,  cr  the  "prophylactic"  ef- 
fect of  making  the  wrongdoer  suffer  the 
pains  of  retribution  and  generally  about 
providing  a  remedy  for  the  ills  of  man- 
kind, do  little  to  solve  specific  legal 
problems.  The  result  of  this  approach 
is  almost  always  confusion  of  thought 
and  irrational,  emotional  and  unsound 
decisions.  In  cases  involving  claims  of 
money  damages  all  litigation  presumes  a 
desire  on  the  part  of  the  judicial  estab- 
lishment to  make  the  wrongdoer  pay  for 
the  wrongs  he  has  committed,  but  to  do 
this  by  applying  settled  or  clearly  stated 
principles  of  law,  rather  than  by  some 
process  of  divination.  Punishment  of 
wrongdoers  is  provided  by  law  for  crim- 
inal acts  in  statutes  making  it  a  crime 
punishable  by  fine  or  imprisonment  to 
violate  the  antitrust  laws.  In  certain 
civil  suits  punitive  damages  may  be 
awarded ;  and  in  private  antitrust  cases 
the  possible  recovery  of  triple  the  loss 
actually  suffered  by  a  plaintiff  is  very 
properly  praised  as  a  supplementary  de- 
terrent. But  none  of  these  considera- 
tions justifies  disregarding,  nullifying 
or  watering  down  any  of  the  procedural 
safeguards  established  by  the  Constitu- 
tion, or  by  congressional  mandate,  or  by 
the  Federal  Rules  of  Civil  Procedure,  in- 
cluding amended  Rule  23.  It  is  a  histor- 
ical fact  that  procedural  safeguards  for 
the  benefit  of  all  litigants  constitute 
some  of  the  most  important  and  salu- 
tary protections  against  oppressions," 
including  oppressions  by  those  whose  in- 
tentions may  be  above  reproach. 

[5]  We  adhere  to  what  we  have 
written  in  support  of  the  remand  of  this 

465,  477,  41  S.Ct.  572,  576,  65  L.Ed. 
1048  (1921)  (dissenting  opinion)).  Jus- 
tice Frankfurter  also  remarked  that 
"(f)aime88  of  procedure  is  'due  process 
in  the  primary  sense  *  *  •.'  It  is  in- 
grained in  our  national  traditions." 
(Joint  Anti-Fnaoist  Refugee  Committee  v. 
McGrath,  341  U.S.  123,  161,  71  S.Ct. 
624,  643,  95  L.E»1.  817  (1951)  (concur- 
ring opinion) ). 


365 


1014 


479  FEDERAL  REPORTER,  2d  SERIES 


ease  in  Eisen  II.  On  the  basis  of  the 
new  evidence  adduced  on  the  remand, 
what  we  are  now  doing  is  interpreting 
and  applying  various  provisions  of  an 
amended  and  improved  procedural  device 
intended  to  facilitate  the  judicial  disposi- 
tion of  the  individual  claims  of  the  sepa- 
rate members  of  a  class  of  persons  so 
numerous  that  joinder  of  all  members  is 
impracticable.  Amended  Rule  23  was 
not  intended  to  affect  the  substantive 
rights  of  the  parties  to  any  litigation. 
Nor  could  it  do  so  as  the  Enabling  Act 
that  authorizes  the  Supreme  Court  to 
promulgate  the  Federal  Rules  of  Civil 
Procedure  provides  that  "such  rules 
shall  not  abridge,  enlarge  or  modify  any 
substantive  right."" 

The  applicable  substantive  law  is  Sec- 
tion 4  of  the  Clayton  Act »»  that  autho- 
rized the  private  triple-damage  antitrust 
suit  to  recover  damages  by  a  person  who 
has  been  "injured  in  his  business  or 
property"  by  reason  of  a  violation  of  the 
antitrust  laws.  That  the  claims  of  many 
may  not  be  treated  collectively  or  as 
"the  class  as  a  whole"  is  what  the  Su- 
preme Court  decided  in  Snyder  v.  Har- 
ris, 394  U.S.  332.  89  S.Ct.  1053,  22  L. 
Ed.2d  319  (1969],  where  plaintiff,  in  a 
diversity  case  sued  as  representative  of 
a  class  of  some  4000  shareholders  of  an 
insurance  company.  Her  individual 
claim  was  for  less  than  $10,000.  She 
was  not  permitted  to  aggregate  her 
claim  with  the  separate  claims  of  the 
other  members  of  the  class  which 
amounted  to  $1,200,000.  Despite  the 
fact  that  amended  Rule  23  was  aleady  in 
effect,  the  case  was  dismissed.  More- 
over, in  the  recent  case  of  Hawaii  v. 
Standard  Oil  Co.  of  California,  et  al., 
405  U.S.  251,  92  S.Ct.  885,  31  L.Ed.2d 
184  (1972),"  it  was  again  held  that  only 


persons  actually  injured  in  their  busi- 
ness or  property  could  claim  damages 
under  the  Clayton  Act. 

Eisen  also  alleges  that  the  Exchange 
is  liable  for  its  failure  to  regulate  the 
odd-lot  differential  as  required  by  Sec- 
tion 6  of  the  Securities  Exchange  Act. 
He  argues  that  Section  6,  15  U.S.C,  Sec- 
tion 78f,  requires  the  securities  ex- 
changes to  prescribe  rules  and  regula- 
tions for  the  regulation  of  the  industry. 
Failure  so  to  regulate  allegedly  subjects 
the  defendant-Exchange  to  liability  to 
those  who  have  suffered  injury  due  to 
the  abdication  of  this  regulatory  respon- 
sibility. The  duty  to  regulate  emanates 
from  the  Exchange  Act,  but  the  right  of 
an  injured  party  to  recover  damages  is, 
according  to  Eisen,  based  upon  federal 
common  law,  J.  I.  Case  Co.  v.  Borak,  377 
U.S.  426,  84  S.Ct.  1555,  12  L.Ed.2d  423 
(1964) ;  Baird  v.  Franklin,  141  F.2d  238 
(2d  Cir.),  cert,  denied,  323  U.S.  737.  65 
S.Ct.  38,  89  L.Ed.  591  (1944).  Thus,  if 
Eisen  is  correct  and  Section  6  of  the  Act 
creates  a  statutory  duty  on  the  Ex- 
change to  protect  members  of  plaintiff's 
class,  then  these  members  "may  sue  for 
injuries  resulting  from  its  breach  and 
(the)  common  law  will  supply  a  remedy 
if  the  statute  gives  none,"  Baird  v. 
Franklin,  141  F.2d  at  245. 

The  fundamental  doctrine  that  per- 
meates our  opinion  in  Eisen  II,  and 
which  we  are  now  about  to  apply  again 
in  this  same  case,  is  whether  the  re- 
quirements of  amended  Rulte  23  have 
been  met.  We  find  no  helpful  analogy 
in  the  procedures  that  have  been  used 
for  generations  in  connection  with  {)re- 
liminary  injunctions  or  other  provisional 
remedies  intended  to  preserve  the  status 
quo. 


14.  28  U.S.C,  Seotion  2072. 

15.  15  r.S.C,  Seftion  15. 

16.  Tlie  District  Court  in  Hawaii  v.  Stand- 
ard Oil  Co.,  301  F.Supp.  982  (D.  Hawaii, 
1969)  dismissed  tlie  class  action  allega- 
tion on  the  ground  that  "under  the  cir- 
cumstances •  *  *,  the  class  action 
based  upon  the  injury  to  every  individual 


purchaser  of  gasoline  in  the  State,  * 
in  the  context  of  the  pleadings,  would  be 
unmanageable."  Hawaii,  however,  decid- 
ed not  to  appeal  this  ruling  to  the  Ninth 
Circuit,  and,  of  eour.se,  the  ruling  was  not 
before  the  Supreme  Court  for  review  in 
Hawaii  v.  Standard  Oil  Co..  405  U.S.  251, 
256,  n.  6,  92  S.Ct.  885,  31  L.Ed.2d  184 
(1972). 


566 


EISEN  V.  CARLISLE  &  JACQUELIN 

Cite  as  479  F.2d  1005  (1973) 


1015 


So,  we  shall  proceed  to  examine  in 
some  detail  the  provisions  of  amended 
Rule  23  in  the  light  of  the  long  and  ex- 
plicit Advisory  Committee's  Note,  39  F. 
R.D.  98,  and  decide  whether  or  not 
Judge  Tyler  has  followed  our  directions 
to  appraise  and  to  apply  each  of  the  fac- 
tors enumerated  on  the  face  of  the  Rule. 
In  the  light  of  our  conclusions  with  re- 
spect to  notice  and  manageability,  we  do 
not  reach  the  subject  of  adequate  repre- 
sentation. 

IV 

Lack  of  Individual  Notice  to  "All  Mem- 
bers Who  Can  be  Identified  Through 

Reasonable  Effort" 
[6]  Our  prior  ruling  in  Eiaen  II  is 
clear  and  specific.  If  identification  of 
any  number  of  members  of  the  class  can 
readily  be  made,  individual  notice  to 
these  members  must  be  given  and  Eisen 
must  pay  the  cost.  If  this  cannot  be 
done,  the  case  must  be  dismissed  as  a 
class  action.  Amended  Rule  23(c)(2) 
unambiguously  states  that  notice  to  the 
class  generally  shall  be  the  "beat  notice 
practicable,"  and  then  "including  indi- 
vidual notice  to  all  members  who  can  be 
identified  through  reasonable  effort." 
Moreover,  the  Advisory  (Committee's 
Note  states  (39  F.R.D.  106-107):  "In- 
deed, under  subdivision  (c)(2),  notice 
must  be  ordered,  it  is  not  merely  discre- 
tionary ♦  •  ♦." "  While  Judge  Tyler 
seems  to  have  realized  that  this  phase  of 
amended  Rule  23  has  decided  constitu- 
tional overtones,  he  apparently  thought 
the  flexibility  of  the  Rule  and  our  state- 
taent  that  the  Rule  was  to  be  given  a 
liberal  interpretation  authorized  him  to 

17.  The  Drug  Cases,  supra,  314  F.Snpp. 
710  (S.D.N.Y.1970),  affd  440  F.2d  1079 
(2d  Cir.  1971),  contain  nothing  that  gives 
support  to  Judge  Tyler's  ruling  that  indi- 
vidual notice  to  a  limited  number  of  mem- 
bers of  a  group  of  2,250,000  whose  names 
and  addresses  were  identified  was  suffi- 
cient compliance  with  the  notice  require- 
ments of  amended  Rule  23.  An  exam- 
ination of  the  briefs  in  the  Drug  Cases 
makes  it  clear  that  reasonable  effort 
would  not  have  uncovered  the  names  and 
addresses    of    the    members    of    the    con- 


exercise  his  discretion  even  if  this  in- 
volved the  complete  disregard  of  our 
specific  and  unambiguous  ruling  on  the 
subject  of  actual  individual  notice  to 
identifiable  members  of  the  class.  This 
ruling  alone  compels  a  reversal  of  the 
order  appealed  from  and  the  dismissal  of 
the  case  as  a  class  action. 


The  Preliminary  Mini-Hearing  on  the 
Merits  Was  Not  Authorized  by 
Amended  Rule  23  and  the  District 
Court  Had  No  Jurisdiction  or  Com- 
petence to  Hold  Such  a  Hearing 

[7]  The  Federal  Rules  of  Civil  Pro- 
cedure set  forth  a  considerable  variety 
of  procedural  devices  designed  for  the 
disposition  of  cases  on  the  merits. 
There  may  be  traditional  trials  to  a 
judge  or  to  a  judge  and  jury ;  there  may 
be  summary  judgments,  dismissals  with 
or  without  prejudice  for  failure  to  state 
a  claim  and  so  on.  But  neither  in 
amended  Rule  23  nor  in  any  other  rule 
do  we  find  provision  for  any  tentative, 
provisional  or  other  makeshift  determi- 
nation of  the  issues  of  any  case  on  the 
merits  for  the  avowed  purpose  of  decid- 
ing a  collateral  matter  such  as  which 
party  is  to  be  required  to  pay  for  mail- 
ing, publishing  or  otherwise  giving  any 
notice  required  by  law.  In  most  cases 
the  so-called  tentative  findings  and  con- 
clusions arrived  at  without  the  salutary 
safeguards  applicable  to  all  full  scale 
trials  on  the  merits  will  be  extremely 
prejudicial  to  one  or  the  other  of  the 
parties  who  bear  the  brunt  of  such  find- 
ings and  conclusions,  and  such  prejudice 
may  well  be  irreparable. 

aumer  class  of  persons  who  bought  the 
drugs  on  prescription  at  drug  stores. 
Therefore,  publication  as  to  the  consumer 
class  was  deemed  sufficient.  Moreover, 
as  appellant  in  the  Drug  Cases  attacked 
the  sufficiency  of  the  notice  to  the  mem- 
bers of  the  wholesaler-retailer  class,  this 
Court  rejected  this  argument,  observing 
that  individual  notice  was  sent  by  mail  to 
each  and  every  member  of  this  class 
whose  name  was  available.  440  F.2d  at 
1091. 
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[8]     We  agree  with  the  ruling  by  the 
Fifth  Circuit  in  Miller  v.  Mackey  Inter- 
national,  Inc.,   452   F.2d   424    (5th   Cir. 
1971),  that  the  preliminary  hearing  on 
the  merits  was  improper.    As  stated  by 
Judge  Wisdom,  452  F.2d  at  page  427: 
In    determining    the    propriety    of    a 
class  action,  the  question  is  not  wheth- 
er the  plaintiff  or  plaintiffs  have  stat- 
ed a  cause  of  action  or  will  prevail  on 
the  merits,  but  rather  whether  the  re- 
quirements of  Rule  23  are  met. 
This  was  the  first  time,  as  far  as  we 
are  aware,  that  any  Court  of  Appeals 
has  passed  on  the  point.     As  noted  by 
Judge  Wisdom  in  footnote  5  on  page  429 
of  452  F.2d,  this  Court  did  not  have  oc- 
casion to  rule  on  the  question  when  it 
decided  the   appeal   from   Judge   Wein- 
stein's  summary  judgment  for  defend- 
ants in  Dolgow,  438  F.2d  825  (2d  Cir., 
1971).    While  Judge  Weinstein's  oral  or- 
der not  only  granted  summary  judgment 
for  defendants  but  also  held  the  case  not 
to  be  a  proper  class  action,  the  posture 
of  the  case  on  the  appeal  to  our  Court 
was  such  that  the  Court  had  no  occasion 
to  consider  the  propriety  of  the  prelimi- 
nary mini-hearing  on   the   merits  that 
had  been  conducted  by  Judge  Weinstein. 
Nor  was  that  question  before  this  Court 
in  Green  v.  Wolf  Corporation,  406  F.2d 
291   (1968).     See  footnote  15  on  pages 
301-302. 

Of  the  few  District  Court  decisions  on 
the  point  most  of  these  disagree,  as,  of 
course,  does  the  Fifth  Circuit,  with  the 
innovations  described  in  Dolgow}*  and 

18.  Decisions  which  have  rejected  the  use 
of  a  preliminary  hearing  on  the  merits 
to  decide  the  propriety  of  litigation  pro- 
ceeding as  a  cla.ss  action  include :  Kahan 
V.  Eosenatiel,  424  F.2d  161  (3d  Cir.), 
cert  denied  Glen  Alden  Corp.  v.  Kahan, 
398  U.S.  950,  90  S.Ct.  1870,  26  L.Ed.2d 
290  (1970)  ;  Katz  v.  Carte  Blanche 
Corp.,  52  F.R.D.  510  (W.D.Pa.l971)  ; 
Fogel  V.  Wolfgang,  47  F.R.D.  213  (S.D. 
N.Y.1969)  ;  Cannon  v.  Texas  Gulf  Sul- 
phur Co.,  47  F.R.D.  60  (S.D.N.Y.1969)  ; 
Mersay  v.  First  Republic  Corp.  of  Amer- 
ica, 43  F.R.D.  465  (S.D.N.Y.1968). 
Judge  Mansfield  took  the  opportunity  in 
Berland  v.  Mack,  48  F.R.D.  121,  132  (S. 
D.N.Y.1969)    to  comment  on  the  prelim- 


there  is  little  to  commend  the  reasoning 
or  lack  of  reasoning  in  the  others."  No 
provision  is  made  in  amended  Rule  23 
for  any  such  mini,  preliminary  or  other 
hearing  on  the  merits.  It  does  violence 
to  the  whole  concept  of  summary  judg- 
ment, and  cannot  be  reconciled  with  the 
requirement  in  Rule  23  that  "as  soon  as 
practicable  after  the  commencement  of 
the  action"  the  question  of  class  suit  vel 
nan  be  decided. 

Moreover,  in  this  case  we  did  not  in 
our  disposition  of  the  prior  appeal  in- 
tend to  relinquish  to  the  District  Court 
any  jurisdiction  to  pass  on  the  merits  of 
the  case  but  only  to  decide  if  the  re- 
quirements of  amended  Rule  23  had  been 
met.  Accordingly,  we  are  constrained  to 
hold  that  the  whole  preliminary  mini- 
hearing  on  the  merits  proceeding,  in- 
cluding the  findings  of  fact  and  conclu- 
sions of  law,  was  conducted  and  made 
without  jurisdiction. 

VI 

As  a  Class  Action  the  Case 
Is  Unmanageable 
From  the  beginning  it  has  been  Judge 
(then  Chief  Judge)  Lumbard's  view  that 
as  a  class  action  the  case  is  unmanagea- 
ble and  that  it  should  be  dismissed  as  a 
class  action.  It  turns  out  that  he  was 
right.  As  soon  as  the  evidence  on  the 
remand  disclosed  the  true  extent  of  the 
membership  of  the  class  and  the  fact 
that  Eisen  would  not  pay  for  individual 
notice  to  the  members  of  the  class  who 
could  be  identified,  and  the  evidence  fur- 

inary  hearing  on  the  merits :  "The  sug- 
gestion that  such  abuse  of  the  corporate 
treasury  can  be  avoided  by  a  preliminary 
hearing  to  determine  the  merits  of  the 
claim  is  illusory.  Quite  aside  from  the 
additional  burden  that  it. heaps  upon  the 
Court,  it  would  be  a  rare  case  where  the 
Court  could  assure  the  class  of  ultimate 
success  even  after  a  preliminary  hearing." 

19.  Cases  supporting  a  preliminary  hear- 
ing on  the  merits  are  Milberg  v.  Western 
Pacific  Railroad  Co.,  51  F.R.D.  280  (S. 
D.N.Y.1970),  appeal  dismisse<I,  443  F.2d 
1301  (2d  Cir.  1971) ,  and,  of  course,  Dol- 
gow V.  Anderson,  43  F.R.D.  472  (E.D. 
N.Y.1968). 
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ther  disclosed  that  the  class  membership 
was  of  such  diversity  and  was  so  dis- 
persed   that    no    notice    by    publication 
could   be   devised   by   the    ingenuity    of 
man  that  could  reasonably  be  expected  to 
notify  more  than  a  relatively  small  pro- 
portion of  the  class,  a  ruling  should  have 
been  made  forthwith  dismissing  the  case 
as  a  class  action.     This  dismissal  could 
have  saved  several  years  of  hard  work 
by  the  judge  and  the  lawyers  and  wholly 
unnecessary  expense  running  into  large 
figures.     The  fact  that  the  cost  of  ob- 
taining  proofs   of   claim   by   individual 
members   of   the   class   and    processing 
such  claims  was  such  as  to  make  it  clear 
that  the  amounts  payable  to  individual 
claimants  would  be  so  low  as  to  be  negli- 
gible also  should  have  been  enough  of  it- 
self to  warrant  dismissal  as  a  class  ac- 
tion.    Other  cases  involving  millions  of 
diverse  and  unidentifiable  members  of 
an  alleged  class  had  been  dismissed  as 
unmanageable    or    altered    in    composi- 
tion.**   And  so  even  Eisen  and  his  coun- 
sel conceded  that  the  class  was  not  man- 
ageable unless  the  "fluid  recovery."  pro- 
cedures were  adopted. 

Thus,  in  the  language  of  Eisen's  coun- 
sel: 

There  are  some  six  million  persons 
in  the  class.  If  each  had  to  present 
his  own  personal  claim  for  damages, 
the  class,  indeed,  would  not  be  man- 
ageable. The  facts  in  Stipulation  No. 
2  only  underscore  the  obvious.  In 
both  Chemer  v.  Transitron  Electronic 
Corporation,    201    F.Supp.    934     (D. 

20.  See,  City  of  Philadelphia  v.  American 
Oil  Co.,  53  F.R.D.  45  (D.N.J.1971)  ; 
United  Egg  Producers  v.  Bauer  Interna- 
tional Corp.,  312  F.Supp.  319  (S.D. 
N.Y.1970)  ;  Hackett  v.  General  Host 
Corp.,  CivU  No.  70-364  (E.D.Pa.l970), 
appeal  dismissed.  455  F.2d  618  (3d  Cir.), 
cert,  denied,  407  U.S.  925,  92  S.Ct.  2460, 
32  L.Ed.2d  812  (1972)  ;  Philadelphia 
Electric  (3o.  v.  Anaconda  American  Brass 
Co.,  43  F.R.D.  452,  461   (E.D.Pa.l968). 

21.  Notice  by  publication  has  been  sanc- 
tioned as  consistent  with  due  process  of 
law  under  certain  circumstances,  MuUane 
V.  Central  Hanover  Bank  &  Trust  C^., 
339    U.S.    306,    70   S.Ct.    652.   94    L.Ed. 

479  F.2d — 64V2 


Mass.1962)  and  Illinois  Bell  Telephone 
Co.  V.  Slattery.  102  F.2d  58  (7th  Cir. 
1939).    (the  cases  included  in  Stipula- 
tion No.  2),  the  refund  process  over- 
whelmed the  refunds.    And  both  cases 
involved,  quite  obviously,  classes  much 
smaller  than  the  class  at  bar. 
[9]     Where  there  are  millions  of  dis- 
persed  and   unidentifiable   members   of 
the  class  notices  by  publication  giving 
the   essential   information    required   by 
amended  Rule  23  are  a  farce."     And, 
when  it  comes  to  the  filing  and  process- 
ing  of   claims,   lawyers   specializing   in 
class  actions  have  stated  that  the  only 
effective  way  to  induce  any  reasonable 
number  of  members  of  the  class  to  file 
claims  is  to  conduct  full-scale  campaigns 
on  TV  and  radio,  solicit  appearances  by 
advocates  of  consumers'  rights  such  as 
Ralph  Nader,  letters  from  Congressmen 
to  their  constituents,  public  statements 
by  various  state  attorneys  general  "and 
coverage  in  various  news  media,  union 
newsletters  and  the  like,"  also  to  per- 
suade the  Federal  Communications  Com- 
mission   to    classify    announcements   of 
this    character   as    "public    service   an- 
nouncements." ** 

All  the  difficulties  of  management  are 
supposed  to  disappear  once  the  "fluid  re- 
covery" procedure  is  adopted.  The 
claims  of  the  individual  members  of  the 
class  become  of  little  consequence.  If 
the  damages  to  be  paid  were  only  the 
aggregate  of  the  sums  found  due  to  in- 
dividual members  of  the  class,  after 
their  claims  had  been  processed,   it  is 

865  (1950).  But  in  Sclirocder  v.  City 
of  New  York.  371  U.S.  208,  212-213,  83 
S-Ct.  279,  282,  9  L.Ed.2d  255  (1962)  the 
Court  refined  the  UuUane  rule:  "The 
general  rule  that  emerges  from  the  Mul- 
lane  case  is  that  notice  by  publication 
is  not  enough  with  respect  to  a  person 
whose  name  and  address  are  known  or 
very  easily  ascertainable  and  whose  le- 
gally protected  interests  are  directly  af- 
fected by  the  proceedings  in  question." 
22.  These  suggestions  were  made  and  dis- 
cussed in  Shapiro,  "Consumer  Participa- 
tion in  Antitrust  Class  Action  Part  II", 
New  York  Law  Journal,  May  31,  1972, 
p.  1. 
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fairly  obvious  that  in  cases  like  Eisen 
the  expenses  of  giving  the  notices  re- 
quired by  amended  Rule  23  and  the  gen- 
eral costs  of  administration  of  the  action 
would  exceed  the  amount  due  to  the  few 
members  of  the  class  who  filed  claims 
and  the  individual  members  of  the  class 
would  get  nothing.*'  We  referred  to 
this  possibility  in  our  opinion  in  Eisen 
II,  391  F.2d  at  pages  567  and  570. 

[10]  But  if  the  "class  as  a  whole"  is 
or  can  be  substituted  for  the  individual 
members  of  the  class  as  claimants,  then 
the  number  of  claims  filed  is  of  no  conse- 
quence and  the  amount  found  to  be  due 
will  be  enormous,  affording,  we  are  told, 
plenty  of  money  to  pay  all  expenses,  in- 
cluding counsel  fees,  and  a  residue  so 
large  as  to  justify  reduction  of  the  odd- 
lot  differential  for  years  in  the  future, 
for  the  benefit  of  all  traders,  past, 
present  and  future,  who  are  to  be  con- 
sidered to  be  members  of  "the  class  as  a 
whole." 

Even  if  amended  Rule  23  could  be 
read  so  as  to  permit  any  such  fantastic 
procedure,  the  courts  would  have  to  re- 
ject it  as  an  unconstitutional  violation  of 
the  requirement  of  due  process  of  law. 
But  as  it  now  reads  amended  Rule  23 
contemplates  and  provides  for  no  such 
procedure.  Nor  can  amended  Rule  23  be 
construed  or  interpreted  in  such  fashion 
as  to  permit  such  procedure.  We  hold 
the  "fluid  recovery"  concept  and  practice 
to  be  illegal,  inadmissible  as  a  solution 
of  the  manageability  problems  of  class 
actions  and  wholly  improper. 


VII 
A  Few  General  Observations 

Perhaps  in  part  due  to  the  liberal 
views  on  the  subject  of  amended  Rule 
23,  as  expressed  in  our  opinion  in  Eisen 
II,  and  doubtless  stimulated  by  the  coun- 
sel fees  allowed  in  the  Transitron  and 
the  Drug  Cases,  where  large  voluntary 
settlements  had  been  approved  and  ad- 
ministered by  District  Judges,  there  has 
followed  such  a  quantity  of  comment  pro 
and  con  on  the  questions  of  law  we  are 
to  decide  in  this  case,  by  law  professors, 
by  judges,  and  especially  by  lawyers  spe- 
cializing in  class  actions,  expressed  in 
numerous  articles,  opinions  and  publish- 
ed speeches,  that  the  task  of  even  at- 
tempting to  enumerate  all  of  these  for 
purposes  of  documentation  is  too  much 
for  us. 

Class  actions  have  sprouted  and  multi- 
plied like  the  leaves  of  the  green  bay 
tree.  No  matter  how  numerous  or  di- 
verse the  so-called  cl^ss  may  be  or  how 
impossible  it  may  be  ever  to  compensate 
the  individual  members  of  the  class,  a 
champion  steps  forth.  Thus  class  ac- 
tions have  been  brought  "on  behalf  of 
all  subscribers  of  business  telephones  in 
New  York  County,  all  Master  Charge 
credit  card  holders  similarly  situated,  all 
consumers  of  gasoline  in  a  given  state  or 
states,  all  homeowners  in  the  United 
States,  and  even  all  people  in  the  United 
States."  **  So  far  as  we  are  aware  not  a 
single  one  of  these  class  actions  includ- 
ing millions  of  indiscriminate  and  uni- 
dentifiable members  has  ever  been 
brought  to  trial  and  decided  on  the  mer- 


23.  The  recent  draft  for  the  Manual  for 
Complex  Litigation  suggests  that  prob- 
lems of  administering  the  class  action 
should  not  justify  denial  of  an  appro- 
priate class  action  request  "except  when 
the  attention  and  resources  required  to 
be  devoted  strictly  to  administrative  mat- 
ters wUl  frustrate  the  securing  of  ulti- 
mate relief  to  which  the  class  members 
may  be  entitled."  (p.  36).  Due  to  our 
rejection  of  the  fluid  class  recovery  con- 
cept, we  are  compelled  to  conclude  that 
this  litigation   falls  squarely  within  this 


exception  contemplated  in  the  Manual. 
The  administrative  problems  posed  by  this 
action  will  frustrate  any  effort  to  provide 
the  individual  class  members  with  com- 
pensation for  the  alleged  injuries. 

24.  In  the  Rei>ort  and  Recommendations  of 
the  Special  Committee  of  the  American 
College  of  Trial  Lawyers  on  Rule  23  of 
the  Federal  Rules  of  Civil  Procedure,  is- 
sued March  15,  1972,  this  quotation  ap- 
pears on  p.  6  with  supporting  citations. 
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its.  But  the  preliminary  procedures,  in- 
cluding the  preliminary  mini-hearing  on 
the  merits,  such  as  those  conducted  by 
Judge  Tyler  in  order  to  decide  whether 
or  not  this  case  was  a  proper  class  ac- 
tion, and  the  huge  and  unavoidable  ex- 
pense of  producing  witnesses  and  docu- 
ments pursuant  to  discovery  orders, 
have  brought  such  pressure  on  defend- 
ants as  to  induce  settlements  in  large 
amounts  as  the  alternative  to  complete 
ruin  and  disaster,  irrespective  of  the 
merits  of  the  claim.*' 

The  "in  terrorem"  effects  of  the  inno- 
vations described  in  Dolgow  have  been 
highly  praised  by  those  who  invented  or 
applied  them.*'  But  Professor  Milton 
Handler,  whose  Annual  Antitrust  Re- 
view has  for  many  years  brought  his  ex- 
pertise in  Trade  Regulation  and,  we  are 
happy  to  say,  some  entertainment  to  the 
members  of  the  Association  of  the  Bar 
of  the  City  of  New  York,  and  to  the 
members  of  the  Bench  and  Bar  in  gener- 
al, minces  no  words.  He  calls  these  pro- 
cedures "legalized  blackmail."  *'  There 
is  reason  to  believe  that  the  practical  ef- 
fect of  these  procedures,  and  the  fact 
that  possible  recoveries  run  into  astro- 
nomical amounts,  generate  more  lever- 
age and  pressure  on  defendants  to  settle, 
even  for  millions  of  dollars,  and  in  cases 
where  the  merits  of  the  class  representa- 
tives claim  is  to  say  the  least  doubtful, 
than  did  the  old-fashioned  strike  suits 
made  famous  a  generation  or  two  ago  by 
Clarence  H.  Venner. 

And  yet,  even  if  amended  Rule  23  fur- 
nishes no  satisfactory  solution  in  situa- 
tions where  immense  numbers  of  con- 
sumers  have   been   mulcted   in   various 


ways  by  illegal  charges,  it  would  seem 
that  some  means  should  be  provided  by 
law  for  the  redress  of  these  wrongs  to 
the  community  and  to  society  as  a  whole. 
The  numerous  decisions  by  courts  in 
these  class  action  cases  have  at  least  ex- 
posed the  lack  of  adequate  remedy  under 
existing  laws.  From  our  extensive 
study  of  the  whole  situation  in  working 
on  this  Eisen  case  it  would  seem  that 
amended  Rule  23  provides  an  excellent 
and  workable  procedure  in  cases  where 
the  number  of  members  of  the  class  is 
not  too  large.  It  seems  doubtful  that 
further  amendments  to  Rule  23  can  be 
expected  to  be  effective  where  there  are 
millions  of  members  of  the  class,  with- 
out some  infringement  of  constitutional 
requirements.  The  problem  is  really  one 
for  solution  by  the  Congress.  Numerous 
administrative  agencies  protect  consum- 
ers in  various  ways.  It  should,  we 
think,  be  possible  for  the  Congress  to 
create  some  public  body  to  do  justice  in 
the  matter  of  consumers'  claims  in  such 
fashion  as  to  afford  compensation  to  the 
injured  consumer.  If  penalties  are  to  be 
imposed  upon  wrongdoers,  at  least  let 
the  Congress  decide  how  the  money  is  to 
be  spent. 

Another  possibility,  suggested  by  the 
Report  and  Recommendations  of  the 
Special  Committee  of  the  American  Col- 
lege of  Trial  Lawyers,  is  a  further 
amendment  to  amended  Rule  23  consist- 
ing of  a  new  subdivision  providing : 

In  an  action  commenced  pursuant  to 
subdivision  (b)(3),  the  court  shall 
consider  whether  justice  in  the  action 
would  be  more  effectively  served  by 
maintenance  of  the  action  as  a  class 


25.  Id.,  at  16.  See  also,  Morris  v.  Burch- 
ard,  51  F.R.D.  530.  536  (S.D.N.Y.1971). 

26.  See,  Dolgow  v.  Anderson,  43  F.R.D. 
472,  487  (E.D.N.Y.1968)  ;  Miller,  Prob- 
lem in  Administering  Relief  In  Class  Ac- 
tions Under  Fetleral  Rule  23(b)(3),  54 
F.R.D.  501.  .WS;  Pomerantz,  New  De- 
velopments in  Olass  Actions — Has  Tlieir 
Death  Knell  Been  Sounded?.  25  Bus. 
Lawyer  1259  (1970). 

27.  Handler,  The  Shift  From  Substantive  to 
Procedural  Innovations  in  Antitrust  Suits 


— The  23rd  Annual  Antitrust  Review,  71 
Colum.L.Rev.  1.  9  (1971).  See  also.  Pro- 
fessor Handler's  24th  Annu.nl  Antitrust 
Review,  72  Colum.L.Rev.  1,  34--12.  in 
which  he  critiiizes  the  fluid  recovery  pro- 
ee<iure  as  sought  to  be  applied  in  "class" 
actions.  There  are  .some  additional  tren- 
chant comments  in  his  25tli  Annual  Anti- 
trust Review,  published  in  the  December. 
1972  issue  of  The  Record  of  the  A.sso- 
ciation  of  the  Bar  of  the  City  of  New 
York,  pp.  660  ff. 
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action  pursuant  to  subdivision  (b)(2) 

in  lieu  of  (b)(3). 
The  procedure  involved  in  applying  for 
prospective  injunctive  relief  is  relatively 
simple  and  inexpensive,  social  and  eco- 
nomic reforms  may  be  implemented  and 
an  end  put  to  illegal  practices  with  far 
more  benefit  to  the  community  than  that 
derived  from  minimal  or  token  payments 
to  individual  members  of  a  class.  Attor- 
ney's fees  in  such  cases  should  also  pro- 
vide adequate  incentive  to  counsel  for 
the  representative  or  representatives  of 
the  class.** 

Concliision 

For  the  reasons  stated  in  this  opinion 
the  findings  and  conclusions  following 
the  mini-hearing  are  vacated  and  set 
aside,  the  various  rulings  of  the  District 
Court  sustaining  the  prosecution  of  the 
case  as  a  class  action  are  reversed  and, 
as  a  class  action,  the  case  is  dismissed, 
without  prejudice  to  the  continuance  of 
so  much  of  the  claim  asserted  in  the 
complaint  as  refers  to  Eisen's  alleged  in- 
dividual rights  agaihst  the  defendants. 


HAYS,  Circuit  Judge 
the  result) : 

I  concur  in  the  result 
unable  to  accept  the  ruli 
trict  court  requiring  the 
pay  90  per  cent  of  the 
since,  if  the  defendants 
prevail,  they  would  not 
for  this  expenditure. 


(concurring  in 

because  I  am 
ng  of  the  dis- 

defendants  to 
cost  of  notice, 

should  finally 
be  reimbursed 


28.  In  his  recent  book  Federal  Jurisdic- 
tion :  A  General  View,  containing  his 
1972  Columbia  University  James  S.  Car- 
pentier  Lectures,  Chief  Judge  Friendly 
makes  this  comment  on  class  actions  pur- 
suant to  amende<l  Rule  23,  at  page  120, 
omitting  footnotes : 

Something  seems  to  have  gone  radical- 
ly wrong  with  a  well-intentioned  ef- 
fort. Of  course,  an  injured  plaintiff 
should  be  compensated,  but  the  federal 
judicial  system  is  not  adapted  to  af- 
fording compensation  to  classes  of  hun- 
dreds of  people  with  $10  or  even  $50 
claims.  The  important  thing  is  to  stop 
the  evil   conduct.     For  this  an   injunc- 


ON  PETITION  FOR  REHEARING. 

A  petition  for  a  rehearing  having  been 
filed  herein  by  counsel  for  the  appellee. 

Upon  consideration  thereof,  it  is 

Ordered  that  said  petition  be  and  it 
hereby  is  denied. 

A  petition  for  a  rehearing  containing 
a  suggestion  that  the  action  be  reheard 
en  banc  having  been  filed  herein  by 
counsel  for  plaintiff-appellee,  a  poll  of 
the  judges  in  regular  active  service  hav- 
ing been  taken  at  the  request  of  such  a 
judge,  and  there  being  no  majority  in 
favor  thereof. 

Upon  consideration  thereof,  it  is 

Ordered  that  said  petition  be  and  it 
hereby  is  denied. 

Judges  Hays,  Oakes  and  Timbers  dis- 
sent. 

/s/  HENRY  J.  FRIENDLY 
Chief  Judge 

KAUFMAN,  Circuit  Judge,  with  whom 
FRIENDLY,  Chief  Judge,  and  FEIN- 
BERG,  MANSFIELD,  and  MULLIGAN. 
Circuit  Judges,  concur. 

I  vote  against  en  banc,  not  because  I 
believe  this  case  is  unimportant,  but  be- 
cause the  case  is  of  such  extraordinary 
consequence  that  I  am  confident  the  Su- 
preme Court  will  take  this  matter  under 
its  certiorari  jurisdiction.  Judge  Oakes's 
opinion,  dissenting  from  the  denial  of  en 
banc,  illustrates  some  of  the  far-reaching 
implications  the  panel's  opinion  might 
have  on  the  initiation  and  administration 

tion  is  the  appropriate  remedy,  and  an 
attorney  who  obtains  one  should  be 
properly  compensated  by  the  defend- 
ant, although  not  in  the  astronomical 
terms  fixed  when  there  is  a  multi- 
million  dollar  settlement.  If  it  be  said 
that  this  still  leaves  the  defendant  with 
the  fruits  of  past  wrong-doing,  consid- 
eration might  be  given  to  civil  fines, 
payable  to  the  government,  sufficiently 
substantial  to  discourage  engaging  in 
such  conduct  but  not  so  colossal  as  to 
produce  recoveries  that  would  ruin  inno- 
cent stockholders  or,  what  is  more  like- 
ly, produce  blackmail  settlements.  This 
is  a  matter  that  needs  urgent  attention. 
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of  certain  class  action  litigation  in  the 
future.  En  banc  consideration  by  this 
court,  however,  would  merely  serve  as 
an  instrument  of  delay.  Moreover,  the 
application  for  certiorari  will  not  go  to 
the  Supreme  Court  barren  of  the  views 
of  the  judges  of  this  court  as,  for  exam- 
ple, in  the  Pentagon  Papers  case,  where 
the  court  convened  en  banc  but,  because 
of  urgent  time  considerations,  did  not 
write  opinions.  Judge  Oakes  has  set 
forth  his  views  on  the  merits  with  vigor 
and  Judge  Medina's  panel  opinion  articu- 
lates the  opposing  position.  Our  deci- 
sion to  decline  en  banc  consideration  of 
this  case  in  no  way  implies,  as  my  brother 
Oakes  suggests,  the  demise  of  en  banc  in 
future  cases  of  exceptional  importance ; 
nor  does  it  threaten  to  turn  this  collegial 
court  into  a  fragmented  judicial  body  of 
panels  of  three,  in  which  each  panel's 
opinions  speak  only  for  the  panel,  and 
not  for  the  whole  Ck)urt.  Instead,  we 
wisely  speed  this  case  on  its  way  to  the 
Supreme  Court  as  an  exercise  of  sound, 
prudent  and  resourceful  judicial  admin- 
istration. 

MANSFIELD,  Circuit  Judge : 

I  concur  in  Judge  Kaufman's  opinion. 

The  issues  raised  by  this  appeal  are 
of  exceptional  importance  and  therefore 
deserving  of  the  most  authoritative  reso- 
lution possible.  If  the  recent  history  of 
en  banc  proceedings  in  this  Court  is  any 
indication,  however,  an  en  banc  hearing 
would  result  in  opinions  expressing  di- 
verse views,  necessitating  ultimate  reso- 
lution by  the  Supreme  Court.  See,  e.  g., 
Rodriguez  v.  McGinnis,  466  F.2d  79  (2d 

I.  Cases     and     controversies     shall     be 

heard  and  determined  by  a  court  or  di- 
vision of  not  more  than  three  judges, 
unless  a  hearing  or  rehearing  before  the 
court  in  banc  is  ordered  by  a  majority  of 
the  circuit  judges  of  the  circuit  who  are 
in  regular  active  service.  A  court  in 
banc  shall  consist  of  all  circuit  judges 
in  regular  active  service.  A  circuit  judge 
of  the  circuit  who  has  retired  from  reg- 
ular active  service  shall  also  be  com- 
l>etent  to  sit  as  a  judge  of  the  court 
in  banc  in  the  rehearing  of  a  case  or 
controversy  if  he  sat  in  the  court  or  d'- 


Cir.  1972),  reversed  sub  nom.  Preiser  v. 
Rodriguez,  411  U.S.  475,  93  S.Ct.  1827, 
36  L.Ed.2d  439  (1973).  In  the  mean- 
time one  year's  delay  would  be  added  to 
this  already  protracted  proceeding.  This 
predicament  might  be  avoided  by  grant- 
ing the  petition  and,  with  the  case  then 
before  us  de  novo,  invoking  the  Supreme 
Court's  jurisdiction  through  the  rarely 
used  procedure  provided  by  28  U.S.C.  § 
1254(3),  which  empowers  us  stta  sponte 
to  certify  grave  questions  to  it  for  final 
decision  where  we  believe  the  answers 
to  be  in  doubt.  See  28  U.S.C.  Rules  28- 
29,  Revised  Rules  of  the  Supreme  Court 
(1973  Supp.);  Old  Colony  Trust  Co.  v. 
Commissioner,  279  U.S.  716,  728-729,  49 
S.Ct.  499,  73  L.Ed.  918  (1929).  How- 
ever, since  I  am  persuaded  that  the  Su- 
preme Court,  in  view  of  the  far-reaching 
significance  of  the  issues,  will  in  all 
likelihood  grant  certiorari,  I  believe  that 
such  a  procedure  is  unnecessary.  Other- 
wise I  would  agree  with  Judge  Oakes' 
forceful  plea  for  an  en  banc  hearing. 

HAYS,  Circuit  Judge  (dissenting) : 
I  believe  that  this  case  should  be  recon- 
sidered en  banc. 

OAKES,  Circuit  •  Judge  (dissenting 
from  the  denial  of  rehearing  en  banc), 
with  whom  TIMBERS,  Circuit  Judge, 
concurs : 

For  this  court  not  to  hear  a  matter  of 
this  significance  is  to  render  the  en  banc 
statute  1  a  nullity.    One  may  in  this  era 
of   burgeoning  appellate  business  quite 
plausibly  take  the  view  that  the  en  banc 
procedure  should  not  be  used  "merely" 
to  correct  individual  injustices*  or  mis- 
vision  at  the  original  hearing  thereof. 
28  U.S.C.  §  46(c). 
2.    Occasionally    a    vote    to    rehear    a    panel 
opinion  en  banc  has  been  effective  in  the 
administration  of  individual  justice.     See 
United   States  ex   rel.   Whitmore  v.   Mal- 
colm, 476  F.2d  363   (2d  Cir.,  1973).  slip 
op.    at    1615    (2-1    decision),    where    fol- 
lowing this  court's  vote  to  rehear  en  banc 
a    panel    opinion    affirming    a    denial    of 
habeas  corpus  and  with  the  rehearing  en 
banc  pending  before  us,  the  State  i)rosecu- 
tor  dismissed  the  case  again.st  the  appel- 
lant, tht.eby  mooting  the  appeal. 
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takes,  but  only  in  a  case  where  the  panel 
decision  '  is  in  serious  conflict  with  prior 
decisions  of  the  particular  Circuit  Court 
of  Appeals  or  where  it  is  of  extreme  im- 
portance. Even  with  that  view,  however, 
this  case,  if  no  other  decided  in  recent 
years,  qualifies  for  en  banc  treatment. 
I  say  this  for  the  following  reasons  which 
I  will  enumerate,  adding  a  few  comments 
subsequently : 

1.  The  case  is  extremely  important 
and  vitally  affects  class  actions,  particu- 
larly environmental  and  consumer  ac- 
tions, affecting  large  numbers  of  citizens. 

2.  The  panel  opinion  reaches  a  result 
which  is  very  doubtful  to  say  the  least; 
on  its  face  the  opinion  appears  to  nullify 
much  of  Fed.R.Civ.P.  23. 

3.  The  case  should  be  heard  en  banc ; 
the  procedure  is  there  and  presumably  is 
to  serve  some  purpose,  and  the  Supreme 
Court  has  admonished  the  Courts  of  Ap- 
peal to  make  use  of  it. 

4.  There  are  no  compelling  reasons 
for  not  hearing  the  case  en  banc. 

The  Case  Is  of  Extreme  Importance; 
It  Vitally  Affects  Class  Actions. 

I  would  expect  that  the  case  would  be 
conceded  by  each  and  every  one  of  the 
judges  voting  to  deny  en  banc  treatment, 
if  he  were  polled,  to  be  of  extreme  impor- 
tance. Judge  Kaufman's  opinion  makes 
this  concession. 

The  panel  opinion  defines  as  unman- 
ageable any  case  involving  a  large  class 
where  actual  notification  of  readily  as- 
certainable members  is  expensive.  It 
calls  notice  by  publication  to  a  large 
class  a  "farce"  and  casts  constitutional 


doubts  on  any  other  construction  of  Rule 
23.  The  case  accordingly  affects  adverse- 
ly much  consumer  and  environmental 
litigation,  as  well  as  all  antitrust  and 
other  claims  by  numbers  of  little  people 
for  small  amounts.^  The  panel  opinion 
seems  on  its  face  to  give  a  green  light 
to  monopolies  and  conglomerates  who  deal 
in  quantity  items  selling  at  small  prices 
to  proceed  to  violate  the  antitrust  laws, 
unhampered  by  any  realistic  threat  of 
private  consumer  civil  proceedings,  leav- 
ing it  to  some  vague  future  act  of  Con- 
gress to  protect  the  innocent  consumer. 
The  panel  opinion  as  I  read  it  tells  pol- 
luters that  they  are  pretty  safe  from 
class  actions  because  even  if  a  whole 
city  is  blanketed  in  smoke  or  its  water 
supply  contaminated,  the  plaintiffs  can 
never  advance  the  money  for  notices  to, 
say,  all  the  people  in  the  city  phone  book, 
who  certainly  are  identifiable.  I  will  not 
belabor  the  point  of  importance. 

The  Panel  Opinion  Reaches  a  Very 
Doubt  fid  Result. 

To  vote  in  favor  of  rehearing  a  case 
en  banc  should  not  necessarily  mean  that 
the  judge  is  thereby  committed  to  over- 
turn the  panel  opinion  as  Judge  Timbers 
pointed  out  dissenting  from  the  denial 
of  rehearing  en  banc  in  Zahn  v.  Interna- 
,tional  Paper  Co.,  469  F.2d  1033  (2d  Cir.), 
rehearing  en  banc  denied,  469  F.2d  1033, 
1041,  n.l  (2d  Cir.  1972)  (dissenting 
opinion  of  Timbers,  J.,  joined  by  Oakes, 
J.),  cert,  granted,  410  U.S.  925,  93  S.Ct. 
1370,  35  L.Ed.2d  585  (1973)  (No.  72- 
888).  At  the  same  time,  if  one  agrees 
fully  with  the  panel  decision  one  does 
not  generally  vote  to  hear  it  en  b^nc.    I 


3.  I  speak  of  a  panel  Jecision  as  one  by  tliree 
judges  sitting  on  a  Court  of  Appeal.s. 

4.  I  say  "little  people"  because  bigger  in- 
vestors don't  generally  deal  in  odd  lots. 
Tlicy  prefer  to  avoid  the  price  differential 
in  brokerage  fees  by  dealing  in  lots  of  KK) 
or  more.  It  is  intere.sting  to  (•ontra.st  tlii.s 
case  with  Lanza  v.  Drcxel,  479  F.2d  1277 
(2d  Cir.,  1973),  (en  banc),  where  this 
court  did  en  banc  and  reverse  a  panel 
ruling  that  had  a  bearing,  although  in 
quite  a  limited  factual  situation  in  my 
opinion,    on    the    liability    for    Securities 


Act  violations  of  directors  unconnected 
with  management  but  highly  involved 
financially.  The  panel  opinion's  deci- 
sion here  was  partially  reached  in  the 
name  of  fairness  to  defendants  who  there- 
by may  retain,  if  the  plaintiffs  allega- 
tions are  proven,  profits  obtained  by  vio- 
lation of  the  antitrust  laws.  As  I  com- 
pute the  cost  of  mailing  rea<lily  identifi- 
able members  of  the  class  from  Judge 
Tyler's  opinion,  it  was  just  over  ten 
cents  apie<e  or  $218,750.  52  F.R.D.  at 
263. 
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take  the  view  that  it  is  only  when  there 
is  reasonable  doubt  on  a  point,  or  the 
question  or  questions  are  unresolved  in 
the  judge's  mind,  that  he  should  vote 
for  en  banc,  and  then  only  in  unusual  or 
extremely  important  cases,  or  cases 
which  conflict  with  prior  decisions  of 
this  circuit  or  the  Supreme  Court. 

Serious  questions  about  the  panel's 
conclusions  as  to  the  management  of 
class  actions  exist.  Class  actions,  I  had 
thought,  were  "an  invention  of  equity 
.  .  .  mothered  by  the  practical  neces- 
sity" of  providing  a  practical  procedure 
to  enable  large  numbers  of  litigants  to 
enforce  their  common  rights.  Montgom- 
ery Ward  &  Co.  v.  Langer,  168  F.2d  182, 
187  (8th  Cir.  1948).  See  C.  Wright, 
Federal  Courts  306  (2d  ed.  1970) ;  Kap- 
lan, Continuing  Work  of  the  Civil  Com- 
mittee: 1966  Amendments  of  the  Fed- 
eral Rules  of  Civil  Procedure  (I),  81 
Harv.L.Rev.  356,  375  et  seq.  (1967).  The 
panel's  decision  seems  utterly  inconsist- 
ent with  the  flexible,  equitable  spirit 
that  motivated  the  innovative  1966 
amendments  to  Fed.R.Civ.P.  23. 

The  panel  opinion 'is  at  the  very  least 
highly  debatable  on  its  face  since  it  re- 
quires, without  even  considering  divi- 
sion of  a  large  class  into  a  much  smaller 
subclass  under  Rule  23(c)(4)(B),  an  in- 
dividual plaintiff  to  pay  the  cost  of  ac- 
tual notice  to  the  identifiable  members 
of  the  entire  class  which  he  seeks  to  rep- 
resent and  since  it  declares — I  may  add 
without  any  support  or  citation  of  au- 
thority whatsoever  other  than  judicial 
fiat—that  "Where  there  are  millions  of 
dispersed  and  unidentifiable  members  of 
the  class  notices  by  publication  giving 
the  essential  information  required  by 
amended  Rule  23  are  a  farce."  Op.  at 
1017. 

The  view  of  Eisen  II,  391  F.2d  555 
(1968),  that  Rule  23(c)(2)  requires  in- 
dividual notice  to  all  members  of  Eisen's 
class  who  can  be  identified  through  "rea- 
sonable effort"  has  been  criticized  as 
"unnecessarily  restrictive     .  .      ." 

7A  C.  Wright  &  A.  Miller,  Federal  Prac- 
tice and  Procedure  §  1786  at  148  (1972) ; 
see  also  Kaplan,  supra,  81   Harv.L.Rev. 
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at  396;  Comment,  Class  Actions  under 
Federal  Rule  23(b)(3)— The  Notice  Re- 
quirement, 29  Md.L.Rev.  139  (1969). 
Certainly  given  the  importance  of  the 
class  action  as  a  means  for  the  little  man 
to  bring  wealthy  or  powerful  interests 
into  court,  Eisen's  inability  to  bear  the 
costs  of  mailing  notice  to  those  2,000,000 
or  so  "easily  identifiable  individuals" 
similarly  situated,  Eisen  v.  Carlisle  & 
Jacquelin,  52  F.R.D.  253,  257  (S.D.N.Y. 
1971),  should  not  necessarily  terminate 
the  class  action  character  of  this  suit. 
It  may  be  appropriate,  as  Judge  Tyler 
suggested  below,  to  charge  the  defend- 
ants with  a  portion  of  the  notification 
costs.  See  Dolgow  v.  Anderson,  43  F.R. 
D.  472,  498-500  (E.D.N.Y.1968)  (Wein- 
stein,  J.) ;  C.  Wright,  supra  at  313-14. 
But  even  if  these  two  questions  were  de- 
cided against  the  plaintiff,  an  en  banc 
decision  drawing  sustenance  from  the 
flexible,  still  developing  Rule  23  juris- 
prudence might  embrace  one  of  several 
other  alternatives  to  the  panel's  burial 
of  larger-number  plaintiff  class  actions. 
These  include  the  alternatives  suggested 
by  Judge  Weinstein  and  others  discarded 
in  the  panel  opinion.  But  there  are  oth- 
ers, too. 

The  plaintiff  class  might,  for  example, 
be  divided  into  much  smaller  subclasses, 
Fed.R.Civ.P.  23(c)  (4)  (B),  of  odd  lot  buy- 
ers for  particular  periods,  and  one  sub- 
class treated  as  a  test  case,  with  the 
other  subclasses  held  in  abeyance.  Indi- 
vidual notice  at  what  would  probably  be 
a  reasonable  cost  could  then  be  given  to 
all  members  of  the  particular  small  sub- 
class who  can  be  easily  identified.  See 
Kaplan,  supra,  81  Harv.L.Rev.  at  390- 
91;  Weinstein,  Revision  of  Procedure: 
Some  Problems  in  Class  Actions,  9  Buf- 
falo L.Rev.  433,  438-54  (1960). 

The  problem  of  individualized  notice 
under  Rule  23(c)(2)  is  so  important  to 
the  future  of  class  actions  and  the  pan- 
el's resolution  of  it  seems  so  inconsistent 
with  the  spirit  of  Rule  23,  in  short,  that 
consideration  by  the  full  court  seems 
essential. 

At  least  as  questionable  is  the  panel's 
conclusion  that  this  class  action  is  un 
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manageable  and  should  be  dismissed  be- 
cause "no  notice  by  publication  could  be 
devised  by  the  ingenuity  of  man  that 
could  reasonably  be  expected  to  notify 
more  than  a  relatively  small  proportion 
of  the  class."  Op.  at  1017.  The  panel 
seems  to  intimate  in  a  footnote  that  in- 
dividualized notice  to  all  6,000,000  mem- 
bers of  the  class  borders  on  being  a  con- 
stitutional requirement.  Op.  at  1017,  n. 
21.  This  intimation  seems  to  me  to  be 
profoundly  incorrect.  In  my  view  notice 
to  class  members  who  cannot  be  identi- 
fied is  not  a  constitutional  requirement 
and  not  a  prerequisite  to  a  manageable 
class  action.  All  that  the  due  process 
clause  requires  is  a  procedure  that  "fair- 
ly insures  the  protection  of  the  interests 
of  absent  parties  who  are  to  be  bound 
by  [the  judgment]."  Hansberry  v.  Lee, 
311  U.S.  32,  42,  61  S.Ct.  115,  118,  85  L. 
Ed.  22  (1940)  (not  cited  by  panel  deci- 
sion). See  MuUane  v.  Central  Hanover 
Bank  and  Trust  Co.,  339  U.S.  306,  313- 
314,  70  S.Ct.  652,  94  L.Ed.  865  (1950); 
Northern  Natural  Gas  Co.  v.  Grounds, 
292  F.Supp.  619,  636  (D.Kan.l960).  See 
also  C.  Wright,  supra  at  313;  Kaplan, 
supra,  81  Harv.L.Rev.  at  391-92.  But 
ef.  Eisen  II,  391  F.2d  at  368-369.  The 
Advisory  Committee  is  a  respectable 
body  of  procedural  experts  who  did  not 
consider  individualized  notice  to  all  or 
a  certain  percentage  of  class  members  a 
prerequisite  to  the  maintenance  of  a  Rule 
23  class  action  as  a  constitutional  (or  ex- 
traconstitutional)  requirement.  Adviso- 
ry Committee  Notes,  28  U.S.C.A.,  Rule 
23  Supplementary  Note  at  302.  The 
commentators  generally  agree.  Assum- 
ing vigorous  representation  of  the  class's 
interests  by  the  representative  plaintiff 
(which  is  not  in  issue  here),  notice  by 
publication  to  unidentifiable  class  mem- 
bers is  constitutionally  sufficient.  Mul- 
lane  v.  Central  Hanover  Bank  and  Trust 
Co.,  supra,  339  U.S.  at  314,  70  S.Ct.  652. 
A  scheme,  of  notice  by  publication  (with 
costs  perhaps  taxed  to  the  defendants) 
in  financial  journals  of  wide  circulation 
— the  Wall  Street  Journal,  Business 
Week,   Barron's,   the  New  York  Times 


financial   section,   and   the   like — would 
reach  most  of  the  class. 

To  say,  as  the  panel  opinion  says,  Op. 
at  1017,  that  "[wjhere  there  are  millions 
of  dispersed  and  unidentifiable  members 
of  the  class  notices  by  publication  .  .  . 
are  a  farce,"  and  to  say  it  without  any 
supporting  data  or  authority,  strikes  me 
as,  in  the  words  of  the  panel  opinion,  a 
"rhetorical  device,"  Op.  at  1013.  In  this 
day  and  age  of  communications,  why  are 
such  notices  a  "farce"?  It  may  be  that 
most  people  will  not  heed  them — the 
sums  may  be  too  small  to  bother  with, 
for  example — but  does  this  make  the  no- 
tices farcical  ?  Probate  notices  published 
in  small-town  newspapers  around  the 
country  are  treated  as  notice  to  the  whole 
world  of  possible  creditors  and  heirs  that 
an  estate  is  being  closed,  and  they  are 
pretty  effective  for  this  purpose.  Notice 
by  publication  of  actions  such  as  this  in 
key,  spot  places  can  be,  I  should  think, 
highly  effective.  If  notice  in  the  "Drug 
Cases,"  State  of  West  Virginia  v.  Charles 
Pfizer  &  Co.,  314  F.Supp.  710  (S.D.N.Y. 
1970),  aff'd,  440  F.2d  1079  (2d  Cir.), 
cert,  denied  sub  nom.  Cotler  Drugs,  Inc. 
v.  Charles  Pfizer  &  Co.,  404  U.S.  871,  92 
S.Ct.  81,  30  L.Ed.2d  115  (1971),  could 
work  reasonably  well,  why  can't  it  work 
with  a  somewhat  more  sophisticated 
group  of  consumers,  odd  lot  buyers? 
Rule  23  was  not  looking  toward  perfect 
or  total  notification;  it  was — and  I 
write  of  it  in  the  past  tense  for  this 
purpose — reaching  out  for  a  practical  re- 
sult that  would  permit  numbers  of  little 
injured  people  to  have  their  day,  too,  in 
court. 

The  panel  opinion's  suggestion.  Op.  at 
1019,  that  it  should  "be  possible  for  the 
Congress  to  create  some  public  body  to 
do  justice  in  the  matter  of  consumers' 
claims  in  such  fashion  as  to  afford  com- 
pensation to  the  injured  consumer"  is  in 
my  view  an  abdication  of  judicial  re- 
sponsibility. It  is  as  much  as  to  say 
that  the  courts  are  insufficiently  inven- 
tive to  be  capable  of  handling  a  matter — 
the  distribution  of  unlawfully  obtained 
money  to  a  large  number  of  people.     I 
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doubt  this  very  much, 
courts  can  do  the  job. 

All  in  all,  it  seems  to  me  that  the 
panel's  decision  not  merely  ossifies,  but 
destroys,  the  development  of  what  was 
becoming  an  important  procedural  de- 
vice for  the  airing  of  grievances  where 
large  numbers  of  people  were  affected 
and  one  individual  did  not  have  the  re- 
sources to  pursue  his  own  legal  rights 
to  conclusion.  At  the  very  least  the  panel 
opinion  should  not  be  allowed  to  stand 
without  full  and  complete  consideration 
by  the  full  active  bench  of  this  circuit, 
aided  as  we  would  be  by  the  consultation 
and  vote  of  the  two  distinguished  senior 
judges  who  sat  on  the  panel  in  question. 


The  Case  Should  Be  Heard  En  Banc. 

One  can  argue,  as  many  wiser  minds 
than  the  writer's  have  argued,  that  a 
court  of  appeals  should  never  use  the  en 
banc  procedure.  The  Learned  Hand  court 
was  apparently  able  never  to  sit  en  banc. 
See  generally  M.  Schick,  Learned  Hand's 
Court  105-06,  116-22  (1970).  But  this 
was  before  the  number  of  judges  on  the 
court  was  expanded  to  meet  the  court's 
burgeoning  business.  In  other  words,  it 
was  when  the  court  and  its  business  were 
small  enough  to  enable  a  good  deal  more 
consultation  before  adjudication  among 
the  judges  on  the  court  than  now  does 
or  can  occur.  Never  to  use  the  en  banc 
procedure  would  tend  to  fragment  a  court 
of  14  or  15  judges  into  panels  of  three, 
enabling  a  given  panel — which  sometimes 
consists  of  judges  not  appointed  to  the 
particular  circuit  court — to  determine 
cases  for  the  whole  court.  If  panel  deci- 
sions absent  an  en  banc  {Procedure  were 
to  be  binding  on  the  other  members  of 
the  court  (as  with  an  en  banc  procedure 
this  court  has  always  treated  them  in  the 
past),  there  would  be  (A)  an  even  great- 
er burden  on  the  Supreme  Court  than  it 
now  has  to  correct  egregious  error  or  to 
examine  important  cases  and  (B)  an  in- 
dividual active  circuit  court  judge's  vote 
would  count,  at  least  in  the  Second  Cir- 
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I  suspect  that  the  cuit,  in  only  the  160-220  cases  per  year 
on  which  he  sits  and  be  of  no  sig- 
nificance whatever  in  the  remaining 
1,000  ±  cases  "  coming  before  the  court. 
In  the  event  this  court's  tradition 
were  to  be  broken  and  an  individual  pan- 
el's determination  were  not  be  be  bind- 
ing on  the  rest  of  the  court,  the  Supreme 
Court's  burden  would  be  equally  great 
and  this  court  would  be  even  more  frag- 
mented. Its  decisions  would  merit  only 
the  support  that  the  persuasiveness  of 
the  individual  opinion  writer  or  the  pres- 
tige of  the  particular  panel  could  muster. 
There  would  be  no  "law  of  the  circuit"  as 
such.  The  district  judges  and  others 
who  look  to  the  Court  of  Appeals  for 
guidance  in  their  decision-making  would 
find  none. 


Thus  it  seems  to  me  that  the  en  banc 
procedure,  or  some  viable  substitute  for 
it,  is  essential  to  ensure  cohesion,  a  de- 
gree of  uniformity  and  the  promotion  of 
appellate  justice,  in  the  Court  of  Ap- 
peals. The  en  banc  power  has  received 
the  imprimatur  of  an  8-1  Supreme  Court, 
in  a  case  that  is  still  law,  as  "a  necessary 
and  useful  power — indeed  too  [sic]  use- 
ful that  we  should  ever  permit  a  court  to 
ignore  the  possibilities  of  its  use  in  cases 
where  it  might  be  appropriate."  West- 
ern Pacific  Railroad  Corp.  v.  Western 
Pacific  Railroad  Co.,  345  U.S.  247,  260, 
73  S.Ct.  656,  662,  97  L.Ed.  986  (1953). 
There  are  those  of  us,  I  suspect,  who 
think  the  exercise  of  that  power  is  one 
alternative  preferable  to  the  contro- 
versial national  court  of  appeals  which 
is  receiving  considerable  attention  these 
days. 

The  only  viable  alternative  to  the  en 
banc  procedure,  if  there  is  to  be  any 
genuine  "court"  position  on  a  given  case, 
is  the  prepublication  circulation  of  all 
opinions  for  comment  which  is  done  in 
some  circuits.  This  would  be  somewhat 
helpful  but  has  the  disadvantages  of  be- 
ing advisory  only,  unless  the  en  banc  pro- 
cedure is  invoked ;    it  also  creates  some 


For  fiscal  jear  1972,  an  unusually  light 
year  in  this  circuit,  there  were  a  total  of 
1,317  filings  and  177  appeals  terminated 
479  F.2d— 65 


without  decision.  1973's  figures  indicate 
that  about  l,2tX)  cases  will  come  before 
the  court. 
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work  under  the  pressure  of  time  dead- 
lines additional  to  that  which  the  en 
banc  procedure  permits.  Prior  circula- 
tion in  seemingly  important  cases  which 
is  done  in  this  circuit  fairly  frequently, 
with  I  think  good  result,  but  was  not 
done  in  this  particular  case,  has  some 
merit,  too;  at  least  it  may  alert  the 
whole  court  to  an  important  case  or  the 
opinion  writer  or  panel  to  some  serious 
questions.  Here  even  this  alternative 
has  been  unavailable. 

There  Is  No  Good  Reason  for  Not 
Hearing  This  Case  En  Banc. 

There  is  no  real  pressure  of  time  (the 
lapse  of  time  since  Eisen  II  is  five  years ; 
the  Supreme  Court  is  unlikely  to  examine 
the  inevitable  petition  for  a  writ  of 
certiorari  until  four  or  five  months  from 
now),'  that  would,  as  to  some  extent 
it  did  in  the  Pentagon  Papers  case,'  make 
en  banc  rehearing  or  opinion  writing  un- 
feasible. There  is  no  reason  why  the 
Supreme  Court  should  not  have  before  it 
some  view,  even  if  it  is  not  a  majority 
one,  from  this  court,  different  from  the 
panel's  if,  as  I  think  is  undoubtedly  the 
case,  an  en  banc  vote  would  result  in 
such. 

It  is  said  or  suggested  that  this  case  is 
80  important  that  it  will  surely  result 
in  a  grant  of  certiorari.  With  all  re- 
spect I  do  not  know  how  we  can  be  so 
prescient  about  the  United  States  Su- 
preme  Court.      It   may   decide   that   it 

6.  We  are  told  that  the  average  en  bane 
proceeding  takes  about  155  days.  This 
is  not  really  necessary  in  my  view  but  in 
this  case  would  not  be  too  harmful. 

7.  United  States  v.  New  York  Times  Co., 
444  PJM  544  (2d  Cir.  1971).  rev'd,  403 
U.S.  713,  91  S.Ct.  2270.  29  L.Ed.2d  853 
(1971). 


wants  to  hear  from  other  circuits,  and 
have  a  more  balanced  view  before  it 
than  what  is  now  the  Second's,  before  it 
grants  the  all  powerful  writ.  The  Court 
may  decide  that  it  prefers  to  postpone 
the  issue  until  another  day,  for  reasons 
of  internal  administration  or  external 
policy. 

I  believe  in  short  that  our  duty  is  to 
hear  this  case  en  banc.  Since  the  panel 
opinion  sounds  the  "death  knell,"  see 
Eisen  v.  Carlisle  &  Jacquelin,  370  F.2d 
119  (2d  Cir.  1966),  cert,  denied,  386  U. 
S.  1035,  87  S.Ct.  1487,  18  L.Ed.2d  598 
(1967),  for  consumer  and  environmental 
class  actions,  the  omission  to  do  so  is  to 
my  mind  grievous.  Perhaps,  however, 
it  will  serve  as  a  vehicle  for  a  higher  au- 
thority to  tell  us  whether  the  admoni- 
tions of  Western  Pacific  Railroad  Corp. 
v.  Western  Pacific  Railroad  Co.,  supra, 
relative  to  the  en  banc  procedure  still 
have  any  meaning.  If  they  do  not,  the 
world  may  not  come  to  an  end,  but  we 
will  be  an  interesting  court  to  watch  as 
our  eight  active  and  six  senior  and 
numerous  visiting  and  district  judges 
go  from  decision  to  decision,  guided  2 
per  cent  *  of  the  time  by  a  grant  of  cer- 
tiorari. We  will  at  least  be  somewhat 
unpredictable,  and  this  may  create 
enough  litigation  on  the  chance  that  an 
individual  panel  may  reverse  that  our 
calendar  will  become  as  unmanageable 
as  the  panel  opinion  felt  the  instant  class 
action  was. 

8.  From  information  {nrnisbed  by  the  Cir- 
cuit Executive  of  our  court,  in  fiscal  year 
1972  there  were  369  petitions  for  certiorari 
from  the  Second  Circuit  filed  and  only 
18  granted.  In  fiscal  year  1973,  284  pe- 
titions have  been  filed  and  only  12  grant- 
ed. If  in  forma  pauperis  petitions  are 
included  as  cases  heard  by  our  court,  the 
percentage  of  certiorari  grants  is  closer 
to  1. 
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Stimson,  Putnam  and  Roberts;  Fish  and  Neave  on  brief)  for 
Appellee  Bristol-Myers  Company;  Robert  B.  Owen,  (Charles  E. 
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Buffron.  Joseph  C.  Moore,  Jr.,  Joseph  V.".  Yates  III;  Cov- 
ington and  Burling;  Young.  Moore  and  Henderson  on  brief) 
for  Appellee  The  Upjohn  Company;   Allen  F.  Maulsby, 
(Joseph  C.  Moore,  Richard  M.  Hrisch;  Young  Moore  and 
Henderson;   Cravath.  Swaine  and  Moore  on  brief)  for 
Appellee  Olin  Mathieson  Chemical  Corporation;  Samuel  W. 
Murphy,  Jr.,  (Kenneth  N.  Hart,  Richard  Y.  Holcomb,  Howard 
E.  Manning,  Steven  M.  Hayes;  Donovan,  Leisure,  Newton  and 
Irvine;  Manning,  Fulton,  and  Skinner  on  brief)  for  Appellee 
American  Cyanamid  Company. 
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FIELD,  Circuit  Judge: 

Alleging  violations  of  sections  1  and  2  of  the 
Sherman  Act,  the  State  of  North  Carolina  instituted  this 
action  for  damages  on  behalf  of  itself,  its  governmental 
subdivisions  and  all  citizen  consumers  who  had  purchased 
broad-spectrum  antibiotics  manufactured  and  sold  by  the 
defendants  in  North  Carolina  during  the  period  1952  to 
1966.   The  defendants  are  Chas.  Pfizer  &  Co.,  Inc.  (Pfizer), 
American  Cyanamid  Company  (Cyanamid) ,  Bristol-Myers  (Bristol) 
Olin-Hathieson  Chemical  Corporation  (Squibb) ,  and  The  Upjohn 
Company  (Upjohn). 

The  thrust  of  the  plaintiff's  case  is  that  Pfizer, 
aided  by  Cyanamid,  obtained  the  Conover  patent   on  the 
antibiotic,  tetracycline,  by  conduct  which  amounted  to  a 
fraud  on  the  Patent  Office  and  thereafter,  in  combination 
with  the  other  defendants,  exploited  it  for  the  purposes 


1.  Tetracycline  was  first  identified  by  Dr.  Conover, 
a  Pfizer  chemist,  and  an  application  for  a  patent  on 
tecracycline  and  the  production  process  was  filed  by 
Pfizer  on  behalf  of  Dr.  Conover  on  October  23,  1952. 
The  patent .carrying  No.  2,699,054,  is  generally 
referred  to  as  the  Conover  patent. 
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of  restrnining  and  monopolizing  trade  and  commerce  in 

tile-  brona-spectrum  antibiotic  market  and  particularly 

la 
che  tetracycline  market.     The  case  was  tried  to  the 

court  without  a  jury,  and  after  an  extended  trial  the 

district  jucige  filed  an  opini.-n  containing  his  findings 

of  fact  and  conclusions  of  law.'-   The  court  concluded 

that  the  plaintiff  had  failed  to  establish  that  the 

defendants  had  violated  the  Sh;irman  Act,  or  that  Pfizer 

was  guilty  cf  fraudulent  procuremeni  or  misuse  of  the 

Conover  patent.   Accordingly,  judgment  was  entered  in 

favor  of  the  defendants  and  North  Carolina  has  appealed. 

Nc^th  Carolina's  appeal  presents  two  issues: 

(1)  I'/hether  the  district  court  errtd  as  a  matter  of  law 
when  ir  denied  the  plaintiff'-,  luCti.n  for  partial  su  imary 
judgment  on  the  o.-is  of  col^-i.eral  estoppel  chat  Pi-.zer 
and  Cyanam..d  Wad  caused  the  Conover  patent  to  be  issued 
by  aefrauding  th-.  United  States  Patent  Office;  and 

(2)  whether  the  district  court's  findings  of  fact  were 
clearly  erroneous. 


la.  See  Walker  Process  Equipmei*t .  Inc.  v.  Food  Machinery 
fiTChemic.il  Corp..  382  U.S.  172  (1965) 

2.   Stat'j  ut  North  Carolina  v.  Chas  .  Pfizer  &c  Co..  Inc., 
384  i'.Supp.  2fc5  (E.D.  N.C.  iv74;  . 
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The  Conover  patent  has  been  involved,  either  directly 
or  indirectly,  in  extensive  litigation  commencing  with  a 
proceeding  before  the  Federal  Trade  Commission  (Commission) 

in  1958.  and  the  background  of  the  present  controversy  has 

3 

been  chronicled  in  a  number  of  decisions.    The  relevant 

facts  developed  in  the  district  court  are  as  follows. 
Prior  to  1952  three  effective  and  patented  broad-spectrum 
antibiotics  were  produced  and  marketed.   They  were 
Aureomycin  which  was  produced  by  Cyanamid  and  was  covered 
by  the  Duggar  patent.  U.S.  Patent  No.  2.482,055  and  the 
Niedercorn  patent,  U.S.  Patent  No.  2,609,329;  Terramycin 


The  reported  cases  are  as  follows : 

United  States  v.  Chas.  Pfizer  &.   Co.,  Inc.,  et  al,  245 

F.Supp.  801  (S.D.  N.Y.  1965). 
American  Cyanamid  Co.  v.  F.T.C  ,  363  F.2d  757  (6  Cir. 

1966). 
Chas.  Pfizer  &  Co.,  Inc.  v.  F.T.C,  401  F.2d  574  (6 

Cir.  1968),  cert,  denied,  394  U.S.  920. 
United  States  v.  Chas.  Pfizer  &   Co.,  Inc.,  217  F.Supp. 

199  (S.D.  N.Y.  1963). 
United  States  v.  Chas.  Pfizer  &.   Co.,  281  F.Supp.  837 

(S.D.  N.Y.  1968). 
United  States  v.  Chas.  Pfizer  &  Co.,  426  F.2d  32  (2 

Cir.  1970),  reh.  den.,  437  F.2d  957.  cert,  granted, 

402  U.S.  942.  aff'dT  404  U.S.  548. 
United  States  v.  Chas.^Pfizer  Co.,  Inc.,  367  F.Supp. 

91  (S.D.  N.Y.  1973). 
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which  was  produced  by  Pfizer  and  was  covered  by  the  Sobin 
patent,  U.  S.  Patent  No.  2,516,080;  and  Chloromycetin 
which  was  patented  and  produced  by  Parke-Davis.   Parke- 
Davis  is  not  a  party  to  the  present  litigation.   None  of 
these  three  manufacturers  granted  licenses  or  cross- 
licenses  for  these  particular  drugs.   Each  of  the  antibio- 
tics are  prescription  drugs  and  their  sales  are  largely 
dependent  upon  the  physician's  opinion  of  their  effec- 
tiveness.  Since  they  have  a  high  degree  of  interchange- 
ability,  each  manufacturer  priced  his  drugs  at  a  level 
competitive  with  the  other  two  producers,  thereby  creat- 
ing a  stable  and  parallel  price  structure,  and  price 
reductions  by  one  manufacturer  were  met  by  the  others 
during  these  years. 

Prior  to  1952,  neither  the  molecular  structure  of 
Terramycin  nor  that  of  Aureomycin  was  kno^vm,  and  Dr. 
Conover,  a  Pfizer  scientist,  was  a  member  of  a  research 
team  which  was  seeking  to  determine  the  structure  of 
Pfizer' s  Terramycin.   In  the  spring  of  1952  the  Pfizer 
team  succeeded  in  ascertaining  the  structures  of  both 
Terramycin  and  Aureomycin.   Shortly  thereafter.  Dr. 
Conover  discovered  that  another  antibiotic,  tetracycline. 
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could  be  produced  by  the  application  of  a  deschlorination 
process  to  Aureomycin.   Pfizer  filed  the  Conover  applica- 
tion for  a  product  and  process  patent  on  tetracycline  in 
October  of  1952,  and  in  March  of  1953  Cyanamid  filed  its 
Boothe-Morton  application  for  a  similar  patent.   In  addi- 
tion to  these  two  applications,  in  September  of  1953 

4 
Heyden  Chemical  Corporation  filed  its  Minieri  application 

for  a  patent  on  tetracycline  and  the  fermentation  process 

for  producing  it,  and  in  October,  1953,  Bristol  filed  a 

similar  application  under  the  name  of  Heinemann. 

The  competing  claims  of  Pfizer  and  Cyanamid 
resulted  in  the  declaration  of  an  interference  by  Herbert 
J.  Lidoff,  the  Patent  Examiner,  in  December  of  1953.   l^ile 
Pfizer  believed  that  it  possessed  priority  of  invention,  it 
was  aware  that  its  sole  method  of  tetracycline  production 


Shortly  after  the  filing  of  the  Minieri  applica- 
tion, Heyden  negotiated  the  sale  of  its  Antibiotic 
Division  to  Cyanamid  and  on  December  1,  1953,  Cyanamid 
took  over  the  assets  of  Heyden' s  Antibiotic  Division, 
including  the  Minieri  patent  application.   Thereafter, 
Cyanamid  abandoned  the  product  claims  of  the  Minieri 
application  but  continued  to  prosecute  the  process 
claims.   A  patent  on  the  Minieri  process  claim  was 
issued  to  Cyanamid  in  February,  1956.  . 
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depended  upon  the  application  of  the  deschlorination 
process  to  Cyanainid's  patented  Aureomycin  thereby  making 
it  wholly  dependent  upon  Cyanamid  for  its  supply  of  bulk 
Aureomycin.   In  an  attempt  to  resolve  the  question,  rep- 
resentatives of  the  two  companies  worked  out  an  agreement 
providing  (1)  that  the  parties  would  exchange  proof  of 
priority  and  that  the  prevailing  party  would  grant  a  non- 
exclusive license  to  the  other  in  consideration  of  a  fixed 
royalty;   (2)  that  Cyanamid  would  grant  Pfizer  a  non- 
exclusive license  to  produce  Aureomycin  for  use  in  tetra- 
cycline production;  and  (3)  that  Cyanamid  would  sell  to 
Pfizer  an  initial  quantity  of  bulk  tetracycline  so  that 
Pfizer  might  immediately  enter  the  tetracycline  market. 
After  an  exchange  of  proofs  relative  to  the  discovery 
Cyanamid  conceded  priority  to  Pfizer  and,  upon  this  con- 
cession, the  Patent  Office  terminated  the  interference. 

In  the  meantime,  Bristol  continued  the  prosecution 
of  its  Heinemann  application,  and  in  March  of  1954  the 
Examiner  declared  a  second  interference  between  the 
Heinemann,  Conover  and  Cyanamid' s  Minieri  applications. 
The  interference  proceeding  continued  until  October  14, 
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1954,  on  which  date  the  Examiner  dissolved  che  interfer- 
ence, primarily  on  the  ground  that  tetracycline  was 
unpatentable  over  the  prior  art  as  disclosed  in  Cyanamid's 
Duggar  and  Niedercorn  patents  because  tetracycline,  as 
well  as  Aureomycin,  appeared  to  be  co-produced  in  fermen- 
tation processes  disclosed  by  those  two  prior  patents. 
Thereafter,  in  November  of  1954  the  Examiner  issued 
rejections  on  all  of  the  claims  in  the  Conover,  Minieri 
and  Heinemann  applications.   Following  this  dissolution 
of  the  second  interference  Pfizer  continued  the  ex  parte 
prosecution  of  the  Conover  application  and  endeavored  to 
convince  Examiner  Lidoff  that  he  was  in  error.   Subse- 
quently, Lidoff  requested  Pfizer  to  run  tests  on  "Example 
28"  which  was  one  of  the  forty-four  samples  of  media  con- 
tained in  the  Niedercorn  patent.   Pfizer  conducted  the 
tests  to  determine  whether  tetracycline  could  be  recovered 
from  "Example  28"  using  the  recovery  procedures  described 
in  the  Bogert-Walsh,   Minieri  and  Heinemann  applications. 


5.      The  Bogert-Walsh  application  was  filed  by  Pfizer  in 
April  of  1954  and  dealt  with  the  separation  of  tetra- 
cycline from  chlortetracycline  in  fermentation  broths 
and  other  aqueous  solutions. 
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Based  upon  these  tests  Pfizer  submitted  affidavits  to 
the  Examiner,  reporting  that  efforts  to  recover  products 
clearly  identifiable  as  tetracycline  from  the  "Example 
28"  fermentation  broths  were  unsuccessful.   Following 
the  submission  of  further  information  by  Pfizer,  Examiner 
Lidoff  withdrew  his  previous  rejection  and  allowed  the 
Conover  application.   The  patent  on  tetracycline  and 
the  deschlorination  process  was  issued  to  Pfizer  on 
January  11,  1955. 


-  I  - 


As  heretofore  stated,  the  controversy  relative 
to  the  procurement  and  use  of  the  Conover  patent  by  Pfizer 
first  surfaced  in  a  proceeding  before  the  Federal  Trade 
Commission  in  1958,  charging  the  five  defendants  in  the 
present  case  with  violations  of  Section  5  of  the  Federal 
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6 

Trade  Commission  Act,  15  U.S.C.  §  45.     The  Commission's 

complaint  alleged,  among  other  things,  that  Pfizer  had 
r.;ade  false  and  misleading  statements  to  the  Patent  Office 
for  the  purpose  of  inducing  the  issuance  of  the  Conover 
patent,  and  that  Cyanaraid  and  Bristol  had  withheld  mater- 
ial information  from  the  Patent  Office  in  the  course  of 
the  prosecution  of  their  patent  applications.   It  further 
charged  that  Pfizer,  Cyanamid,  Bristol,  Squibb  and  Upjohn 
had  violated  the  Act  by  maintaining  arbitrary  prices 
through  a  conspiracy  and  combination,  and  by  restraining 
and  eliminating  competition  in  the  sale  of  antibiotics. 
The  Hearing  Examiner  initially  fo-und  in  favor  of  the  drug 
companies  on  all  issues  and  dismissed  the  complaint. 
However,  the  Commission  reversed  the  Hearing  Examiner  and 
determined  that  Pfizer  and  Cyanamid  were  guilty  of  a  fraud 


6.      15  U.S:C.  §  45  (a)(1):   "Unfair  methods  of  co-pe- 
tition in  commerce,  and  unfair  or  deceptive  acts  or 
practices  in  commerce,  are  declared  unlawful." 

15  U.S.C.  §  45  (a)(6):   "The  Commission  is  oni- 
pov7ered  and  directed  to  prevent  persons,  partneri-r.ips, 
or  corporations  "  "  *  from  using  unfair  methods  of 
competition  in  commerce  and  unfair  or  deceptive  acts 
or  practices  in  commerce." 
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on  the  Patent  Office  and  that  they,  together  with  Bristol. 
Squibb  and  Upjohn,  were  guilty  of  price  fixing.  The 
Commission  issued  a  cease  and  desist  order  with  respect  to 
price  fixing  and,  additionally,  directed  Pfizer  to  license 
its  tetracycline  patent  to  any  domestic  applicant  on  a  two 
and  one-half  per  cent  royalty  basis.  Under  identical  terms 
Cyanamid  v;as  directed  to  license  its  two  Aureomycin  patents. 

The  respondent  companies  filed  a  petition  for  review 
in  the  Courcof  Appeals  of  the  Sixth  Circuit.    After  a 
review  of  the  proceedings  in  the  Patent  Office  incident 
to  the  prosecution  of  the  Conover  application,  the  court 
stated  that  " [ f ] undamental  to  the  Commission's  findings  of 
improper  conduct  on  the  part  of  Pfizer  and  Cyanamid  is  the 
question  as  to  what  extent  previous  coproduction  of  tetra- 
cycline in  Aureomycin  broths  was  material  to  the  issuance 
of  the  patent."    The  court  noted  that  this  involved 
numerous  questions  concerning  the  actions  and  purposes  of 
Examiner  Lidoff  as  representative  of  the  Patent  Office, 


7.  American  Cyanamid  Company  v.  F.T.C.,  363  F.2d  75/ 
(6  Cir.  1966) . 

8.  Id. ,  at  777. 
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and  concluded  that  in  the  absence  of  his  testimony  the 
decision  of  the  Commission  on  this  issue  was  necessarily 
based  upon  inferences  and  speculation  insufficient  to 
constitute  substantial  evidence.   Accordingly,  the  entire 
proceeding  was  remanded  to  the  Commission  for  a  d£  novo 
hearing,  with  directions  that  the  Commission  could  consider 
any  evidence  previously  taken  as  well  as  any  additional 
evidence  relevant  to  the  issues. 

Upon  the  remand,  the  proceeding  was  assigned  to  a 
new  Hearing  Examiner  and  the  testimony  of  Examiner  Lidoff 
and  two  witnesses  for  Pfizer  was  taken.   The  Hearing 
Examiner  found  that  representatives  of  both  Pfizer  and 
Cyanamid  had  made  false  and  misleading  statements  to  the 
Patent  Office  which  induced  the  issuance  of  the  Conover 
patent,  and  that  such  conduct  constituted  an  unfair 
method  of  competition  within  the  meaning  of  the  Federal 
Trade  Commission  Act.   The  Commission  adopted  the  findings 
and  conclusions  of  the  Hearing  Examiner  relative  to  the 
patent  issue,  but  dismissed  the  charge  of  price  fixing  by 
an  equally  divided  vote.   The  Commission's  order  again 
required  Pfizer  and  Cyanamid  to  grant  non-discriminatory 
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licenses  under  their  patents  for  tetracycline  and 
Aureomycin. 

Upon  petition  for  review  the  Sixth  Circuit  held 

that  the  Commission's  findings  were  supported  by  substan- 

9 
tial  evidence  and  affirmed  and  enforced  its  order.    The 

court  noted  the  sharp  disagreement  between  Pfizer' s  wit- 
nesses and  Examiner  Lidoff  with  respect  to  the  tests 
which  had  been  conducted  by  Pfizer  on  Niedercom  "Example 
28".   Pfizer  took  the  position  before  the  Commission  (as 
it  did  in  the  present  litigation)  that  Lidoff  was  inter- 
ested only  in  "appreciable"  and  "recoverable"  amounts  of 
tetracycline,  but  Lidoff  testified  that  he  did  not  consider 
either  the  proportion  or  the  amount  to  be  the  significant 
factor.   Pfizer  further  contended  that  if  Lidoff  was 
interested  in  mere  trace  amounts,  he  failed  to  convey  that 
fact  to  Pfizer 's  representatives  and,  accordingly ,. they 
were  not  guilty  of  any  misrepresentation.   The  court  held, 
however,  that  there  was  substantial  evidence  to  support 
the  conclusion  of  the  Commission  that  the  Patent  Office 
records  were  sufficient  to  put  both  Cyanamid  and  Pfizer 


9.   Charles  Pfizer  &  Co.  v.  F.T.C..  401  F.2d  57A  (6  Cir. 
1968). 
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on  notice  that  Lidoff  was  interested  in  ascertaining 
whether  any  tetracycline  was  inherently  produced  in  the 
Aureomycm  broths. 


The  complaint  in  the  present  case  was  filed  in 
January  of  1969.  and  thereafter  the  parties  engaged  in 
extensive  discovery  proceedings  which  focused  primarily 
on  the  patent  aspect  of  the  litigation.   In  July  of  1973, 
shortly  prior  to  trial,  the  plaintiff  filed  a  motion  for 
partial  summary  judgment  against  Pfizer  and  Cyanamid  on 
the  issue  that  the  Conover  patent  had  been  granted  as  a 
result  of  the  false  and  misleading  statements  which  had 
been  made  to  Patent  Examiner  Lidoff.   The  basis  for  the 
motion  was  that  this  precise  factual  issue  had  been  pre- 
viously adjudicated  by  the  Federal  Trade  Commission  in 
the  proceedings  hereinabove  set  forth,  and  that  Pfizer 
and  Cyanamid  should  be  collaterally  estopped  from  relit- 
igating  the  issue  in  the  present  case.   In  pressing  its 
motion,  the  plaintiff  contended  that  Blonder-Tongue  v. 


10.   The  review  statute,  15  U.S. C.  §  45(e),  provides: 

"The  findings  of  the  Commission  as  to  the 
facts,  if  supported  by  evidence,  shall  be 
conclusive. " 
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University  Foundation,  402  U.S.  313  (1971),  had  discarded 
the  doctrine  of  mutuality  of  estoppel,  and  that  under 
Zdanok  v.  Glldden  Co. ,  327  F.2d  944  (2  Cir.  1964).  and 
United  States  v.  United  Airlines,  Inc.,  216  F.Supp.  709 
(E.D.  Wash.  &  Nev.  1962),  aff ' d  as  to  res  judicata,  sub  no; 
United  Airlines  v.  VJiener,  335  F.  2d  379  (9  Cir.  1964),  it 
was  entitled  to  use  the  Commission's  decision  offensively 
against  Pfizer  and  Cyanamid.   The  district  court,  in 
denying  the  motion,  rejected  plaintiff's  argument  that 
the  doctrine  of  collateral  estoppel  as  recognized  in 
Blonder -Tongue  should  be  extended  to  cover  its  use 
offensively  by  an  antitrust  plaintiff  against  a  patent..-!.' 

The  question  before  the  Court  in  Blonder- Tongue 
was  whether  the  doctrine  of  mutuality  of  estoppel  which 
it  had  applied  in  Triplett  v.  Lov.-ell,  297  U.S.  638  (19J6). 
was  "a  viable  rule  v;here  a  patentee  seeks  to  relitigate 


the  validity  of  a  patent  once  a  federal  court  has  de- 
clared it  to  be  invalid."     Upon  the  narrow  issue  before 
it  the  Court  concluded  "that  Triplett  should  be  overruled 


11.      402  U.S.  313,  at  327. 
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CO  the  extent  it  foreclosed  a  plea  of  estoppel  by  one 

facing  a  charge  of  infringement  of  a  patent  that  has  once 

12 
been  declared  invalid."     Since  the  validity  vel  non  of 

the  Conover  patent  was  not  directly  in  issue  in  the  pro- 

13 
ceedings  before  the  Commir-sion    or  in  the  court  below, 

the  precise  holding  of  Blonder- Tongue  is  not  dispositive 

of  the  question  raised  by  the  plaintiff's  motion.   This 

is  of  little  moment,  however,  since  the  plaintiff's 

motion  should  properly  be  considered  in  the  light  of  the 

fundamental  change  and  development  of  the  doctrine  of 

collateral  estoppel  in  the  courts  which  was  thoroughly 

reviewed  and  analyzed  by  Mr.  Justice  I-Jhite  in  his  opinion 

in  Blonder-Tongue . 

The  landmark  case  is.  of  course,  Bernard  v.  Bank 
of  America  Nat.  Trust  &  Savings  Assn.,  19  Cal . 2d  807, 


12.  Id. .  at  350. 

13.  "The  Commission  did  not  undertake  to  pass  upon  the 
validity  of  the  patent  nor  do  we.   The  order  of  the 
Commission  treats  the  parent  as  valid  and  requires 
compulsory  licensing.   TAe  issue  here  is  a  viola- 
tion of  section  5  of  the  Federal  Trade  Commission 
Act,  not  the  validity  of  a  patent."   Chas .  Pfizer  & 
Co.  V.  F.T.C.,  401  F.2d  574.  586  (6  Cir.  1968). 
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122  P. 2d  892  (1942),  in  which  Justice  Traynor  rejected 

the  doctrine  of  mutuality  and  stated  the  criteria  as 

follows : 

"In  determining  the  validity  of  a  plea 
of  res  judicata  three  questions  are  perti- 
nent:  Was  the  issue  decided  in  the  prior 
adjudication  identical  with  the  one  pre- 
sented in  the  action  in  question?   Was 
there  a  final  judgment  on  the  merits? 
Was  the  party  against  whom  the  plea  is 
asserted  a  party  or  in  privity  with  a 
party  to  the  prior  adjudication?" 
19  Cal.  2d.  at  813.  122  P. 2d,  at  895. 

In  the  wake  of  Bernard,  the  great  majority  of  the  courts, 
both  state  and  federal,  elected  to  jettison  the  mutuality 
requirement,  especially  v;here  the  prior  judgment  was  in- 
voked defensively.   This  abrogatidn  of  mutuality  engen- 
dered what  Mr.  Justice  I'Jhite  characterized  as  "mutations 
in  estoppel  doctrine"  which  have  resulted  in  a  much 
more  flexible  appln  ation  of  this  once  narrow  and  restric- 
ted concept.   Typical  of  this  more  liberal  approach  is 
Eisel  V.  Columbia  Packing  Company,  181  F.Supp.  298,  301 
(D.  Mass.  1960),  where  Judge  X-Jyzanski  stated: 

"where  a  plea  of  collateral  estoppel  is 
raised  against  a  plaintiff  who  had  a  full 
trial  in  a  prior  action,  the  decisive 
question  is  not  whether  there  is  mutuality 
of  estoppel.   Nor  is  the  decisive  question 
whether  there  is  technical  privity  between 
the  second  defendant  and  the  first  defend- 
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ant.   Instead  of  such  wooden  tests,  inquir- 
ies should  be  made  as  to  whether  plaintiff 
had  a  fair  opportunity  procedurally,  sub- 
stantively and  evidentially  to  pursue  his 
claim  the  first  time." 

This  rationale  was  adopted  in  our  o\>nri  circuit  in  Graves  v. 

Associated  Transport.  Inc..  344  F.2d  894,  900  (1965): 

"The  courts  "  "  "  have  willingly  inquired 
into  the  circumstances  of  the  actual  case, 
and  time  and  again  they  have  allowed  the 
plea  against  a  party  not  having  the  ini- 
tiative in  the  former  action  whenever  they 
have  bean  satisfied  that  the  party  against 
whom  the  former  judgment  was  invoked  in 
fact  had  a  realistically  full  and  fair 
opportunity  to  litigate  the  issues  in  the 
former  action." 

Appraised  in  the  light  of  Eisel  and  Graves ,  however, 
we  think  the  plaintiff's  motion  was  properly  denied  since, 
in  our  opinion,  the  proceeding  before  the  Commission  did 
not  afford  Pfizer  and  Cyanamid  a  "fair  opportunity  pro- 
cedurally, substantively  and  evidentially"  to  litigate 
the  issue  raised  in  the  present  case.   First  of  all,  the 
case  before  the  Commission  was  an  administrative  proceed- 
ing, not  a  judicial  trial,  and  while  the  Sixth  Circuit 
put  its  imprimatur  upon  the  Commission's  determination, 
the  court,  acting  under  the  review  statute,  merely  found 
that  there  was  substantial  evidence  to  support  the  Com- 
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mission's  conclusions.   The  issue  before  the  Coramission 
was  whether  the  respondents  in  that  proceeding  were 
guilty  of  unfair  methods  of  competition  in  violation  of 
Section  5  of  the  Federal  Trade  Commission  Act  which  is  a 
regulatory  statute  much  broader  in  its  scope  than  the 
Clayton  and  Sherman  Acts  under  which  the  present  litiga- 
tion was  instituted.   The  Commission  did  not  require  that 
the  alleged  fraud  on  the  Patent  Office  be  demonstrated  by 
clear  and  convincing  evidence    and  employed  evidentiary 
and  procedural  rules  much  more  lenient  than  those  inci- 
dent to  a  judicial  trial.   VThile  we  are  not  disposed 
to  hold  that  an  administrative  proceeding  can  never  be 
the  basis  for  a  plea  of  collateral  estoppel,  we  do  not 
think  it  would  be  appropriate  to  accord  such  effect  to 
the  Commission's  Section  5  proceeding  in  the  present  case. 


14.  The  parties  concede  that  the  "clear  and  convinc- 
ing" standard  applies  to  this  issue.   See  Schnadig 
Corporation  v.  Gaines  Manufacturing  Co..  Inc.,  494 
F.2d  383,  393  (6  Cir.  1974). 

15.  In  support  of  its  contention  that  the  administra- 
tive proceeding  is  entitled  to  collateral  estoppel 
effect,  the  plaintiff  cites  United  States  v.  Willard 
Tablet  Co.,  141  F.2d  141  (7  Cir.  1944),  and  United 
States  V.  Piuma,  40  F.Supp.  119  (S.D.  Cal  .  1941). 
These  cases  are  inapposite  since  they  were  merely 
statutory  proceedings  in  each  of  which  the  court 
simply  applied  the  provisions  of  45  U.S.C.  45(g) 
governing  the  finality  of  the  Commission's  orders. 
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V/e  agree  with  the  observation  of  the  court  in  United 

States  V.  Chas.  Pfizer  &  Co . ,  205  F.Supp  94,  96  (S.D.  N.Y. 

1962): 

"The  legal  concepts  and  issues  are  quite 
different.   The  Federal  Trade  Commission 
is  regulatory  in  nature;   the  Sherman  Act 
is  penal  as  well  as  civil;   the  conse- 
quences flowing  from  each  Act  are  quite 
dissimilar.   The  proceedings  themselves, 
the  rules  governing  them  and  the  legal 
principles  applicable  to  each  are  distinct." 

Our  conclusion  on  this  point  is  buttressed  by  the 
fact  that  by  the  very  terms  of  the  Federal  Trade  Commis- 
sion Act.  proceedings  under  Section  5  appear  to  be  incom- 
patible with  the  doctrine  of  collateral  estoppel.   Section 
5(e)^°  of  the  Act  reads: 

"No  order  of  the  Commission  or  judgment 
of  the  court  to  enforce  the  same  shall  in 
any  wise  relieve  or  absolve  any  person, 
partnership,  or  corporation,  from  any 
liability  tinder  the  antitrust  acts." 

It  would  be  strangely  unfair  to  permit  the  Government  to 

litigate  under  the  Sherman  or  Clayton  Acts  an  issue 

earlier  decided  against  it  in  a  Section  5  proceeding,  and 

at  the  same  time  deny  to  a  respondent  the  right  to  defend 

■A 

on  the  same  issues. in  a  subsequent  antitrust  suit  brought 
16.   15  U.S.C.  §  45(e). 
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by  a  plaintiff  who  was  not  even  a  party  to  the  adminis- 
trative proceeding.   We  further  note  that  Section  5(a)  of 
the  Clayton  Act    provides,  in  effect,  that  a  final  judg- 
ment or  decree  rendered  in  any  civil  or  criminal  proceed- 
ing brought  by  or  on  behalf  of  the  United  States  under 
the  antitrust  laws  to  the  effect  that  a  defendant  has 
violated  such  laws  shall  be  prima  facie  evidence  against 
the  defendant  in  any  action  or  proceeding  brought  by  any 
other  party  or  the  United  States  as  to  all  matters  re- 
specting which  such  judgment  or  decree  would  be  an 
estoppel  as  between  the  parties  thereto.   To  us  it  would 
be  paradoxical  to  accord  a  Section  5  administrative  pro- 
ceeding  the  absolute  effect  of  collateral  estoppel  when 
a  court  determination  in  a  criminal  action  that  a  . 
defendant  had  violated  the  Sherman  Act  is  limited  to  only 
prima  facie  effect.   Accordingly,  we  conclude  that  the 
district  court  acted  properly  in  denying  the  plaintiff's 
summary  motion. 


17.  15  U.S.C.  §  16(a) 
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-  II  - 

In  addition  to  the  collateral  estoppel  issue 
the  plaintiff  urges  that  the  findings  of  the  trial 
court  on  the  operative  issues  in  this  case  were  clearly 
erroneous  and  should  be  set  aside.   We  are  persuaded 
otherwise . 

On  the  charge  of  fraud  all  of  the  parties  focus 
upon  the  deposition  of  the  Patent  Examiner,  Lidoff, 

and  they  are  in  agreement  that  his  testimony  was  cru- 

18 
cial  on  this  point.      Lidoff  testified  that  if  he  had 

kno\'/n  that  tetracycline  was  inherently  co-produced  along 

with  Aureomycin  in  the  practice  of  the  Duggar  and 

Niedercorn  patents  he  would  have  rejected  the  Conover 

application.   However,  he  candidly  admitted  that  he 

could  not  recall  what  was  actually  said  in  the  various 


Although  the  district  court  overruled  the 
defendants'  objection  to  the  admissibility  of 
Lidoff 's  testimony,  it  recognized  that  there  was 
a  serious  question  c^i  this  point.   See  United 
States  V.  Morgan,  313  U.S.  409  (1941) ;  W.R.  Grace 
&  Co .  V.  Park  Manufacturing  Company, 378  F.Supp.9  76 
(E.D.Ill.  1974);  cf.  American  Cyanaraid  Company  v. 
F.T.C.,  363  F.2d  757,  779  (6  Cir.  1966). 
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interviews  incident  to  the  Conover  application,  and 

stated  the  basis  of  his  testimony  as  follows: 

"[A]nything  that  I  say  as  having  re- 
called something  is  really  a  recon- 
struction in  my  mind  based  on  what  recent 
review  of  the  record  I  have  h.ad,  which 
has  not  been  in  any  detail.   So  that  I 
cannot  say  that  I  posicively  recall  one 
thing  or  another.  But  I  can  reconstruct 
what  my  view  would  have  been  at  that 
time . " 

Upon  this  basis  Lidoff  adhered  to  his  position  that  he 

considered  the  presence  of  any  tetracycline  in  the 

experimental  broths  to  be  significant  on  the  question 

of  patentability.   This,  of  course,  was  at  variance 

with  Pfizer 's  contention  that  Lidoff  was  interested 

only  in  the  presence  of  appr»^ciable  and  recoverable 

auiounts  of  tetracycline. 

Upon  this  conflict  the  distri>.-^t  court  found 
the  record  supportive  of  Pfizer's  position.    Among 
other  things,  an  amendment  filed  in  the  Patent  Office 
on  November  29,  1954,  following  a  meeting  with  Lidoff 
stated:   "He  [Lidoff]  "  "  -   is  not  concerned  about 
trace  amounts  which  can  be  separated  from  the  broths 
by  methods  nov;  recommended  for  recovery  of  the  new 
antibiotic."   The  district  court  further  noted  that  the 
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presence  of  some  tetracycline  in  Aureomycin  broths 
was  known  by  scientists  at  the  time  the  Conover  patent 
was  being  processed,  and  was  disclosed  by  documents 
in  patent  applicatictis  which  were  then  pendinji.  before 
Examiner  Lidoff,  inc!u<iing  a  certificate  filed  by 
Pilizer's  Dr.  Bogert.   In  considering  the  probative 
force  of  Lidof""'s  i_.;tin.ony,  the  court  also  had  before 
it  f:h(i  l*?-:i'i-imoiiy  ut'  f^.ir  patent  experts  and  several 
patent  attorneys  to  the  effect  that  prior  accidental 
ZTid   \:i'.rt;i colonized   co-production  of  trace  amounts  of 
tetracycline  with  Aureomycin  would  not  render  Pfizer' s 
claim  to  tetracycline  unpatentable.   This  testimony 
supported  Pfizer's  contentio'n  that  neither  its  patent 
coui^.nel  nor  Lidoff  rorT-i^Jcred  tracf:  nmour.ts  of  tetra- 
cycline significant    tc-^ed   upon  a  careful  reviev?  of 
the  evidence  bearing!  on  this  issue,  the  district  judge 
concluded  that  the  piaiiitifi  had  faileu  to  establish 
its  charge  of  fraud  on  the  Patent  Office,  stating  that, 
at  best,  it  disclosed  only  a  misunderstanding  between 
Pfizer's  representatives  and  Lidoff. 

On  the  charge  that  the  defendants  had  engaged 
in  a  conspiracy  to  exclude  competition  and  monopolize 
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the  tetracycline  market,  the  plaintiff  placed  consid- 
erable reliance  upon  the  settlement  of  the  patent 
interference  between  Pfizer  and  Cyanamid.   The  district 
court's  rejection  of  the  plaintiff's  contention  that 
this  was  convincing  evidence  of  conspiratorial  conduct 
is  supported  by  Judge  Dobie's  observation  in  Hutzler 
Bros.  Co.  V.  Sales  Affiliates,  Inc.,  164  F.2d  260  (4 
Cir.  1947): 

"We  cannot  attach,  as  defendants 
seem  to  suggest,  any  ulterior  motives, 
or  any  improper  conduct,  to  plaintiffs 
in  connection  with  the  agreed  settle- 
ment with  Bohemen  in  the  interference 
proceedings.    Had  the  interference 
proceedings  been  prosecuted  to  final 
judgment,  this  would  have  unquestion- 
ably delayed  the  granting  of  the 
patent  in  suit."      " 
164  F.2d,  at  267. 

On  these  issues,  as  well  as  the  charge  of  price  fix- 
ing, the  district  court  found  that  the  actions  of  the 
defendants  were  consistent  with  the  lawful  exercise 
of  sound  business  judgment.     The  court's  review  of 
the  pricing  policies  of  the  defendants  and  other  drug 
manufacturers,  as  well  as  the  trend  of  market  prices 
during  t'ne  years  in  question  support  its  findings  on 
these  issues.   "The  antitrust  laws  were  not  meant  to 
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prohibit  businessmen  from  adopting  sound  business 

policies  merely  because  competitors  had  already 

..19 
adopted  the  same  or  similar  policy. 


Upon  this  appeal  "[i]t  is  not  enough  that  we 
might  give  the  facts  another  construction,  resolve 
the  ambiguities  differently  and  find  a  more  sinister 
cast  to  actions  which  the  district  court  apparently 
deemed  innocent.  *   "  *     We  are  not  given  those 
choices  because  our  mandate  is  not  to  set  aside  find- 
ings of  fact  'unless  clearly  erroneous'."   United 
States  V.  Real  Estate  Boards,  339  U.S.  485,  495 
(1950) .   Since  we  conclude  that  the  findings  of  the 
district  judge  were  not  clearly  erroneous,  the  judg- 
ment below  is  affirmed. 

AFFIRMED. 


19.   Independent  Iron  Works*  Inc.,  v.  United  States 
Steel  Corp.,  177  F.Supp.  743,  747  (N.D.  Cal. 
1959),  aff'd  322  F.2d  656  (9  Cir.  1963),  cert. 
denied.  375  U.S.  922  (1963). 
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[f  74,986]  City  of  Detroit,  et  al.  v.  Grinnell  Corp.,  American  District  Telegraph  Co., 
Holmes  Electric  Protective  Co.,  Automatic  Fire  Alarm  Co.  of  Delaware;  Manhattan- 
Ward,  Inc.,  et  al.  v.  Grinnell  Corp.,  American  District  Telegraph  Co.,  Holmes  Electric 
Protective  Co.,  Automatic  Fire  Alarm  Co.  of  Delaware;  1225  Vine  Street  Building,  Inc., 
et  al.  V.  Grinnell  Corp.,  American  District  Telegraph  Co.,  Holm.es  Electric  Protective  Co., 
Automatic  Fire  Alarm  Co.  of  Delaware. 

U.  S.  Court  of  .^ppeaIs,  Second  Circuit.  Nos.  U,  18;  September  Term,  1973.  Docket 
Nos.  73-1221,  73-1420.  Decided  March  13,  1974. 

Appeal  from  U.  S.  District  Court,  Southern  District  of  New  York,  Charles  M.  Metz- 
ner,  Judge:  (1)  approving  the  proposed  settlement  reached  by  defendants  and  the  attorney 
for  the  class  representatives;  (2)  awarding  counsel  fees  to  the  attorney  for  the  class 
representatives;  and  (3)  acknowledging  the  standing  of  certain  other  attorneys  who  seek 
a  portion  of -the  fee  award. 

Affirmed  as  to  approval  of  the  $10  million  settlement;  reversed  as  to  the  fee  award 
and  remanded  for  a  hearing  to  develop  the  facts  in  accordance  with  this  opinion;  and 
dismissed  for  lack  of  appellate  jurisdiction  as  to  the  standing  of  other  attorneys  seeking 
a  portion  of  the  fee  award. 

Sherman  Act 

Private  Suits— Damages— Class  Settlement— Amount  of  Settlement  v.  Potential 
Recovery— Strength  of  Plaintiffs'  Case.— .A.  $10  million  settlement  of  three  national  class 
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City  of  Detroit  v.  Grinnell  Corp. 

actions  in  the  "central  station  protection  service"  litigation  was  not  inadequate  as  a 
matter  of  la\v,  even  if  the  settlement  amounted  to  only  a  fraction  of  the  potential 
recovery.  If  the  settlement  was  grossly  inadequate,  it  could  have  been  so  only  in  light  of 
the  strength  of  the  plaintiffs'  case.  When  so  viewed,  the  defendants'  liability  was  not 
prima  facte  established  by  the  government's  related  monopoly  case,  since  it  was  based 
largely  on  the  defendants'  predatory  price  cutting  practices,  rather  than  on  overcharges  to 
customers.  Furthermore,  there  was  a  serious  question  as  to  whether  the  suits  could  have 
been  maintained  as  class  actions.   See  ^  9302.81. 

Private  Suits — Damages — Class  Settlement — Computation  of  Potential  Recovery — 
Trebling — Settlement  Period. — In  approving  a  $10  million  settlement  of  three  national 
class  actions  in  the  "central  station  protection  service"  litigation,  the  court  properly  estimated 
the  potential  recovery  of  the  plaintiffs.  Rejected  was  plaintiffs'  contention  that  the  settle- 
ment amounted  to  only  12  percent  of  potential  recovery,  since  tlicir  figure  was  based  upon 
the  unwarranted  assumption  that  potential  recovery  consists  of  treble  damages.  Also 
properly  excluded  from  the  base  recovery  figure  were  legal  expenses,  since  they  too,  as 
treble  damages,  require  a  judgment.  Furthermore,  the  period  of  time  for  which  damages 
were  recoverable  was  correctly  determined.  The  plaintiffs  failed  to  sustain  their  burderi 
of  proof  that  fraudulent  concealment  persisted  after  a  period  of  "tacit  conspiracy"  ended. 
See  ^9302.81. 

Private  Suits — Damages — Class  Settlement — Sufficiency  of  Hearing. — Tlie  court 
approving  a  $10  million  settlement  of  three  national  class  actions  in  the  "central  station 
protection  service"  litigation  had  sufficient  facts  before  it  so  that  no  additional  eviden- 
tiary hearing  was  necessary.  Plaintiffs'  assertions  that  the  court  had  not  consi^lered 
sufficient  economic  data  becaiise  plaintiffs  were  unable  to  make  additional  discovery 
demands  were  rejected.  See  ^  9032. 

Private  Suits — Damages — Class  Settlements — Lack  of  Formal  Class  Determination. 
— The  court  approving  a  $10  million  settlement  of  three  national  class  actions  in  the 
"central  station  protection  service"  litigation  did  not  act  improperly  in  assuming  the  existence 
of  viable  classes  for  purposes  of  the  settlement.  The  major  concern  of  the  ^^anual  For 
Complex  Litigation's  recommendation  against  conditional  approval  of  a  class — that  a 
defcti'lant  might  be  able  to  play  one  would-be  representative  off  against  the  other — was 
not  present  in  the  case.  Furthermore,  to  whatever  minimal  extent  the  court  may  have 
violated  the  provisions  of  the  Manual,  it  did  so  by  applying  the  hiw  of  the  Circuit. 
See  tl  9032. 

Private  Suits — Damages — Class  Settlement — Defendants'  Ability  to  Pay  a  Larger 
Amount — Burden  on  Judicial  System. — It  was  not  improper  for  the  court  approving  a 
$10  million  settlenicnt  of  three  national  class  actions  in  the  "central  station  protection  service" 
litigation  to  consider  the  financial  ability  of  some  of  the  defendants  to  pay  a  larger 
settli-nu-nt.  Although  the  court  did  not  specifically  find  that  the  t\\o  larger  defendants 
could  not  bear  more  than  their  portion  of  the  settlement,  they  too  had  their  financial 
limits,  especially  since  other  suits  had  been  settled  and  cases  remained  to  be  defended. 
l"urt!uTMi(irc,  an  assertion  t!mt  the  burden  on  the  judicial  system  of  ha\ing  a  trial  on 
individual  suits  \\  a>;  not  a  proper  factor  to  consider  in  approving  a  class  settlement  was 
rejected.    See  If  9302.81. 

Private    Suits — Class    Action    Settlement — Attorney's    Fees — Evidentiary    Hearing. — 

.'\  ci.urt  miproiK-rly  approved  atforne>'s  fees  of  $1,.^0(J,000  for  counsel  representing  tlnee 
national  classes  settling  for  $10  million  in  the  "central  station  protection  service"  litigation,  since 
no  evidentiary  hearing  was  held.  There  were  factual  voids  and  disputed  claims  which 
made  such  a  hearing  necessary.  Furthermore,  the  question  of  whether  the  district  court 
should  consider  the  applications  of  other  attorneys  to  share  in  whatever  fee  was  awarded 
was  not  yet  ripe  for  review,  since  the  lower  court's  recognition  of  thiC  attorneys' 
standing  and  call   for  a  hearing  did  not  amount  to  a  final  judgment.    See  tl  9320.95. 

Affirming  in  part  and  reversing  in  part  1973-1  Trade  Cases  ||  74,341. 

For  appellants:  Harvey  S.  Kronfeld,  Philadelphia,  Pa.  (Mesirov,  Gelman,  Jatfe  & 
Lc\in    and    Anthonv    E.    Creato,    of   counsel),    for    .Xldon    Industries.    Inc.   and    19   other 
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and  G.  Joseph  King,  of  counsel),  for  Bay  Fair  Shopping  Center,  et  al.,  claimants. 
For  appellees:  David  Berger,  Philadelphia,  Pa.  (David  Berger,  P.  A.  and  H.  Laddie 
Montague,  Jr.,  of  counsel),  for  City  of  Detroit,  Manhattan-Ward,  Inc.,  1225  Vine  Street 
Building,  Inc.,  class  representatives;  Gordon  B.  Spivak,  New  York,  N.  Y.  (Lord,  Day 
&  Lord,  Herbert  Brownell,  Thomas  D.  Brislen,  David  Berger,  P.  A.,  Philadelphia,  Pa., 
David  Berger,  and  H.  Laddie  Montague,  Jr.,  of  counsel),  for  David  Berger  and  David 
Berger,  P.  A.,  counsel  for  class  representatives;  Denis  Mclnerney,  New  York,  N.  Y. 
(Cahill,  Gordon  &  Reindel,  Thomas  Currin,  and  Allen  S.  Joslyn,  of  counsel),  for  Grinnell 
Corp.;  (White  &  Case,  MacDonald  Flinn,  Thomas  McGainney,  Mario  Diaz-Cruz  III, 
New  York,  N.  Y.,  of  counsel),  for  American  District  Telegraph  Co.;  (Kelley,  Drye, 
Warren,  Clark,  Carr  &  Ellis  and  Bud  G.  Holman,  New  York,  N.  Y.,  of  counsel),  for 
Holmes  Electric  Protective  Co.;  (Olwine.  Connelly,  Chase,  O'Donnell  &  Weyher,  William 
F.  Sondericker,  and  Joseph  M.  Burke,  New  York,  N.  Y.,  of  counsel),  for  Automatic 
Fire  Alarm  Co.;  Barry  Brett,  New  York,  N.  Y.  (Parker,  Chapin  &  Flattau,  Alvin 
M.  Stein,  Weil,  Gotshal  &  Manges,  A.  Paul  Victor,  Freda  F.  Bein,  Liebman,  Eulau, 
Robinson  &  Perlman,   Herbert   Robinson,   New  York,  N.  Y.,  of  counsel),  for  pro  se. 

Before:   Moore  and  H.ws,  Circuit  Judges;  Bry.an,   District  Judge.* 


Moore,  Cir.  J.:  This  is  an  appeal  from 
the  District  Court's  approval  of  a  proposed 
settlement,  pursuant  to  Rule  23  of  the 
Federal  Rules  of  Civil  Procedure,  of  three 
consolidated  private  antitrust  national  class 
actions  brought  in  October,  19o8,  by  com- 
mercial, industrial  and  governmental  sub- 
scribers of  "central  station  protection 
scr\-ices"  against  four  defendant  corpora- 
tions to  recover  treble  damages  plus  at- 
tornevs'  fees  and  costs  under  Section  4 
of  the  Clayton  Act.  1.=;  U.  S.  C.  §  15  (1970). 
The  approved  settlement,  filed  on  Decem- 
ber 27,  1972,  calls  for  payment  by  the 
four  defendants  of  $10  million  to  the  three 
classes  of  plaintiffs  and,  in  addition,  grants 
a  fee  award  of  $1.5  million  to  counsel  for 
the  class  representatives.  The  District 
Court  retained  jurisdiction  ov^er  the  case 
for  the  purposes  of  determining  whether 
four  other  petitioning  firms  were  entitled 
to  share  in  this  fee.  The  first  group  of 
appellants,  consisting  of  members  of  the 
represented  classes,  attacks  the  settlement 
on  the  ground  that  it  is  so  small  as  to  be 
grossly  unfair  on  its  face.  They  also  ob- 
ject to  the  manner  in  which  the  District 
Court  approved  the  settlement.  A  second 
group  of  appellants,  also  members  oi  the 
represeated  classes,  seeks  to  overturn  the 
fee  award  and  to  prohibit  any  outside  at- 
torneys from  sharing  in  whatever  award 
might  ultimately  be  made. 

Although  all  considerations  point  to  the 
fact  that  the  $10  million  dollar  settlement 
is  fair  and  equitable,  those  same  considera- 
tions do  not  justify  such  a  large  counsel 
fee  award.  Consequently,  we  affirm  the 
District  Court's  approval  of  the  settlement 
and    reverse   and   remand   for  a   hearing  as 


to  the  fee  award.  We  do  not  yet  have 
the  jurisdiction  necessary  to  decide  whether 
anyone  other  than  counsel  for  the  class 
representatives  ought  to  share  in  any  fee 
which    might    ultimately    be    awarded. 

The  Facts 
Defendants  American  District  Telegraph 
Company  (ADT),  Grinnell  Corporation 
(Grinnell),  Holmes  Electric  Protective 
Company  (Holmes)  and  .Automatic  Fire 
Alarm  Company  (AF.\)  are  in  the  business 
of  providing  "central  station  protection 
ser\-ices"  against  the  hazards  of  loss  by 
burglary  or  fire.  Alarm  systems  are  in- 
stalled on  the  premises  of  their  customers, 
and  protection  services  are  furnished  under 
subscriber  contracts.  "Central  stations"  are 
maintained  in  various  cities  throughout  the 
country  where  the  alarm  devices  on  the 
protected   premises  are  monitored. 

The  class  actions  in  issue  developed  out 
of  a  civil  injunctive  action  brought  by  the 
United  States  against  the  defendants.  On 
November  27,  1964,  Judge  Wyzanski  filed 
an  opinion  finding  violations  of  Sections 
1  and  2  of  the  Sherman  Act.  United  States 
V.  Grinnell  Corporation  [1964  Trade  Cases 
1171,298],  236  F.  Supp.  244  (D.  R.  I.  1964). 
r)n  June  13,  1966,  the  Supreme  Court,  in 
a  six-to-three  decision,  affirmed  the  District 
Court  in  part,  reversed  in  part,  and  re- 
manded for  further  hearings  on  relief. 
United  States  v.  Grinnell  Corporation  [1966 
Tr.\de  Cases  H  71,789],  384  U.  S.  563  (1966). 
.■\fter  more  than  a  year  of  extensive  further 
documentation,  depositions,  negotiations 
and  hearings.  Judge  Wyzanski  entered  a 
final  decree  on  July  11,  1967.  Aside  from 
awarding    generalized    injunctive    relief,    in- 
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eluding-  a  prohibition  against  predatory  pric- 
ing "at  unreasonably  low  charges,"  the 
final  decree  directed  varying  amounts  of 
divestiture  of  the  assets  by  American  Dis- 
trict Telegraph  Company  in  twenty-one  of 
the  one  hundred  and  fifteen  cities  served 
by  ADT,  and  directed  other  relief  relating 
to  the  ofifering  of  contracts  by  ADT  to 
competitors  in  five  cities. 

Thereafter  two  treble  damage  actions 
were  brought  in  the  United  States  District 
Court  for  the  Eastern  District  of  Pennsyl- 
vania by  cnmpetitors  of  the  defendants, 
Robinson  Electric  Frotcclizr  Corporation  z: 
Grinnrll  Corporation,  Civ.  No.  27961  and 
Sentinel  Alarm  Corporation  v.  GrinneH  Cor- 
parntion,  Civ.  No.  36CK)1.  The  theory  of 
those  cases  was  that  the  defendants,  be- 
ginning in  19,^8,  had  attempted  to  drive 
tliem  out  of  business  by  predatory  pricing. 
After  extensive  discovery  covering  pricing 
practices,  the  defendants  settled  the  cases 
priiif  to  trial.  A  series  of  suits  instituted 
I)',  l)oth  competitors  and  -uhscribers  of  the 
ahirm  comyiany  defendants  followed.  Suits 
were  filed  by  over  forty-eight  competitors 
allcfjing  predatory  pricing  practices  in  over 
thirty  cities  througliout  the  United  States. 
In  addition  to  the  three  national  class  ac- 
tions sub  jndice.  over  fifty-four  other  indi- 
vidual subscriber  actions  were  filed  by 
otiier  counsel. 

]n  July,  1968,  these  three  national  class 
actions  were  commenced  in  the  United 
States  District  Court  for  the  Eastern  Dis- 
trict of  Pennsylvania  for  all  governmental, 
commercial  and  industrial  suliscribers  of 
the  defendants.  The  breadth  of  these 
classes  is  such  that  the  only  subscribers 
no!  covereii  are  homeowners,  federal  gov- 
ernmental agencies,  and  governmental  en- 
tities in  three  states  '  which  are  represented 
in  5  parate    statewide   class   actions. 

On  nctciber  3,  1968.  the  national  class 
actioi.s,  alonif  with  all  but  one  other  pend- 
ing competitor  case,  were  transierred,  pur- 
suant to  28  U.  S.  C.  §  1407,  to  the  United 
States  District  Ccmrt  for  the  Southern-Dis- 
trict of  New  York  for  consolidation  and 
coordination    for   pre-trial    purposes. 

At  the  time  this  settlement  agreement 
was  e.xecuted,  on  August  27,  1971,  the  na- 
tional class  actions  had  been  pending  for 
more  than  three  years.  Discovery  by  inter- 
rogatories and  requests  for  production  of 
documents  had  been  substantially  com- 
pleted. All  preliminary  motions  were  filed, 
briefed,    argued    and    resolved    by    judicial 


decision.  As  a  result  of  the  ruling  on  de- 
fendants' partial  summary  judgment  mo- 
tion, sxib  nom.  Russ  Togs,  Inc.  v.  Grtnnell 
Corporation  [1969  Trade  Cases  1[  72,931] 
304  F.  Supp.  279  (S.  D.  N.  Y.  1969),  affd 
426  F.  2d  850  (2d  Cir.),  cert,  denied,  400 
U.  S.  878  (1970),  the  three  national  class 
actions  were  held  to  have  been  timely 
filed.  However,  the  rulings  clearly  estab- 
lished that  with  respect  to  any  unfiled 
cases,  the  statute  of  limitations  expired  in 
September,  1968.  A  determination  of  the 
validity  of  the  class  action  device,  earlier 
staye<l  until  defendants'  motion  for  partial 
summary  judgment  had  been  adjudicated, 
was  briefed  and  supported  by  affidavits  and 
a  hearing  was  held  before  the  District 
Court  on  June  IS,  1971.  It  was  after  the 
class  action  hearing  that  settlement  nego- 
tiations between  class  counsel  and  counsel 
for  defendants  became  serious.  As  a  re- 
sult, the  District  Court  was  asked  to  with- 
hold any  class  action  determination  until 
after  the  settlement  negotiations  had  been 
exhausted.  Thereafter,  settlement  negotia- 
tions resulted  in  the  settlement  agreement 
dated  August  27,  1971. 

The  Settlement  Agreement  on  behalf  of 
these  three  national  class  actions  provided 
for  the  crcatirin  of  a  settleincnt  fund  in  the 
amount  of  $10  million  payable  to  the  classes 
over  a  five  year  period,  with  interest.  The 
period  for  includable  transactions  on  which 
the  allocation  of  the  settlement  fund  is 
based  is  the  period  from  April  13,  1957 
(four  years  prior  to  the  institution  of  the 
government  case)  to  July  11,  19(i8  (the 
day  after  the  actions  were  filed  and  one 
year  after  entry  of  the  final  decree  in  the 
government  case).  Notice  was  mailed  at 
dcfcndaiits'  expen~-e  to  89,000  of  their 
known  customer^  and  was  also  published 
for  three  consecutive  weeks  in  all  editions 
of  the  li'all  Street  Journal  and  the  AVtc  York 
Times.  Fourteen  thousand  one  hundred 
fifty-six  claimants  filed  claim.^-..  One  hun- 
dred eighty-four  attorneys  and  firms  filed 
notices  of  appearance  on  behalf  of  the 
claimants  and  were  served  with  defend- 
ants' papers  in  support  of  the  settlement. 
.\  number  of  the  plaintiffs  in  the  individual 
subscriber  nonclass  actions  decided  to  par- 
ticipate in  the  settlement  as  well. 

After  receiving  documents  from  counsel 
for  class  representatives  and  counsel  for 
defendants  in  support  of  the  proposed  set- 
tlement, and  all  claimants  having  an  oppor- 
tunity    to     file     objections     and     papers     in 
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support  thereof,  the  District  Court  held 
hearings  on  May  24  and  25,  1972,  so  that 
it  might  rule  on  the  propriety  of  the  settle- 
ment agreement,  pursuant  to  Rule  23(e) 
of  the  Federal  Rules  of  Civil  Procedure, 
and  might  award  fair  and  adequate  attor- 
neys' fees  to  those  who  had  represented 
the  interests  of  the  classes.  On  December 
27,  1972,  the  District  Court  approved  the 
settlement  agreement  and  awarded,  out  of 
the  settlement  fund,  $1.5  million  plus 
$14,918.73  out-of-pocket  expenses,  to  coun- 
sel for  the  class  representatives,  David 
Berger,  Esq.  and  David  Berger,  P.  A.  The 
Court  determined  that  further  hearings 
would  be  necessary  before  it  could  decide 
whether  other  attorneys  should  share  in 
the  fee  award. 

Under  the  proposed  settlement  and  the 
final  judgment  approving  it,  the  treble  dam- 
age claims  of  the  classes  are  dismissed  with 
prejudice. 

The  Settlement 
These  appellants,  members  of  the  classes 
which   received   the  $10  million   settlement, 
claim  both  that  the  settlement  was  inequi- 
table on  its  face  and  that  many  of  the  prin- 
ciples   applied    by    the     District    Court    in 
approving    the    settlement    were    erroneous 
and     mandate    reversal.     Appellants    make 
four  specific  contentions.    First,  they  allege 
that  the  settlement  fund  amounts  to  such  a 
■=mall   fraction   of  the  amount   which  might 
have  been  recovered  if  complete  victory  had 
been  attained  at  trial  that  the  law  demanded 
its  rejection  by  the  District  Court.    Second, 
appellants    submit   that   the    District    Court 
committed  reversible  error  when  it  refused 
to  permit  an  evidentiary  hearing  to  inve.sti- 
.L;Hte  the  propriety  of  the  settlement.    Third, 
they  argue  that  it  was  error  for  the  District 
Court  to  approve  of  the  class  action  solely 
for  the  purpose  of  settlement  while  reserv- 
ing approval  of  the  class  action  for  all  other 
P'.-r;'oses.    Finally,  appellants  urge  that  the 
District  Court  was  persuaded  in  its  decision 
to  approve  the  settlement  by  considerations, 
such  as  the  impecuniousness  of  the  defend- 
ants  and   the   inconvenience   that   might   be 
visited  upon  the  Court  in  the  event  that  the 
settlement   was    rejected,   which    were   both 
irrelevant  to  the  legal  issues  and  improperly 


entertained.    We   find   no   merit   in   any  of 
these  positions. 

As  we  evaluate  the  settlement  approved 
in  this  case,  this  Court  must  remain  mind- 
ful that: 

Great  weight  is  accorded  to  his  [the  trial 
judge's]   views  because  he  is  exposed  to 
the    litigants,    and    their    strategies,    posi- 
tions   and    proofs.     He    is    aware    of    the 
expense    and    possible   legal   bars   to   suc- 
cess.    Simply    stated,   he   is   on   the   firing 
line  and  can  evaluate  the  action  accord- 
ingly. 
Ace  Heating  &  Plumbing  Co.,  Inc.  v.  Crane 
Comfany   [1971   Trade  Cases  1173,762],  453 
F.  2d  30,34  (3d  Cir.  1971). 
In   fact,    so   much   respect   is   accorded   the 
opinion   of  the   trial   court  in  these  matters 
that  this  Court  will  intervene  in  a  judicially 
approved  settlement  of  a  class  action  only 
when     the    objectors     to    that     settlement 
have  made  a  clear  showing  that  the  District 
Court  has  abused  its  discretion.    Nen'man  v. 
Stein,  464   F.   2d  689   (2d   Cir.   1972);   West 
Virginia  v.  Chas.  Pfizer  &  Co.   [1^70  Trade 
Cases  \  73,240],  314  F.  Supp.  710  (S.  D.  N.  Y. 
1970),  440  F.  2d   1079   [1971   Trade  Cases 
1173,540],   (2d  Cir.),  cert,  denied  sub  nom., 
Cotler  Drugs.  Inc.  v.  Chas.  Pfizer  &  Co.,  404 
U.  S.  871  (1971). 

I. 

\Amount  of  Settlement] 

The  first  claim  set  forth  by  appellants  is 
that  the  $10  million  settlement  was  inade- 
quate as  a  m.atter  of  law.  They  allege  that 
the  settlement  amounts,  at  most,  to^only 
twelve  percent  of  what  the  District  Court 
found  was  the  potential  recovery  for  the  set- 
tlement period  and  that  such  a  proposed 
settlement  is  grossly  unfair  on  its  face  when 
liability  has  been  prima  facie  established. 

The  fact  that  a  proposed  settlement  may 
only  amount  to  a  fraction  of  the  potential 
recovery  does  not,  in  and  of  itself,  mean 
that  the  proposed  settlement  is  grossly  in- 
adequate and  should  be  disapproved.^ 

The  proposed  settlement  cannot  be  judged 
without  reference  to  the  strength  of  plam- 
tiffs'  claims.  "The  most  important  factor  is 
the  strength  of  the  case  for  plaintiffs  on  the 


=  In  fact  there  Is  no  reason,  at  least  In  theory, 
why  a  satls£actor>^  settlement  could  not  amount 
to  "a  hundredth  or  even  a  thousandth  part  of  a 
single  percent  of  the  potential  recover>'.  Any 
reading  of  Judge  Friendly's  opinion  in  Neitn>ian 
V.  Stem,  464  F.  2d  689  (2d  Or.  1972),  or  of  the 
District  Court's  opinion  In  Percodni  v.  Riker- 
.Voj.son  Corporation.  50  F.  R.  D.  473  (S.  D.  N.  Y. 
1970),  aff'd  sub  nam.,  Farber  v.  Eiker-Maxson 


Corporation,  442  F.  2d  457  (2d  Cir.  19T1),  which 
seems  Inconsistent  with  this  principle  misreads 
those  opinions. 

It  might  be  pointed  out  that  the  settlement 
agreement  approved  in  Sunrise  Toyota  v.  To- 
yota Motor  Company,  Ltd.,  1973-1  TRADE 
CASES  1  74,398.  at  93,821  (S.  D.  N.  Y.  1973).  did 
not  provide  for  the  payment  of  any  money  to 
the  class  members. 
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merits,  balanced  against  the  amount  offered 
in  settlement."  West  Virginia  v.  Chas.  Pfizer 
&  Co.,  supra,  440  F.  2d  at  1085.  See  also 
Protective  Committee  v.  Anderson,  390  U.  S. 
414  (1968);  Nezvman  v.  Stein,  supra;  Upson 
V.  Otis,  155  F.  2d  606  (2d  Cir.  1946);  Perco- 
dani  v.  Riker-Maxson  Corporation,  supra  note 
2;  Norman  v.  McKee,  290  F.  Supp.  29  (N.  D. 
Cal.  1968),  aff'd  431  F.  2d  769  (9th  Cir. 
1970).  If  the  settlement  offer  was  grossly 
inadequate,  as  appellants  contend,  it  can  be 
inadequate  only  in  light  of  the  strength  of 
the  case  presented  by  the  plaintiffs.  Natu- 
rally, they  describe  their  offensive  posture 
in  glowing  terms,  sparing  no  superlatives, 
while  the  defendants  show  a  similar  lack 
of  restraint  in  demeaning  the  value  of  plain- 
tiffs' cause  of  action.  Nevertheless,  the 
only  truly  objective  measurement  of  the 
strength  of  plaintiffs'  case  is  found  by  ask- 
ing: "Was  defendants'  liability  prima  facie 
established  by  the  government's  successful 
action?"  Whenever  such  liability  lias  been 
prima  facie  established,  any  party  wishing 
to  justify  a  settlement  offer  that  amounted 
to  only  a  small  fraction  of  the  ultimate  pos- 
sible recovery  would  appear  to  have  a  very 
substantial  burden  of  proof.  The  instant 
case,  however,  does  not  fall  into  this  cate- 
gory. 

[Government  Suit\ 

Section  5(a)  of  the  Clayton  Act  enables 
the  decree  in  a  successful  government  ac- 
tion to  be  used  as  prima  facie  evidence  of 
the  defendant's  violation  of  tlie  law  that  is 
established  in  that  action.  The  decree  ^\hich 
resulted  from  the  government's  Grinnell 
victory,  however,  has  ver>-  little  to  do  with 
the  instant  class  actions.  The  government's 
victory  was  in  large  part  predicated  on 
defciidant's  predatory  price  cutting  practices 
which,  according  to  the  Court,  demonstrated 
the  existence  of  both  monopoly  power  and 
an  intent  to  destroy  competition.  These 
findings  are  of  dubious  value  to  the  class 
plaintiffs  in  the  present  actions.  No  ques- 
tions with  respect  to  any  injury  to.,  sub- 
scribers were  either  put  in  issue  or  determined 
in  the  government  action.  In  fact  the  basis 
for  the  government  decree  was  probaWy 
adverse  to  the  interests  of  these  subscriber- 
plaintiffs,'  insofar  as  these  plaintiff's,  in  order 
to  obtain  monetary  relief,  have  to  prove 
that  the  monopolization  resulted  in  artifi- 
cially inflated  prices. 


Appellants  attempt  to  rebut  these  facts 
by  introducing  the  "O'Brien  Memorandum", 
a  document  written  by  the  Sales  Manager 
of  defendant  ADT  to  his  immediate  supe- 
rior, which  complains  of  the  high  prices 
which  that  defendant  was  charging  its  sub- 
scribers. See  Appendix  Vol.  I,  at  447G.  In 
addition,  they  argue  that  it  taxes  credulity 
for  defendants  to  assert  that  they  might 
conspire  against  competitors  over  a  pro- 
longed period  of  time  without  a  desire  to 
benefit  financially  by  overcharging  sub- 
scribers. Predatory  pricing  may  be  a  road 
to  monopoly  power;  the  end  of  monopoly 
power  may  be  a  hoped-for  monopoly  profit, 
an  end  which  can  only  be  finally  achieved 
through  illegally  inflated  prices.  Thes#  ar- 
guments represent  a  shift  in  ground  on  the 
part  of  appellants.  They  demonstrate  that 
at  its  core  their  case  is  based  not  on  the 
decision  in  the  government  suit,  but  rather 
on  the  contents  of  a  single  document  and  a 
logical  deduction. 

Since  defendants'  liability  was  not  prima 
facie  established  it  becomes  necessary  to 
consider  the  strength  of  the  case  presented 
by  the  class  members  in  order  to  determine 
whether  there  is  any  basis  for  appellants' 
claim  that  the  settlement  was  grossly  un- 
fair and  inadequate.  It  cannot  be  overem- 
phasized that  neither  the  trial  court  in 
approving  the  settlement  nor  this  Court  in 
reviewing  that  approval  have  the  right  or 
the  duty  to  reach  anj'  ultimate  conclusions 
on  the  issues  of  fact  and  law  which  underlie 
the  merits  of  the  dispute.  It  is  well  settled 
that  in  the  judicial  consideration  of  pro- 
posed settlements,  "the  [trial]  judge  does 
not  try  out  or  attempt  to  decide  the  merits 
of  the  controversy,"  West  Virginia  v.  Cluis. 
Pficer  &■  Co.,  supra,  314  F.  Supp.,  at  741, 
and  the  appellate  court  "need  not  and 
should  not  reach  any  dispositive  conclu- 
sions on  the  admittedly  unsettled  legal  is- 
sues. .  .  ."  West  Virginia  v.  Clias.  Ffizer 
&■  Co.,  supra,  440  F.  2d,  at  1085-86. 

The  government  in  its  case  indeed  proved 
that  defendants  were  guilty-  of  illegal  monopo- 
lization. This  finding,  however,  is  not  prima 
facie  proof  of  defendants'  liability  to  their 
subscribers.  Moreover,  even  the  basic  ques- 
tion of  monopolization,  although  prima  facie 
established,  is  still  open  to  attack.  The 
determination  in  the  government  action 
docs  not  estop  defendants  from  relitigating 


^  Orl>;lnally,  both  competitors  and  subscribers 
had  joined  together  after  the  goveniment  action 
In  an  attempt  to  coordinate  their  private  actions 
against  the  alarm  company  defendants.  Eventu- 
ally, competitor  £ind  subscriber  plaintiffs  stopped 


coordinating  discovery  because  the  interests  of 
the  two  groups  relating  to  the  proof  of  impact 
and  damages  rested  upon  diametrically  opposed 
theories. 
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the  question.  See  Emich  Motors  Corp.  v.  Gen- 
eral Motors  Corp.  [1950-1951  Trade  Cases 
<T  62,778],  340  U.  S.  558  (1951).  They  might 
well  carry  the  day  in  any  new  airing  of 
that  issue.  Three  Justices  of  the  United 
States  Supreme  Court  dissented  to  a  por- 
tion of  that  Court's  opinion  because  they 
felt  that  the  government's  proof  of  monopoU- 
zation  was  based  on  an  unfair  definition 
of  the  relevant  geographic  and  product- 
line  markets."  In  its  opinion  approving 
the  settlement  offer  this  District  Court 
found  these  market  issues,  and  consequently 
the  whole  monopolization  question,  very 
much  alive.  Detroit  v.  Grinneii  Corp.  [1973-1 
Trade  Cases  1174,341],  356  F.  Supp.  1380, 
1388  (S.  D.  N.  Y.  1972). 

Even  if  the  relitigation  of  the  market 
issues  does  not  succeed  in  overturning  the 
basic  finding  of  monopolization,  it  would 
almost  inevitably  affect  the  proof  of  impact 
and  damages.  It  appears  that  the  majority 
of  claimants  may  well  be  subscribers  in 
"competitive  cities",  t.  e.,  cities  where  prices 
were  low  and  alternative  services  were 
o;icn  to  subscribers.  Of  the  more  than 
14,000  claims,  over  8,800  are  apparently 
from  competitive  cities,  representing  approxi- 
mately sixty-two  percent  of  the  total  transac- 
tions reflected  in  the  claims  that  have  been 
submitted. 

[Class  Status] 

Finally,  the  record  shows  tliat  if  the 
proceedings  had  continued  and  had  not 
l:een  stopped  short  by  the  settlement  offer, 
tliere  would  have  been  a  serious  question 
,1^  to  whether  these  actions  could  have 
Ijecn  maintained  as  class  actions  at  all.  In 
'ti  approval  of  the  settlement  offer  the 
riistrict  Court  outlined  some  of  the  factors 
winch  militate  against  the  use  of  the  class 
action    device.     The    separate    liability    and 


damage  issues  present  enormous  difficul- 
ties. There  are  different  competitive  cli- 
mates in  each  of  the  locales  involved.  All 
the  members  of  a  class  did  not  contract  for 
the  same  services  even  in  the  same  city. 
In  addition,  a  substantial  administrative 
burden  could  have  resulted  from  approval 
of  the  class  actions  urged  in  this  case.  The 
District  Court  estimated  that,  at  an  abso- 
lute minimum,  the  separate  liability  and 
damage  issues  would  take  at  least  five  years 
to  try.  Such  necessitous  judicial  delays 
and  the  resulting  uncertainty  in  outcome 
were  all  factors  which  would  weigh  strongly 
in  any  decision  to  accept  a  settlement. 

The  class  action  issues  were  thoroughly 
briefed,  argued  and  orally  presented  to  the 
District  Court.  They  were  sub  judice  when 
the  settlement  now  before  this  Court  was 
negotiated  and  reached.  If  the  agreement 
is  overturned,  it  then  will  become  necessary 
for  the  District  Court  to  decide  the  issue, 
since  defendants  reserved  their  rights  to 
attack  the  class  action  anew. 

The  objectors  dispute  each  of  these  points 
vigorously,  but  the  fact  remains  that  their 
case  is  not  prima  facie  proven  by  the  gov- 
ernment's enforcement  action  and  that  sev- 
eral substantial  roadblocks  stand  in  the  way 
of  any  ultimate  victory  for  plaintiffs  on  the 
merits.  The  settlement  offer,  therefore,  is 
not  inadequate  as  a  matter  of  law  and  the 
fact  that  it  consists  of  one  fractional  por- 
tion of  the  possible  ultimate  recovery  rather 
than  another  is  insufficient  to  indict  its 
legal    adequacy    at    tlie    appellate    level. 

[Base  Recovery  I-igiirc] 

Even  if,  for  the  sake  of  argument,  we  as- 
sume that  the  District  Court's  approval  or 
the  settlement  offer  could  be  called  into 
question  because  the  settlement  amounted 
to  a  given  fractional  portion  of  the  ultimate 


'  The  defendants  were  found  guilty  of  monop- 
"■.luir.K  a  national  market  for  accredited  central 
station  services.  They  argue  that  no  matter 
how  their  services  are  defmed.  they  did  not 
conipele  in  a  single  national  market  but  rather 
competed  in  a  series  of  local  markets  so  that. 
.' t  lea.st  for  the  purposes  of  evaluating  impact, 
defendants'  conduct  must  be  Judged  in  terms  of 
the  conditions  and  activities  in  each  of  the 
areas.  Defendants  also  contend  that  non-inter- 
changeable services,  such  as  burglar  and  fire 
alarms,  should  not  have  been  lumped  together 
as  part  of  a  single  market.  Moreover,  defend- 
ants object  to  the  failure  to  take  account  of 
'■;hor  types  of  alarm  systems,  such  as  direct 
cuUection  services,  local  silarms,  telephone  an- 
swering services,  and  unaccredited  central  sta- 
tion protection  seri'ices,  in  determining  the 
e\istence  of  competition. 

The  dissenting  members  of  the  Supreme  Court 
aarec  with   defendants   that  the  majority's   at- 


tempt to  define  the  geographic  market  as  "the 
nation"  without  any  consideration  for  the  vari- 
ances in  competition  from  city  to  city  and  its 
Insistence  that  the  relevant  product  market  was 
restricted  to  accredited  central  station  protec- 
tion services  "dramatically  demonstrates  that 
its  [the  majority's]  action  has  been  Proscrus- 
tean— that  It  has  tailored  the  market  to  dimen- 
sions of  the  defendants"  and  that  this  "gerry- 
mandering market  definition"  resulted  In  a 
"strange  red-haired,  bearded,  one-eyed  man- 
with-a-limp  classification."  United  States  v. 
Grinneii  [1966  TRADE  CASES  1171,789],  384 
U.  S.  at  590-591  (dissent  of  Fortas,  J.).  The 
New  York  Times  reported  that  after  having  read 
Justice  Fortas'  opinion.  Judge  W\-^anskl,  the 
trial  judge  In  the  government  case,  stated  that 
"Justice  Fortas  went  to  the  heart  of  my  error 
...  If  I  had  heard  him  beforehand.  I  certainly 
would  have  rewritten  my  opinion."  The  New 
York  Times,  May  16.  1969,  at  20. 
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possible  recovery,  reversal  in  this  case 
would  remain  unwarranted.  Appellants'  argu- 
ment would  hinge  entirely  on  their  parallel 
assertions  that  the  settlement  offer:  (1) 
amounts  to  a  mere  twelve  percent  of  the 
potential  recovery  as  that  recovery  was 
computed  by  the  District  Court,  and  (2)  in 
fact  amounts  to  less  than  twelve  percent 
of  the  real  potential  recovery  which  was 
grossly  underestimated  by  the  District  Court. 
The  facts  do  not  bear  out  either  of  these 
claims.  Contrary  to  appellants'  assertions, 
the  settlement  offer  was  not  twelve  percent 
of  the  District  Court's  estimate  of  ultimate 
possible  recovery;  rather,  it  was  fully  one 
hundred  percent  of  the  District  Court's 
estimate  of  potential  recovery,  an  estimate 
that  was  correctly  deduced. 

In  analyzing  the  propriety  of  the  settle- 
ment offer  before  it,  the  District  Court 
largely  accepted  the  plaintiffs'  claim  that 
approximately  $330  million  worth  of  de- 
fendants' billings  to  them  during  the  11^ 
year  damage  period  were  artificially  inflated 
by  monoiKilistic  pricing  practices.  The  Court 
likewise  accepted  figures  supplied  by  ap- 
pellants to  the  effect  that  from  three  to 
seven  percent  of  these  billings  represented 
unlawful  monopoly  profit.  This  meant  that 
total  possible  liability  for  that  period  was 
between  $9.9  million  and  $23.1  million.  The 
District  Court  decided  that  the  $10  million 
settlement  was  "well  within  the  ballpark." 
Detroit  1'.  GriniTcU  Corf.,  supra,  at  1386. 

[Trchlmy] 

The  District  Court  did  not  approve  a 
settlement  offer  that  amounted  to  twelve 
percent  of  plaintiffs'  potential  recovery-. 
Appellants'  twelve  percent  figure  is  based 
upon  the  assumption  that  potential  recov- 
ery- is  not  limited  to  single  damages,  but 
rather  consists  of  treble  damages.  They 
therefore  reach  the  conclusion,  which  they 
inexplicably  attribute  to  the  District  Court, 
that  ultimate  recovery  amounts  to  $69.3 
(3  X  $23.1)  million  (tliey  ignore  the -lower 
end  ol'  the  scale  which  they  themselves 
established).  On  this  basis  they  calculated 
that  the  $10  million  settlement  offer  amounted 
to  only  twelve  percent  [sic]  of  the  $69.3 
million  potential  recovery. 

Ignoring  for  the  moment  their  use  of 
only  the  top  portion  of  the  recovery  range, 
we  find  that  their  position  turns  on  the 
question  of  whether  tre'ole  damages  ought 
to  be  used  to  calculate  the  potential  lia- 
bility. Appellants  argue  that  trebling  is 
compelled  by  the  punitive  provisions  of  the 


which  they  have  submitted  on  this  issue 
is  a  recent  unreported  memorandum  opin- 
ion of  the  United  States  District  Court  for 
the  Eastern  District  of  Illinois  which  holds 
that  trebHng  of  the  base  range  is  necessary 
because  without  it: 

[T]he  defendants  would  retain  a  sub- 
stantial portion  of  any  illegal  gains  rather 
than  be  penalized  for  their  violations  of 
the  antitrust  laws  as  Congress  clearly  in- 
tended by  its  provision  for  treble  damages. 

Illinois  V.  J.  S.  Peterson  Coal  Co.,  Civil 
Action  No.  71-C-2548  (E.  D.  111.  May  29, 
1973). 

The  Eastern  District  of  Illinois,  in  turn, 
cited  no  authority  for  its  position  but  rather 
relied  exclusively  on  the  observation  that: 

There  is  nothing  in  the  language  or  the 
history  of  the  antitrust  laws  which  sug- 
gests that  single  recovery  of  the  damages 
sustained  by  victims  of  antitrust  viola- 
tions who  file  claims  is  the  proper  meas- 
ure of  their  recovery.  The  provision  for 
treble  damages  is  obviously  contrary  to 
such  a  conclusion. 

Id. 

While  it  is  true  that  treble  damages  are 
extracted  from  a  defendant  who  ultimately 
losses  a  civil  antitrust  suit  on  the  merits, 
there  are  strong  reasons  why  trebling  is 
improper  when  computing  a  base  recovery 
figure  which  will  be  used  to  measure  the 
adequacy  of  a  settlement  oft'er.  First,  the 
vast  majority  of  courts  which  have  ap- 
proved settlements  in  this  type  of  case, 
even  though  they  may  not  have  explicitly 
addressed  the  issue,  have  given  their  ap- 
proval to  settlements  which  are  tradition- 
allv  based  on  an  estimate  of  single  damages 
on'ly.  See  Halper,  The  Unsettling  Problems 
of  Settlement  in  Antitrust  Damage  Cases,  32 
AB.\  Section  of  Antitrust  Law  98  (1966); 
Alioto,  The  Economics  of  a  Treble  Damage 
Case,  il  AV..\  Section  of  Antitrust  Law  87 
(1966).  Second,  to  argue  that  treble  dam- 
ages ought  to  be  considered  in  a  calculation 
of  a  base  recovery  range  is  to  distort  the 
entire  theoretical  foundation  which  under- 
lies the  settlement  process.  It  requires 
defendants  to  admit  their  guilt  for  the  pur- 
pose of  settlement  negotiations.  One  of 
the  underlying  premises  on  which  such 
negotiations  are  based,  however,  is  that 
defendants  never  have  to  concede  their 
guilt.  They  can  protest  their  innocence  of 
any  wrongdoing  and  assert  that  they  are 
settling  for  purely  pragmatic  business  rea- 
sons. To  require  treble  damages  to  be 
considered   as  part   of   the   computation  of 
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feiidants  automatically  to  concede  guilt  at 
the  outset  of  negotiations.  Such  a  conces- 
sion would  upset  the  delicate  settlement 
balance  by  giving  too  great  an  advantage 
to  the  claimants — an  advantage  that  is  not 
required  by  the  antitrust  laws  and  one 
which  might  well  hinder  the  highly  favored 
practice  of  settlement. 

In  addition  to  their  claim  that  the  twelve 
percent  recovery  was  unjust  as  a  matter 
of  law,  appellants  allege  that  the  District 
Court  substantially  underestimated  the  ulti- 
mate recovery  figure.  They  claim  that  ulti- 
mate recovery  could  well  amount  to  $170 
million — almost  eight  times  the  maximum 
recovery  calculated  by  the  Court,  and  more 
them  seventeen  times  the  Court's  minimum 
recovery  estimate.  There  is  no  foundation 
for  such  claims. 

[Legal  Exprnscs] 

Appellants  first  allege  that  the  base  re- 
covery figure  was  substantially  understated 
because  it  did  not  include  any  provision 
for  the  claimant.'^'  legal  expenses.'  Ai>pel- 
lants  are  not  askmg  that  reasonable  legal 
expenses  for  services  actually  rendered  by 
their  attorneys  be  added  to  whatever  settle- 
m.ent  figure  is  finally  agreed  upon.  Such 
a  request  would  fly  directly  into  the  face 
of  clear  authority  which  holds  that  plain- 
tiffs and  not  defendants  are  responsible 
for  paying  the  fees  of  plaintiffs'  attorneys. 
See  Philadelphia  v.  Chas.  Pfizer  &  Co.,  Inc. 
f!072  Trade  Cases  1174,033],  345  F.  Supp. 
4.S4  (S.  D.  N.  Y.  1972);  Norman  z:  McKec. 
supra. 

Rather,  appellants  are  asserting  that  the 
District  Court  was  compelled  to  inflate  its 
L->!imate  of  ultimate  possible  recovery  by 
addmg  to  it  the  attorneys'  fees  authorized 
by  .Section  4  of  the  Clayton  Act  to  plain- 
ti.'Ts  who  are  victorious  on  the  merits — a 
! actor  which  would  increase  the  potential 
rcc'^verv  by  as  much  as  $10  million. 

This  claim  must  fail  for  the  same  reasons 
tliat  dispose  of  appellants'  treble  damage 
..rgunient.  The  provision  for  recovery  of 
attorneys'  fees  contained  in  Section  4  of 
the  Clayton  Act  is  dependent  upon  re- 
covery of  a  judgment.  Decorative  Stone  Co. 
z:  Building  Trades  Council,  23  F.  2d  426,  428 
'2d     Cir.).    cert,    denied,    277    U.     S.    594 


(1928);  Alden-Rochelle,  Inc.  v.  American 
Society  of  Composers,  Authors  and  Pub- 
lishers [1948-1949  Trade  Cases  If  62,288], 
80  F.  Supp.  888  (S.  D.  N.  Y.  1948).  See 
also  Trans  World  Airlines,  Inc.  v.  Hughes 
[1970  Trade  Cases  1173,142],  312  F.  Supp. 
478,  483  (S.  D.  N.  Y.  1970),  modified  [1971 
Trade  Cases  H  73,690],  449  F.  2d  51  (2d 
Cir.  1971),  reversed  on  other  grounds, 
[1973-1  Trade  Cases  1174,295],  [409  U.  S. 
363]  (1972).  Here,  plaintiffs  have  settled 
in  order  to  avoid  the  considerable  risk  that 
they  would  not  be  able  to  recover  at  all. 
There  can  be  no  warrant  for  urging  that  in 
such  circumstances  the  court  is  required 
to  add  on  the  attorneys'  fees  that  would 
accrue  to  plaintiffs  only  if  they  were  suc- 
cessful in  litigating  these  actions.  To  do 
so  would  be  tantamount  to  a  judicial  as- 
sumption that  settlement  negotiations  were 
predicatetl  on  defendants'  adm.ission  of 
guilt.  Such  an  assumption  is  contrary  to 
the  basic  principles  which  underlie  settle- 
ments. 

[Settlement  Period] 

The  final  portion  of  appellants'  attack 
on  the  District  Court's  computations  is  the 
most  extreme  of  all.  They  contend  that 
the  11 '4  years  from  April  13,  1957,  to 
July  11,  1968,  were  erroneously  denomi- 
nated as  the  "settlement  period."  The  trxie 
settlement  period,  accorrling  to  appellants, 
should  have  also  covered  the  "tacit  con- 
spiracy" era  from  1947  to  1953.  Once  this 
is  done,  they  calculate  that  an  additional 
$90  million  should  have  been  added  to  the 
potential  recovery  figure,"  so  that  the  total 
cumulative  ultimate  recovery  of  plaintiffs, 
assuming  complete  victory  on  the  merits, 
would  be  in  the  neighborhood  of  $170  mil- 
lion, of  which  the  $10  million  settlement  is 
betv\een  five  and  six  percent. 

This  claim  is  rooted  in  tlie  government 
enforcement  action  which  found  that,  for 
the  period  between  1947  and  1953,  defend- 
ants Grinnell  and  Holmes  unlawfully  con- 
spired to  commit  anti-competitive  acts  with 
defendant  ADT  while  the\'  were  unaffiliated 
companies  and  ostensible  competitors  act- 
ing under  conditions  of  free  and  open 
competition.  The  lower  court  considered 
the  possibility  of  an  extension  of  the  settle- 
ment period  based  on  this  "fraudulent  con- 


'  Appellants  judge  that  le.cial  fees  could  rea- 
sonably amount  to  ten  or  fifteen  percent  of  the 
liability.  If  liability  amounts  to  $69  million, 
a.s  it  would  If  treble  damages  were  considerc-d. 
then  reasonable  attome\s'  fees  might  amount 
■to  as  much  as  $10  million  it  victory-  on  the 
mi^rits  were  ultimately  obtained.  This  would 
^r'nc  the  base  recoverv-  fieuro  to  approximately 


«  Total  billings  during  this  period  amounted 
to  S400  million.  Seven  percent  of  that  figure  is 
$28  million,  which  trebled  equals  $84  million. 
If  a  h>T)othetical  attorneys  fee  of  $6  million  is 
added  "to  this  amount,  the  $90  million  figure  can 
be  obtained. 
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cealment"  theory  and  dismissed  it,  inter 
alia,  because  "the  relationship  between  the 
defendants  [as  affiliated  companies]  was 
public  and  common  knowledge  for  a  long 
time."  Detroit  v.  Grinnelt  Corp.,  supra,  at 
1387. 

In  order  to  establish  fraudulent  conceal- 
ment, a  claimant  must  show:  (1)  that  de- 
fendants concealed  the  basic  facts  that 
would  reveal  the  existence  of  their  monop- 
olistic behavior,  and  (2)  that  plaintiffs 
were  ignorant  of  those  facts  through  no 
fault  of  their  own.  See  Moviecolor  Ltd.  v. 
Eastman  Kodak  Company  [1961  Trade  Cases 
1169,957],  288  F.  2d  80.  87  (2d  Cir.),  cert, 
denied.  368  U.  S.  821  (1961).  See  also 
Baker  v.  F.  &  F.  Investment  Company  [1970 
Trade  Cases  1173,040],  420  F.  2d  1191  (7th 
Cir),  cert,  denied,  400  U.  S.  821   (1970). 

[Fraudulent  Concealment] 

Because  the  statute  of  limitations  in 
private  antitrust  suits  generally  cuts  off 
claims  that  arise  more  than  four  years 
before  the  inception  of  the  government 
enforcement  action  which  tolls  that  statute 
until  one  year  after  the  conclusion  of  such 
action,'  plaintiffs  would  have  been  required 
to  present  their  proof  of  fraudulent  con- 
cealment to  recover  any  claims  for  the 
period  before  April  13.  1957  (the  govern- 
ment's action  having  been  filed  on  April  13, 
1961).  Moviecolor  Ltd.  v.  Eastman  Kodak 
Company,  supra.  If  such  surreptitious  anti- 
comi)etitive  behavior  could  be  demon- 
strated, the  statute  of  limitations  could  be 
extended  beyond  its  typical  four  year  reach 
to  the  date  when  the  concealment  began. 
Like  the  institution  of  the  government 
action,  fraudulent  concealment  tolls  the 
four  year  statute  of  limitations. 

The  operation  of  the  "government  toll" 
means  that  the  earliest  date  to  which  this 
suit  can  be  extended  is  April  13.  1957, 
four  years  before  the  commencement  of 
the  government  enforcement  action  which 
tolls  the  statute  under  Section  5(b)  of  the 
Clayton  Act.  15  U.  S.  C.  §  16(b)  (1-970). 
One  may  tack  the  government  toll  on  to 
the  one  arising  from  fraudulent  conceal- 
ment only  if  the  acts  of  fraudulent  conceal- 
ment continued  into  or  beyond  the  earliest 
day  for  which  recovery  could  be  sought  due 
to  the  government  toll — in  this  case.  April 
13,  1957. 


Appellants  argue  that  defendants  were 
engaged  in  acts  of  fraudulent  concealment 
between  1947,  when  defendants  Holmes 
and  ADT  ostensibly  terminated  their  un- 
lawful written  agreement  of  1906  which 
divided  business,  market  areas  and  custom- 
ers, and  1953,  when  the  continued  affilia- 
tion between  defendants  became  public 
knowledge  through  extensive  newspaper 
publicity  which  resulted  from  Grinnell's 
acquisition  of  ADT  and  the  Justice  Depart- 
ment's inquiry  into  that  acquisition.  How- 
ever, if  the  fraudulent  concealment  ended 
in  1953,  then  the  cause  of  action  for  that 
period  may  be  deemed  to  have  arisen  in 
that  year.  The  earliest  date  to  which 
this  suit  can  be  extended  is  April  13, 
1957.  Obviously,  under  these  conditions, 
there  is  an  unbridgeable  gap  between  1953 
and  1957  and  even  if  fraudulent  conceal- 
ment occurred  during  the  1947-53  period, 
suit  on  events  which  occurred  at  that  time 
would  be  fruitless. 

Appellants  correctly  point  out  that  when 
an  antitrust  cause  of  action  is  concealed,  the 
statute  of  limitations  does  not  begin  to  run 
when  the  concealment  ends,  but  rather  when 
the  plaintiff  either  acquires  actual  knowledge 
of  the  facts  that  comprise  his  cause  of  action 
or  should  have  acquired  such  knowledge 
through  the  exercise  of  reasonable  diligence 
after  being  apprised  of  sufficient  facts  to  put 
him  on  notice.  Traccrlah,  Inc.  v.  Industrial 
Nucleonics  Corp.,  313  F.  2d  97  (1st  Cir.  1963); 
Crwnmcr  Co.  v.  Dupont  [1958  Trade  Cases 
1169.031],  255  F.  2d  425  (5th  Cir.),  cert, 
denied,  358  U.  S.  (1958).  Once  it  appears 
that  the  statute  of  limitations  has  run,  the 
plaintiff  must  sustain  the  burden  of  showing 
not  merely  that  he  failed  to  discover  his 
cause  of  action  prior  to  the  running  of  the 
statute  of  limitations,  but  also  that  he  exer- 
cised due  diligence  and  that  some  affirmative 
act  of  fraudulent  concealment  frustrated  dis- 
covery notwithstanding  such  diligence  Laun- 
dry Equipment  Sales  Corp.  v.  Borg-lVamer 
Corp.  [1964  Trade  Cases  1171,186],  334  F.  2d 
788  (7th  Cir.  1964);  Moviecolor  Ltd.  v.  East- 
man Kodak  Co.,  supra;  Starviciv  Outdoor 
Theatre,  Inc.  v.  Paramount  Film  Distributing 
Corp.  [1966  Trade  Cases  1171,683],  254  F. 
Supp.  855  (N.  D.  III.  1966).  See  also  Daw- 
son. Undiscovered  Fraud  and  Statutes  of  Limi- 
tation. 31  Mich.  L.  Rev.  591  (1933);  Dawson, 
Fraudulent  Concealment  and  Statutes  of  Limi- 


'  (b)  Whenever  any  civil  or  criminal  pro- 
ceeding is  instituted  by  the  United  States  to 
prevent,  restrain,  or  punish  violations  of  any 
of  the  antitrust  laws,  but  not  including  an 
action  under  section  15(a>  of  this  title,  the 
running   of   the   statute  of  limitations   in   re- 


spect of  every  private  right  of  action  arising 
under  said  laws  and  based  in  whole  or  in  part 
on  any  matter  complained  of  in  said  proceed- 
ing shall  be  suspended  during  the  pendency 
thereof  and  for  one  year  thereafter  .... 
15  U.  S.  C.  §.  16(b)  (1970). 
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tations,  31  Mich.  L.  Rev.  875  (1933).  Appel- 
lants have  not  even  attempted  to  make  such 
a  showing.  Their  sole  complaint  is  that 
appellees  have  not  proven  that  each  of  the 
claimants  had  actual  or  constructive  knowl- 
edge of  the  fraudulent  concealment.  How- 
ever, the  burden  of  proof  is  upon  appellants 
and  not  upon  appellees.  Needless  to  say, 
they  have  neither  carried  nor  attempted  to 
carry  this  burden.  In  their  reply  brief, 
appellants  reverse  their  field  and  argue  that 
th^  fraudulent  concealment  may  well  have 
continued  after  19S3.  They  exclaim  with 
some  indignation  that  "there  is  not  an  iota 
of  evidence  and  none  is  cited  by  defendants 
to  support  their  bold  assertion  that  the  'con- 
cealment ended'  in  1953."  .Appellants'  Reply 
Brief,  at  8.  (Emphasis  supplied).  This  in- 
dignation is  ironic  in  light  of  the  fact  that  the 
consignment  of  the  fraudulent  concealment 
to  the  1947-53  period  was  originally  the 
work  of  the  appellants  and  was  simi)ly  as- 
sumed to  be  correct  by  the  appellees  for  the 
sake  of  argument.  Once  again,  appellants 
appear  to  be  shifting  to  and  fro  in  an 
attempt  to  conceal  the  flaws  in  their  position. 
Since  no  appellant  has  ever  tendered  any 
proof  to  the  effect  that  fraudulent  conceal- 
ment persisted  after  1953,  that  issue  must  be 
considered  as  settled  in  favor  of  appellees. 

The  conclusion  is  inescapable  that  the 
base  liability  figure  against  which  the  Dis- 
trict Court  measured  the  settlement  offer 
was  in  all  respects  an  adequate  and  fair 
figure. 

Appellants  can  muster  no  other  arguments 
to  support  their  contention  that  the  settle- 
ment offer  was  legally  inadequate.  We, 
therefore,  hold  that  the  District  Court's  ap- 
proval was  justified  and  proper. 

[General  Apf<roz-al] 

Any  claim  by  appellants  that  the  settle- 
ment offer  is  grossly  and  unreasonably  in- 
adequate is  belied  by  the  fact  that,  from  all 
appearances,  the  vast  preponderance  of  the 
class  members  willingly  approved  the  offer. 
Only  twenty  objectors  appeared  from  the 
group  of  14,1.S6  claimants.  The  total  billings 
of  the  objectors  consisted  of  approximately 
$270,000  during  the  settlement  period  or 
approximately  one  half  of  one  percent  of  the 
billings  of  all  claimants.  One  hundred  and 
fifty  attorneys  entered  appearances  for  class 
members  who  filed  claims;  only  five  of  these 
attorneys  objected  to  the  settlement  in  the 
court  below;  only  one  law  firm  pursued  its 
objection  to  this  Court.  General  approval 
of  the  terms  of  the   settlement   is   further 


indicated  by  the  fact  that  a  number  of  plain- 
tiffs in  the  individual  subscriber  non-class 
actions  have  decided  to  participate  in  it. 
Plaintiffs  in  only  thirty-nine  of  the  eighty- 
four  individual  cases  have  decided  not  to 
participate  and  their  cases  remain  pending. 

The  favorable  reception  of  the  settlement 
offer  at  the  hands  of  both  plaintiffs  and  the 
individual  attorneys  who  had  little  or  noth- 
ing to  do  with  the  negotiation  of  the  settle- 
ment is  strong  evidence  that  the  District 
Court  not  only  failed"  to  abuse  its  discretion 
in  approving  the  settlement  but  fulfilled  its 
obligation  in  exemplary  fashion. 

II. 

[Hearing] 

Appellants  next  argue  that  irrespective  of 
the  adequacy  of  the  settlement  oft'er,  the 
District  Court  erred  when  it  refused  to 
permit  an  additional  evidentiary  hearing  on 
the  p'roprietj-  of  the  settlement.  They  ask, 
at  the  very  least,  that  this  Court  reverse 
and  remand  the  cases  with  instructions  to 
the  lower  court  to  afford  them  the  oppor- 
tunity to  develop,  through  discovery,  facts 
which  might  be  germane  to  the  propriety 
of  the  settlement. 

The  rule  in  this  Circuit  provides  that  an 
approval  of  a  class  action  settlement  offer 
by  a  lower  court  must  be  overturned  if  that 
court  acted  "without  [knowledge  of]  suf- 
ficient facts  concerning  the  claim"  or  if  it 
"failed  to  allow  objectors  to  develop  on  the 
record  facts  going  to  the  propriety  of  the 
settlement."  Newman  v.  Stein,  supra,  at  692.  ■ 
Yet  this  directive  must  be  read  with  the 
perspective  provided  by  Young  v.  Kate, 
447  F.  2d  431  (5th  Cir.  1971)  which  held 
that: 

It  is  not  necessary  in  order  to  deter- 
mine whether  an  agreement  of  settlement 
and  compromise  shall  be  approved  that 
the  court  try  the  case  which  is  before 
it  for  settlement  .  .  .  Such  procedure 
would  emasculate  the  verv  purpose  for 
which  settlements  are  made.  The  court 
is  only  called  upon  to  consider  and  weigh 
the  nature  of  the  claim,  the  possible  de- 
fenses, the  situation  of  the  parties,  and 
the  exercise  of  business  judgment  in  deter- 
mining whether  the  proposed  settlement  is 
reasonable  [citing  A'euwirtli  v.  Allen,  338 
F.  2d  2  (2d  Cir.  1964)]. 

447   F.   2d   at   433. 

See  also  In  Re  Riggi  Brothers  Co.,  42  F. 
2d  174,  176  (2d  Cir.),  cert,  denied  sub  nom.. 
Wood  &  Selick,  Inc.  v.  Todd,  282  U.  S.  881 
(1930).     When   a   District    Court   exercises 
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its  authority  in  approving  a  settlement  offer, 
it  must  give  comprehensive  consideration  to 
all  relevant  factors  and  yet  the  settlement 
hearing  must  not  be  turned  into  a  trial 
or  a  rehearsal  of  the  trial.  See  also  IVcst 
Virginia  v.  Chas.  Pfizer  &  Co.,  supra,  314 
F.  Supp..  at  741,  440  F.  2d  at  1085-86.  The 
Court  must  eschew  any  rubber  stamp 
approval  in  favor  of  an  independent  evalua- 
tion, yet,  at  the  same  time,  it  must  stop 
short  of  the  detailed  and  thorough  investiga- 
tion that  it  would  undertake  if  it  were 
actually  trying  the  case. 

The  question  becomes  whether  or  not  the 
District  Court  had  before  it  sufficient  facts 
intelligently  to  approve  the  settlement  offer. 
If  it  did,  then  there  is  no  reason  to  hold  an 
additional  hearing  on  the  settlement  or  to 
give  appellants  authority  to  renew  discovery. 
There  is  no  doubt  that  it  did.  The  Court 
specifically  considered:  (1)  the  complexity, 
expense  and  likely  duration  of  the  litigation, 
Detroit  v.  Grinnell  Corp.,  supra,  at  1388-89; 
(2)  the  reaction  of  the  class  to  the  settle- 
ment. Id.  at  1385-86;  (3)  the  stage  of  the 
proceedings  and  the  amount  of  discovery 
completed,  Id  at  1386;  (4)  the  risks  of 
establishing  liability,  Id.  at  1388;  (5)  the 
risks  of  establishing  damages,  Id.;  (6)  the 
risks  of  maintaining  the  class  action  through 
the  trial.  Id  at  1389-90;  (7)  the  ability  of 
the  defendants  to  withstand  a  greater  judg- 
ment. Id.  at  1389;  (8)  the  range  of  reason- 
ableness of  the  settlement  fund  in  light  of 
the  best  possible  recovery,  Id.  at  1387;  (9) 
the  range  of  reasonableness  of  the  settlement 
fund  to  a  possible  recovery  in  light  of  all 
the  attendant  risks  of  litigation.  Id.  at 
1385. 

Appellants  argue  that  the  hearing  which 
did  precede  the  court's  approval  mocked 
justice  because  they  were  not  given  any 
authority  of  discovery  from  which  they 
could  fashion  an  affective  presentation.  More 
specifically,  the  objectors  argue  that,  as  a 
result  of  their  inability  to  make  additional 
demands   for   defendants'   records,   the^^Pis- 


trict  Court  at  no  time  considered  the  type 
of  economic  data  which  they  declare  to 
be  indispensable  to  any  competent  judicial 
evaluation  of  a  settlement  offer.  To  support 
their  claim,  the  objectors  cite  the  Manual 
For  Complex  Litigation  which  provides  that: 

Particularly  in  civil  antitrust  class  ac- 
tions in  which  settlements  are  proposed 
is  the  need  of  the  court  for  reliable 
economic  data  great.  In  the  absence  of 
reliable  economic  data  concerning  the 
damage  suffered  by  each  class  and  sub- 
class as  a  result  of  the  alleged  illegal 
conduct,  a  rational  determination  of  what 
is  fair  and  reasonable  cannot  be  made. 

Manual  For  Complex  Litigation  §  1.46  (1973). 

The  general  request  by  appellants  for 
economic  information  focuses  on  "data  show- 
ing class  damages"  and  asks  the  defendants 
to  supply;  a  comparison  in  several  other 
areas  of  the  nation  of  the  differences  between 
defendants'  prices  and  the  lower  prices  of 
their  admittedly  peripheral  competitors;  the 
number  of  defendants'  competitors;  the  na- 
ture and  extent  of  their  competition;  and  the 
sizeable  barriers  to  new  entry  in  the  industry. 
What  the  appellants  really  seem  to  be 
asking  for  is  the  right  to  begin  discovery 
from  first  principles.  The  record  discloses 
that  a  great  deal,  if  not  all,  of  this  informa- 
tion already  exists  in  the  depository  and 
could  have  come  to  the  attention  of  ap- 
pellants' counsel  if  he  had  expended  the 
necessary  effort. 

Appellant's  claim  that  there  was  a  need 
for  further  discovery  to  develop  the  facts 
falls  flat  in  view  of  the  extensive  evidentiary 
base  already  available  at  the  document  de- 
pository.' The  objectors  asked  the  Court 
below  to  allow  them  to  conduct  discovery 
and  to  subpoena  witnesses  for  the  settle- 
ment hearing.  Counsel  for  appellants  can- 
didly admitted  below,  however,  that  he  had 
not  even  read  the  record  in  the  government 
enforcement  action,  nor  had  he  spent  much 
time  in  the  document  depository.'  Rather, 
he   remarked    that    it   was   not    his    duty   to 


"  The  inventory  of  the  depository-  Includes 
documents  produced  to  the  government,  deposi- 
tions taJcen  in  the  government  case,  the  entire 
record  in  the  go\-ernment  case,  documents  pro- 
duced by  and  depositions  of  defendants  taken  in 
the  Philadelphia  actions,  as  well  as  hundreds 
of  thiiusands  of  additional  documents  demanded 
pursuant  to  Rule  34  by  the  plaintiffs  in  these 
cases.  In  addition  many  documents  produced 
by  the  discovery  procedures  in  the  Instant  cases 
were  placed  in  the  depositor^-.  These  documents 
include  many  spreadsheets  of  painstakingly  as- 
sembled transaction  data  and  calculations  re- 
quested by  plaintiffs  to  support  damage  theories 
they  planned  to  assert.  One  answer  by  one  de- 
fendant alone   contains   hundreds  of  thousands 


of  statistics  on  transactions  with  subscriber 
plaintiffs.  In  addition,  the  documents  produced 
by  defendant  ADT  include  the  most  detailed 
financial  data  (e.  g.,  full  revenue  and.  cost  anal- 
yses for  each  of  its  approximately  125  central 
stations)  and  more  than  50,000  competition  re- 
ports detailing  the  significant  competitive  fac- 
tors pertinent  to  individual  bids  and  trans- 
actions. 

3  "The    Court:    How    meiny   days    were    you 

there  (at  the  depositorj-)  ? 

Mr.   Kronfeld:    We  must   have  been  at  the 

depository  at  least  four  da>s. 
The   Court:     What    do   you   think   you   are 

going   to   get  out   of   the   depository   in    four 

days?    The  people  in  Chicago  were  there  for 


617 


n-,    4  ir" 


«5  a  T  1 


Ctty  of  Detroit  v.  Grinnell  Corp. 


investigate  the  material  that  had  already 
been  produced.  He  claims  that  since  the 
proponents  of  the  settlement  have  the  bur- 
den of  justifying  it  to  the  satisfaction  of  the 
trial  court,  it  remains  their  duty  to  produce 
documents  and  other  evidence  to  substantiate 
the  offer.  He  apparently  feels  that  he  may 
sit  back  and  request  the  production  of 
documents  that  have  already  been  produced 
— documents  with  which  he  may  be  un- 
familiar simply  because  he  entered  the 
litigation  when  it  was  already  in  an  ad- 
vanced stage. 

In  general  the  position  taken  by  the 
objectors  is  that  by  merely  objecting,  they 
are  entitled  to  stop  the  settlement  in  its 
tracks,  without  demonstrating  any  factual 
basis  for  their  objections,  and  to  force  the 
parties  to  expend  large  amounts  of  time, 
money  and  effort  to  answer  their  rhetorical 
questions,  notwithstanding  the  copious  dis- 
covery available  from  years  of  prior  litiga- 
tion and  extensive  pre-trial  proceedings. 
To  allow  the  objectors  to  disrupt  the  settle- 
ment on  the  basis  of  nothing  more  than 
their  unsupported  suppositions  would  com- 
pletely thwart  the  settlement  process.  On 
their  theory  no  class  action  would  ever  be 
settled,  so  long  as  there  was  at  least  a 
single  lawyer  around  who  would  like  to 
replace  counsel  for  the  class  and  start  the 
case  anew.  To  permit  the  objectors  to 
manipulate  the  distribution  of  the  burden 
of  proof  to  achieve  such  an  end  would  be 
to  permit  too  much.  Although  the  parties 
reaching  the  settlement  have  the  obligation 
to  support  their  conclusion  to  the  satisfac- 
tion of  the  District  Court,  once  they  have 
done  so,  they  are  not  under  any  recurring 
obligation  to  take  up  their  burden  again 
and  again  ad  infinitum  unless  the  objectors 
have  made  a  clear  and  specific  showing 
that  vital  material  was  ignored  by  the  Dis- 
trict Court.  There  is  no  need  for  the  Dis- 
trict Court  to  hold  an  additional  evidentiary 
hearing  on  the  propriety  of  the  settlement. 
Its  conclusion  appears  to  have  been  reached 
only  after  a  thorough  investigation  of  all 
relevant  facts. 

III. 
[Class  Status] 

The  District  Court  reserved  judgment  as 
to  whether  a  class  action  ought  to  be  per- 
mitted under  the  circumstances  when  the 
parties  indicated  that  such  a  suspension  of 


judgment  would  aid  their  settlement  efforts. 
The  settlement  itself  assumed  the  existence 
of  a  proper  class  under  Rule  23,  and  for 
the  purpose  of  approving  the  settlement, 
the  District  Court  acquiesced  in  that  as- 
sumption. The  objectors'  third  assertion  of 
error  focuses  on  the  fact  that  the  District 
Court  approved  the  class  action  urged  by 
plaintiffs  for  the  purpose  of  settlement  only. 

It  is  difficult  to  pinpoint  the  direction 
of  this  particular  allegation.  On  the  one 
hand,  appellants  seem  to  be  saying  that  the 
fact  that  the  District  Court  assumed  the 
existence  of  a  viable  class  for  the  purposes 
of  settlement  and  refused  to  make  the  same 
legal  finding  for  all  other  purposes  was 
legal  error  sufficient  in  and  of  itself  to  void 
the  settlement  agreement — even  though  we 
are  never  told  exactly  why  this  is  so.  On 
the  other  hand,  they  seem  to  argue  that 
because  the  District  Court  found  a  viable 
class  for  the  purpose  of  settlement  it  was 
legally  compelled  to  make  a  formal  holding 
along  the  same  lines  that  would  be  binding 
on  all  aspects  of  the  litigation.  The  value 
of  this  latter  argument  to  the  objectors  is 
somewhat  remote.  Supposedly,  if  such  a 
formal  holding  were  compelled,  that  holding 
would  significantly  reduce  the  contingencies 
of  litigation  as  far  as  the  plaintiffs  were 
concerned.  Their  chances  of  ultimate  vic- 
tory on  the  merits  would  thereby  be 
strengthened  and  they  would,  therefore,  be 
entitled  to  a  larger  fraction  of  the  ultimate 
recovery  figure.  Even  if  the  objectors' 
reasoning  on  this  issue  were  flawless,  the 
extent  to  which  such  a  conclusion  would 
affect  the  propriety  of  the  $10  million 
settlement  is  problematic  at  best.  Fortu- 
nately, we  are  not  to  reach  these  heights 
of  abstraction  because  we  reject  the  initial 
premise  of  the  argument. 

The  foundation  of  the  objectors'  claim 
can  be  found  in  the  Manual  For  Complex 
Litigation  (1973)  which,  in  §  1.46,  prox-ides 
that; 

Care  should  be  taken  to  avoid  unde- 
sirable, premature,  unauthorized  settle- 
ment negotiations  in  class  actions.  Be- 
fore any  settlement  negotiations  occur, 
there  should  be  a  [formal]  class  action 
determination.  Thereafter,  all  settlement 
negotiations  on  behalf  of  the  class  should 
be  conducted  by  counsel  representing  the 
class  in  litigation. 


three  weeks,  an  individual  plaJntiff.  Have  you 
gone  through  the  government  records  from 
stem  to  stern? 

Mr.  Kronfeld:  I  have  not.  your  Honor,  but 
I  have  read  the  opinions  of  the  courts  and  I 


have  read  some  of  the  deposition  testimony, 
and  I  have  read  some  of  the  exhibits  in  the 
Government  case   .    .    .   ." 
Appendix,  Vol.  I,  at  56L 
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The  Board  of  Editors  that  made  this 
recommendation  was  influenced  by  many 
factors.  Chief  among  these  elements  was 
the  danger,  recognized  by,  the  Third  Cir- 
cuit in  Ace  Heating  &  Plumbing  Co.,  Inc.  v. 
Crone  Co.,  supra,  that  anyone 

who  unofficially  represents  the  class  dur- 
ing settlement  negotiations  must  be  under 
strong  pressure  to  conform  to  the  de- 
fendants' wishes.  This  is  so  because  such 
an  individual,  lacking  official  status, 
knows  that  a  negotiating  defendant  may 
not  like  his  'attitude'  and  may  try  to 
reach  a  settlement  with  another  member 
of  the  class.  .  .  .  The  attorneys'  fees 
and  prestige  attendant  upon  probable  ap- 
pointment as  class  representative  are  the 
rewards  for  the  attorney  who  bargains 
successfully  with  the  defendants. 

453  F.  2d  at  33. 

The  settlement  in  the  case  at  hand  was 
not  negotiated  in  the  early  stages  of  the 
dispute.  Here,  all  the  parties  had  been 
able  to  assess  the  risks  of  success  after 
almost  four  years  of  litigation.  Similarly, 
the  possibilities  of  internecine  conflict  were 
also  neutralized  by  the  fact  that  those  na- 
tional class  representatives  who  had  filed 
suit  within  the  limitations  period  were  all 
represented  by  the  same  counsel.  No  other 
representative  surfaced  until  after  the  settle- 
ment agreement  was  reached  and  widely 
publicized.  Thus,  this  is  not  a  situation, 
such  as  that  involved  in  Ace  Heating  & 
Plumbing  Co.,  Inc.  z:  Crane  Co.,  supra,  where 
several  different  counsel  were  vying  for 
recognition  as  class  representatives;  nor 
was  it  a  case  in  which  defendants  were  in 
any  position  to  play  one  would-be  repre- 
sentative  ofl^   against    the   other.    There    is 


no  allegation  that  the  settlement  conflicted 
with  or  was  adverse  to  any  class  members' 
interest.  The  major  concern  of  the  Manual 
For  Complex  Litigation's  recommendation 
against  conditional  approval  of  a  viable 
class  is  absent  in  this  case. 

It  is  true  that  there  were  other,  addi- 
tional motivations  behind  the  recommenda- 
tion of  the  Board  of  Editors  which  pro- 
posed the  Manual.'"  All  of  these  reasons 
expressed,  in  various  ways,  the  Manual's 
dissatisfaction  with  the  type  of  settlement 
which  rested  on  a  tentative  acceptance  of 
the  class  designations  and  was  then  ulti- 
mately forced  upon  the  alleged  class  with 
an  ultimatum  that  prevented  any  effective 
challenge  to  the  settlement  by  simply  giv- 
ing class  members  the  choice  of  accepting 
its  benefits  or  litigating  individually.  The 
instant  settlement  contained  no  such  harsh 
directive.  Instead,  it  provided  for  notice 
of  a  hearing  and  an  opportunity  to  chal- 
lenge the  fairness  or  any  other  aspect  of 
the  proposed  settlement. 

To  whatever  minimal  extent  the  action 
of  the  District  Court  violated  the  pro- 
visions of  the  Manual  For  Complex  Liti- 
gation, it  did  so  by  applying  the  law  in 
this  Circuit.  See  West  Virginia  v.  Chas. 
Pfizer  &  Co.,  supra;  Ace  Heating  &  Plumb- 
ing Co.  V.  Crane  Co.,  suPra.  See  also  Phila- 
delphia Electric  Co.  v.  Anaconda  American 
Brass  Co.  (1968  Trade  Cases  ^72,333],  275 
F.  Supp.  146  (E.  D.  Pa.  1%7)  ;  Lindy 
Brothers  Builders,  Inc.  z:  American  Radiator 
&  Standard  Sanitary  Corp.  [1972  Tr,\de 
Cases  ^73,953],  341  F.  Supp.  1077  (E.  D.  Pa. 
1972),  rev'd  on  other  grounds  [1973-2  Trade 
Cases  1174.761],  487  F.  2d  161  (3d  Cir.  1973); 


'"  Among  the  additional  reasons  stated  by  the 
Editorial  Board  are  the  following: 

"(1)  Rule  23  [of  the  Federal  Rules  of  Civil 
Procedure]  does  not  authorize  the  formation 
of  tentative  classes  for  the  purpose  of  settle- 
ment. 

(2)  There  can  be  no  assurance  that  the  class 
members  will  be  adequately  represented  in 
settlement  negotiations  until  the  findings 
which  are  conditions  precedent  to  the  forma- 
tion of  the  class  are  made  by  the  court  after 
an    opportunity    for   an    evidentiary    hearing. 

(3)  ...  It  win  be  impossible  to  determine 
.  .  .  the  amount  of  money  which  will  be  pay- 
able to  each  member  of  the  class.  This  infor- 
mation would  seem  to  be  essential  to  making 
any  rational  choice  whether  to  remain  In  the 
class  and  to  accept  the  benefits  of  the  settle- 
ment or  to  opt  out. 

!(4)  .  .  .  there  cannot  be  a  fair  recognition  in 
settlement  negotiations  of  the  potential  lia- 
bility of  the  peu-ty  or  parties  opposing  the 
class  and  the  potential  damages  that  might  be 
recovered  by  the  class. 

(5)  Formation  of  such  a  class  preempts  deter- 
mination   of    whether    the    claim    for    relief 
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should  be  litigated  for  the  members  of  the 
class  or  should  be  the  subject  of  further  pre- 
trial preparation  with  a  view  toward  securing 
a  better  settlement  or  a  trial  on  the  merits  .  .  . 

(6)  The  formation  of  the  tentative  class  for 
the  purpose  of  settlement  denies  to  the  class 
member  the  choice  contemplated  by  the 
amended  Rule  23  to  become  a  member  of  the 
proposed  class  for  the  purpose  of  litigation 
with  adequate  representation  as  a  member  of 
the  litigating  class. 

(7)  Formation  of  such  a  class  denies  to  a 
member  of  the  class  the  right  to  appear  in 
the  action  as  a  party  and  to  maintain  the 
position  of  a  litigating  party. 

(8)  Formation  of  such  a  class  results  in  a  long 
delay  in  preparation  of  the  case  for  trial  of 
those  parties  who  desire  to  litigate  their 
claims  for  relief. 

(9)  In  the  absence  of  reasonable  discovery 
conducted  on  an  adversary  basis  by  counsel 
representing  the  class,  it  Is  impossible  to  de- 
termine whether  the  proposed  settlement  has 
any  relation  to  the  economic  facts  of  life 
relevant  to  the  case." 

Manual  For  Complex  Litigation,  §  1.46  (1973). 

©  1974.  Commerce  Clearing  House.  Inc. 
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7A  Wright  &  Miller,  Federal  Practice 
and  Procedure  §1797  (1972).  It  must  also 
be  remembered  that  these  recommenda- 
tions were  not  meant  to  be  intractable 
rules.  If  they  were  applied  blindly  and 
without  an  appreciation  of  their  implicit 
limitations  in  given  circumstances,  they 
might  well  jeopardize  the  right  of  many 
plaintiffs  to  recovery  and  even  invite  the 
likelihood  that  certain  class  action  suits 
might  never  be  settled  at  all. 

IV. 

[Defendants'  Finances] 

Finally,  the  objectors  have  argued  that 
the  District  Court  was  persuaded  in  its 
decision  to  approve  the  settlement  by  con- 
siderations which  both  lacked  evidentiary 
support  and  were  improperly  entertained 
and  which,  therefore,  constitute  grounds 
for  reversal.  They  urge  two  specific  con- 
tentions: (1)  that  in  approving  the  settle- 
ment offer  the  District  Court  improperly 
concluded  that  it  seemed  likely  that  the 
defendants  would  be  financially  incapable 
of  paying  a  larger  judgment,  Detroit  v. 
Grinnell  Corp.,  supra,  at  1389  and,  (2)  that 
in  approving  the  settlement  offer,  the  Dis- 
trict Court  was  impermissibly  influenced 
by  the  likely  burden  on  the  judicial  sys- 
tem that  would  accrue  if  settlement  of  this 
class  action  could  not  be  obtained.  Id. 
at  138&-89. 

Appellants  point  out  that  the  District 
Court  only  addressed  the  financial  capabili- 
ties of  defendants  AFA  and  Holmes  and 
did  not  consider  the  financial  status  of 
either  Grinnell  or  ADT,  the  two  larger 
defendants.  According  to  the  appellants, 
the  lack  of  a  complete  inquiry  is  inexpli- 
cable in  hght  of  the  fact  that  the  liability 
of  the  defendants  here  is  both  joint  and 
several.  See  Sabre  Shipping  v.  American 
President  Lines,  Ltd.,  298  F.  Supp.  1339 
(S.  D.  N.  Y.  1969).  Moreover,  they  ar- 
gue, even  if  all  four  plaintiffs  could  be 
shown  to  be  impecunious,  consideration  of 
that  fact  was  not  legally  permissible. 

Appellants  have  cited  no  authority  for  the 
proposition  that  the  defendants'  ability  to 
pay  is  an  improper  consideration  when 
approving  a  settlement  offer.  Likewise,  we 
are  unable  to  find  any  such  authority. 
Common  sense  seems  to  dictate  the  neces- 
sity, to  say  nothing  of  the  propriety,  of 
such  a  consideration.  In  fact,  all  available 
authority  defies  appellants'  analysis.  Accord- 
ing to  the  United  States  Supreme  Court: 
"Further,  the  judge  should  form  an  edu- 
cated estimate  of  the  complexity,  expense 
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and  likely  duration  of  such  litigation,  the 
possible  difficulties  of  collecting  on  any  judg- 
ment which  might  be  obtained,  and  all  other 
factors  relevant  to  a  full  and  fair  assessment 
of  the  wisdom  of  the  proposed  compromise." 
Protective  Comtnittee  v.  Anderson,  supra,  at 
424-25.  (Emphasis  supplied.) 

Although  it  is  true  that  the  District  Court 
did  not  specifically  find  that  Grinnell  and 
ADT  could  not  bear  more  than  their  portion 
of  the  settlement,  it  is  obvious  that  these 
companies  too  have  their  financial  limits, 
particularly  in  light  of  the  fact  that  in  addi- 
tion to  this  $10  million  settlement,  defend- 
ants have  paid  $12  million  to  competitors 
and  still  have  additional  cases  to  defend. 

{Burden  on  Judicial  System] 

Appellants  scoff  at  the  fact  that  the  Dis- 
trict Court  was  persuaded  to  some  degree 
to  approve  the  settlement  offer  because  if 
settlement  could  not  be  reached,  the  14,156 
claims  filed  for  the  settlement  period  "would 
have  to  be  individually  tried,  requiring  about 
14,(X)0  trial  hours  on  the  damage  claims 
alone  ...  or  about  11  years"  and  possibly 
"several  judges  and  juries"  so  that  a  "huge 
amount  of  judicial  time  of  any  single  judge 
and  his  court  personnel  would  be  devoted 
to  the  matter."  Detroit  v.  Grinnell  Corp., 
supra,  at  1388-89.  They  assert  that  no 
authority  exists  which  in  any  way  suggests 
that  burden  on  the  judicial  system  is  a 
factor  to  be  considered  in  justifying  judicial 
approval  of  a  class  action  settlement.  Fur- 
thermore, they  argue  that:  "The  judicial 
system  exists  to  dispense  justice  regardless 
of  the  burden  that  may  be  thrust  upon  .it. 
And  justice  implies  equal  treatment  of  all 
litigants— not  lesser  treatment  of  those  whose 
causes  involve  more  of  a  burden  on  the 
judicial  system  than  those  of  others."  Ap- 
pellants' Brief,  at  47. 

Appellants  express  an  admirable  senti- 
ment, but  until  the  day  of  unlimited  judicial 
resources  dawns,  the  fact  will  remain  that 
each  hour  of  judicial  effort  that  is  expended 
on  the  claim  of  one  plaintiff  will  mean  that 
fewer  hours  will  be  available  for  all  others. 
Thus,  the  consideration  of  "judicial  burden" 
does  not  really  amount  to  a  weighing  of 
the  interests  of  the  courts  against  those  of  the 
plaintiffs,  but  rather  it  is  a  weighing  of  the 
bona  fide  interests  of  these  plaintiffs  against 
the  interests  of  all  others  who  are  pursuing 
just  causes  of  action.  Likewise,  even  if  the 
judicial  system  would  undertake  the  her- 
culean task  which  the  objectors  claim  is 
their  right  to  impose,  they  offer  no  proof 
that  any  judgment  that  would  be  reached 
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eleven  years  hence  would  be  sufficiently 
large,  when  discounted,  to  reward  the  class 
members  for  their  patience. 

The  appellants  sense  the  inconsistency  of 
their  argument  when  they  conclude  by  as- 
suring this  Court  that  the  trial,  when  it  took 
place,  would  not  be  as  unwieldy  as  the 
District  court  portends. 

[T]he  lower  court  clearly  exaggerated 
the  burden  on  the  judicial  system  if  these 
actions  were  tried  on  the  merits.  As  this. 
Court  and  the  Judicial  Panel  have  recog- 
nized, class  action  damage  trials  must  be 
streamHned  to  permit  recovery  on  the 
basis  of  statistical  and  other  economic 
data. 

Appellants'  Brief,  at  48. 

Since  there  are  few  reported  cases  of  class 
actions  of  this  magnitude  being  litigated  all 
the  way  to  final  judgment  on  the  individual 
class  claims,  it  is  not  clear  exactly  how 
the  trial  could  possibly  be  handled.  Ad- 
mittedly, the  proof  of  damages  in  this  type 
of  case  need  not  be  made  with  precision 
and  exactitude.  See  Zenith  Radio  Corp.  v. 
Haceltine  Research,  Inc.  fl%9  Trade  Cases 
H  72,800],  395  U.  S.  100  (1969);  Story  Parch- 
ment Co.  V.  Paterson  Parchment  Paper  Co., 
2S2  U.  S.  555  (1931);  Eastman  Kodak  Co.  v. 
Southern  Photo  Materials  Co.,  273  U.  S.  359 
(1927).  Nevertheless,  any  suggestion  that 
the  alternative  to  the  settlement  of  these 
actions  is  a  relatively  simple,  quickly  ex- 
pedited, clearly  defined  pathway  is  both 
illusory  and  naive.  On  the  contrary,  it  is 
obvious  that  litigating  these  cases  to  com- 
pletion would  take  years — the  real  questions 
being  how  many  years,  at  what  cost,  and 
with  what  result? 

The  evaluation  of  a  proposed  settlement 
requires  an  amalgam  of  delicate  balancing, 
gross  approximations  and  rough  justice. 
Saylor  v.  Lindsley,  456  F.  2d  896,  904  (2d 
Cir.  1972).  The  District  Court  has  given 
us  much  more  in  this  case. 

A  perusal  of  the  District  Court's  opinion 
reveals  without  question  that  it  was  fully 
aware  of  the  proper  standards  of  settlement 
evaluation,  that  it  applied  each  of  those 
standards  in  its  approval  of  this  settlement, 
and  that  it  entertained  no  improper  con- 
siderations. Because  the  District  Court  ap- 
plied the  proper  and   normal   standards   in 


evaluating  and  approving  the  settlement 
oflFer,  we  can  find  no  abuse  of  discretion  on 
its  part  and,  consequently,  we  affirm  its 
decision. 

The  Fee  Award 

On  December  27,  1972,  the  District  Court 
rendered  its  decision  approving  the  settle- 
ment and  awarding  attorneys'  fees  of  $1.5 
million,  plus  disbursements  of  $14,918.73,  to 
David  Berger  and  his  law  firm,  David 
Berger,  P.  A."  A  second  group  of  appellants 
objects  to  the  $1.5  million  counsel  fee  award 
made  by  the  District  Court.  These  ap- 
pellants claim  that  this  fee  award  was 
completely  out  of  proportion  to  any  services 
performed  by  counsel  and  that  it  reflects 
the  District  Court's  de  facto  reliance  on  , 
the  contingent  fee  approach,  an  approach 
which,  they  submit,  is  impermissible  in 
this  type  of  case.  Moreover,  appellants 
point  out  that  contrary  to  the  suggestions 
of  the  Supreme  Court  of  the  United  States 
and  in  violation  of  its  own  order,  the  Dis- 
trict Court  in  this  case  awarded  the  fee 
without  accepting  any  testimony,  without  . 
holding  an  evidentiary  hearing  and  with 
only  the  benefit  of  oral  argument  before  it. 

[Excessive  Fee] 

Because  we  feel  that  this  fee  was  ex- 
cessive and  displayed  too  much  reliance 
upon  the  contingent  fee  syndrome  and  be- 
cause we  feel  that  an  evidentiary  hearing 
was  imperati\e  in  this  case,  we  reverse  and  \^ 
remand  this  portion  of  the  District  Court's 
judgment  and  direct  that  Court  to  hold 
such  hearings,  consistent  with  this  opinion, 
to  provide  sufficient  information  so  that  a 
fair  and  adequate  fee  award  may  be  made. 

Section  4  of  the  Clayton  Act,  15  U.  S.  C. 
§  15  (1970),*^  which  provides  for  the  award 
of  attorneys'  fees  in  civil  antitrust  suits 
generally,  "does  not  authorize  award  of 
attorneys'  fees  to  a  plaintiff  who  does  not 
recover  a  judgment  or  who  settles  his  claim 
with  the  defendant."  Byram  Concretetanks, 
Inc.  V.  Warren  Concrete  Products  Co.  [1967 
Trade  Cases  IT  72,020],  374  F.  2d  649,  651 
(3d  Cir.  1%7).  Similariy,  Rule  22>  of  the 
Federal  Rules  of  Civil  Procedure  has  no 
fee  provision.  The  only  basis  for  awarding 
an  attorney's  fee  in  such  cases  is  the  equi- 
table fund  theory  doctrine,  which  may  be 
used  to  "make  fair  and  just  allowances  for 


"  Petitioner  had  filed  a  request  for  $2.5  mil- 
lion in  fees.  See  Petition  Of  Counsel  For  The 
Class  Representatives  For  Award  Of  Counsel 
Fees  And  Costs,  Appendix,  Vol.  II,  at  101. 

"  Any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  reason  of  anything  forbid- 
den In  the  antitrust  laws  mav  sue  therefor  In 


any  district  court  in  the  United  States  in  the 
district  in  which  the  defendant  resides,  or  is 
found  or  has  an  agent,  without  respect  to  the 
amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  cost 
of  suit,  includmg  reasonable  attorney's  fee. 
15  U.  S.  C.  §  15  (1970).    (Emphasis  supplied); 
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expenses  and  counsel  fees  to  [those]  parties 
promoting  litigation.  .  .  ."  Trustees  v. 
Greenough,  105  U.  S.  527,  536  (1881). 
"Allowance  of  such  costs  in  appropriate 
situations"  has  been  called  "part  of  the 
historic  equity  jurisdiction  of  the  federal 
courts."  Sprague  v.  Ticonic  National  Bank, 
307  U.  S.  161,  164  (1938).  See  also  Mills 
V.  Electric  Auto-Lite  Co.,  396  U.  S.  375, 
391-92  (1970).  Under  this  theory  claims 
may  be  filed  not  only  by  a  party  to  the 
litigation,  but  also  by  an  attorney  whose 
actions  conferred  a  benefit  upon  a  given 
group  or  class  of  litigants.  The  underlying 
principle  here  is  that  the  members  of  the 
group  should  pay  "compensation  as  was 
reasonable"  above  and  beyond  reimburse- 
ment for  out-of-pocket  expense  to  the  at- 
torney representing  their  interests.  Central 
Railroad  &  Banking  Co.  v.  Pettus,  113  U.  S. 
116,  125  (1885). 

The  practice  of  awarding  attorneys'  fees 
is  one  that  has  been  "delicate,  embarrassing 
and  disturbing"  for  the  courts.  Milwaukee 
Towne  Corp.  v.  Loew's  Inc.  [1950-1951  Trade 
Cases  1162.891],  190  F.  2d  561,  569  (7th 
Cir.  1951),  cert,  denied,  342  U.  S.  909  (1952). 
This  embarrassment  is  rooted  in  the  fact 
that  "the  bitterest  complaints  [about  the 
legal  profession]  from  laymen  [are  directed 
at]  the  windfall  fees  and  featherbedding 
that  lawyers  have  managed  to  perpetuate 
through  .  .  .  their  influence  with  the 
judiciary."  Graham,  Guest  Opinion  on  Legal 
Fees:  Fluffing  the  Golden  Fleece,  Juris 
Doctor,  10,  11  (February,  1973). 

Unfortunately,  there  has  been  more  than 
a  little  justification  for  the  dissatisfaction 
of  the  lay  community  with  the  application 
of  the  equitable  fund  doctrine  under  Rule 
23.  Criticism  has  been  rampant  even  within 
the  judiciary.  In  Illinois  v.  Harper  &  Row 
Publishers.  55  F.  R.  D.  221  (N.  D.  111.  1972), 
the  District  Court  observed  that: 

If  Rule  23  is  to  be  preserved  against 
desen-ed  criticism,  some  attempt  must  be 
made  by  the  court  to  suit  the  award"  of 
the  fees  to  the  performance  of  the  indi- 
vidual counsel  in  light  of  the  size  of  the 
settlement.  Otherwise,  the  attorneys  who 
are  taking  advantage  of  class  actions  to 
obtain  lucrative  fees  will  find  themselves 
vulnerable  to  the  criticism  expressed  in 
the  Italian  proverb,  "A  lawsuit  is  a  fruit 
tree  planted  in  a  lawyer's  garden." 

55  F.  R.  D.,  at  224.    (Emphasis  supplied.) 
In  a  similar  vein  the  United  States  District 
Court    for    the    Southern    District    of    New 
York  pointed  out:  "[I]t  [the  Rule  23  class 
action]  has  resulted  in  miniscule  recoveries 


by  its  intended  beneficiaries  while  lawyers 
have  reaped  a  golden  harvest  of  fees."  Free 
World  Foreign  Cars,  Inc.  v.  Alfa  Romeo 
[1972  Trade  Cases  1173,925],  55  F.  R.  D. 
26,  30  (S.  D.  N.  Y.  1972).  Finally,  dissent- 
ing in  Eisen  v.  Carlisle  &  Jacquelin  (1%8 
Trade  Cases  f  72,381],  391  F.  2d  555  (2d 
Cir.  1968)  (Eisen  II),  then  Chief  Judge 
Lumbard  wrote:  "Obviously  the  only  per- 
sons to  gain  from  a  class  suit  are  not  the 
potential  plaintiffs,  but  the  attorneys  who 
will  represent  them."  391  F.  2d  at  571. 

For  the  sake  of  their  own  integrity,  the 
integrity  of  the  legal  profession,  and  the  in- 
tegrity of  Rule  23,  it  is  important  that  the 
courts  should  avoid  awarding  "windfall 
fees"  and  that  they  should  likewise  avoid 
every  appearance  of  having  done  so.  To 
this  end  courts  must  always  heed  the 
admonition  of  the  Supreme  Court  in  Trustees 
V.  Greenough,  supra,  when  it  advised  that 
fee  awards  under  the  equitable  fund  doc- 
trine were  proper  only  "if  made  with 
moderation  and  a  jealous  regard  to  the 
rights  of  those  who  are  interested  in  the 
fund."  105  U.  S.,  at  536.  See  also  Wewoka 
V.  Banker,  117  F.  2d  839,  841  (10th  Cir. 
1941).  The  award  must  be  made  with  an 
eye  to  moderation  and,  if  for  no  other 
reason  but  to  allay  suspicion,  the  court 
should  typically  take  pains  to  allow  a  com- 
plete airing  of  all  objection  to  a  petitioner's 
fee  claim. 

In  its  simplest  terms,  the  purpose  of  the 
fee  award  is  to  "compensate  the  attorney 
for  the  reasonable  value  of  services  benefit- 
ing tiie  .  .  .  claimant."  Lindy  Brothers 
Builders,  Inc.  v.  American  Radiator  and 
Sanitary  Corporation,  supra,  487  F.  2d,  at  167. 
There  are  many  parameters  that  affect  the 
value  of  legal  services  and  which,  therefore, 
must  be  considered  by  a  court  in  evaluating 
a  fee  request.  In  another  recent  antitrust 
case  the  District  Court  which  granted  the 
instant  fee  petition  enumerated  those  para- 
meters. In  Transworld  Airlines,  Inc.  v. 
Hughes  [1970  Trade  Cases  1173,142],  312 
F.  Supp.  478  (S.  D.  N.  Y.  1970),  modified 
on  appeal  [1971  Trade  Cases  1173,690], 
449  F.  2d  51  (2d  Cir.  1971),  rev'd  on 
other  grounds  [1973-1  Trade  Cases  H  74,295], 
409  U.  S.  363  (1973),  the  District  Court 
adopted  the  "generally  accepted  factors 
to  be  weighed  in  determining  a  reason- 
able attorney's  fee"  from  Hanover  Shoe,  Inc. 
V.  United  Shoe  Machinery  Corp.  [1965 
Trade  Cases  1171,440],  245  F.  Supp.  258 
(M.  D.  Pa.  1965),  vacated  on  other  grounds 
[1967  Trade  Cases  1172,067],  377  F.  2d 
776  (3d  Cir.   1967),  aflF'd  in  part  and  rev'd 
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in  part  [1968  Trade  Cases  U  72,490],  392 
U.S.  481  (1968),  viz.: 

(1)  Whether  plaintiff's  counsel  had  the 
benefit  of  a  prior  judgment  or  decree  in 
a  case  brought  by  the  Government, 

(2)  the  standing  of  counsel  at  the  bar 
— both  counsel  receiving  the  award  and 
opposing  counsel, 

(3)  time  and  labor  spent, 

(4)  magnitude  and  complexity  of  the 
litigation, 

(5)  responsibility  undertaken, 

(6)  the  amount  recovered, 

(7)  the  knowledge  the  court  has  of 
conferences,  arguments  that  were  presented 

''^jids^of    work    shown    by    the    record    to 
Jwfve ;  been    done    by    attorneys    for    the 
.^ plaintiff  prior  to  trial, 

(8)  what  it  would  be  reasonable  for 
counsel  to  charge  a  victorious  plaintiff. 

312  F.  Supp.,  at  480. 

Finally,  the  District  Court  added  that  the 
attorney's  "risk  in  litigation"  is  another 
factor  to  be  considered. 

This  conceptual  amalgam  is  so  extensive 
and  ponderous  that  it  is  probably  not  em- 
ployed in  any  precise  way  by  those  courts 
espousing  adherence  to  it.  That  fact  is 
brought  home  here  by  the  opinion  of  the 
District  Court  which,  while  eschewing  any 
reliance  upon  a  percentage  fee  approach, 
ostensibly  applied  these  cumbersome  rules 
but  nevertheless  concluded  that  the  fee 
award  ought  to  amount  to  $1.5  million, 
namely,  fifteen  percent  of  the  settlement 
recovery. 

As  the  Third  Circuit  has  recently  pointed 
out  in  Lindy  Bros.,  supra,  more  is  needed 
than  a  mere  listing  of  factors.  Such  a  list, 
standing  alone,  can  never  provide  meaning- 
ful guidance. 

[Time  Expended] 

The  starting  point  of  every  fee  award, 
once  it  is  recognized  that  the  court's  role 
in  equity  is  to  provide  just  compensg^tion 
for  the  attorney,  must  be  a  calculation  of 
the  attorney's  services  in  terms  of  the  time 
he  has  expended  on  the  case.  Anchoring 
the  analysis  to  this  concept  is  the  only 
way  of  approaching  the  problem  that  can 
claim  objectivity,  a  claim  which  is  obviously 
vital  to  the  prestige  of  the  bar  and  the  courts. 

No  one  expects  a  lawyer  to  give  his 
services  at  bargain  rates  in  a  civil  matter 
on  behalf  of  a  client  who  is  not  im- 
pecunious. No  one  expects  a  lawyer 
whose  compensation  is  contingent  upon 
his   success   to   charge,   when   successful. 


as  little  as  he  would  charge  a  client 
who  in  advance  had  agreed  to  pay  for 
his  services,  regardless  of  success.  Nor, 
particularly  in  complicated  cases  pro- 
ducing large  recoveries,  is  it  just  to  make 
a  fee  depend  solely  on  the  reasonable 
amount  of  time  expended.  Yet,  unless 
time  spent  and  skill  displayed  be  used 
as  a  constant  check  on  appHcations  for 
fees  there  is  a  grave  danger  that  the  bar 
and  bench  will  be  brought  into  disrepute, 
and  there  will  be  prejudice  to  those  whose 
substantive  interests  are  at  stake  and 
who  are  unrepresented  except  by  the 
very  lawyers  who  are  seeking  compen- 
sation. 

Cherner  v.    Transitron  Electronic  Corp.,  221 
F.  Supp.  55,  61   (D.  Mass.  1963). 

[Value  of  Time] 

Once  the  District  Court  ascertains  the 
number  of  hours  that  the  attorney  and  his 
firm  spent  on  the  case,  it  must  attempt  to 
value  that  time.  Valuation  obviously  re- 
quires some  fairly  definite  information  as 
to  the  way  in  which  that  time  was  spent 
(discovery,  oral  argument,  negotiation,  etc.) 
and  by  whom  (senior  partners,  junior  part- 
ners or  associates).  Once  this  information 
is  obtained  the  easiest  way  for  the  court 
to  compute  value  is  to  multiply  the  number 
of  hours  that  each  lawyer  worked  on  the 
case  by  the  hourly  amount  to  which  attor- 
neys of  like  skill  in  the  area  would  typically 
be  entitled  for  a  given  type  of  work  on 
the  basis  of  an  hourly  rate  of  compensation. 

A  logical  beginning  in  valuing  an  attor- 
ney's services  is  to  fix  a  reasonable  hourly 
rate  for  his  time — taking  account  of  the 
attorney's  legal  reputation  and  status 
'(partner,  associate).  Where  several  attor- 
neys file  a  joint  petition  for  fees,  the 
court  may  find  it  necessary  to  use  several 
different  rates  for  the  different  attorneys. 
Similarly,  the  court  may  find  that  the 
reasonable  rate  for  compensation  differs 
for  different  activities. 

Lindy  Bros.,  supra,  487  F.  2d  at  167. 

We  are  not  under  the  illusion  that  a  "just 
and  adequate"  fee  can  necessarily  be  ascer- 
tained by  merely  multiplying  attorney's 
hours  and  typical  hourly  fees.  However, 
we  are  convinced  that  this  simple  mathe- 
matical exercise  is  the  only  legitimate  start- 
ing point  for  analysis.  It  is  only  after  such 
a  calculation  that  other,  less  objective  fac- 
tors,   can    be    introduced    into   the    calculus. 

[Risk  of  Litigation] 

Perhaps  the  foremost  of  these  factors  is 
the  attorney's  "risk  of  litigation,"  i.  e.,  the 
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fact  that,  despite  the  most  vigorous  and 
competent  of  efforts,  success  is  never  guar- 
anteed. The  greater  the  probabiHty  of  suc- 
cess, of  either  ultim^ate  victory  on  the  merits 
or  of  settlement,  the  less  this  consideration 
should  serve  to  amplify  the  basic  hourly 
fee.  The  tangible  factors  which  comprise 
the  "risk  of  litigation"  might  be  determined 
by  asking  the  following  questions:  has  a 
relevant  government  action  been  instituted 
or,  perhaps,  even  successsfully  concluded 
against  the  defendant;  have  related  civil 
actions  already  been  instituted  by  others; 
and,  are  the  issues  novel  and  complex  or 
straightforward  and  well  worn?  Thus 
determined,  the  litigation  risk  factor  might 
well  be  translated  into  niathematical  terms. 

[Magnitude  of  Recofcry] 

It  may  be  argued  that  by  minimizing  the 
important  role  traditionally  played  by  the 
magnitude  of  the  recovery,  there  will  be 
considerably  less  incentive  for  the  class 
attorney,  particularly  when  negotiating  a 
settlement,  to  seek  as  high  a  recovery  as 
possible.  Conversely,  it  can  be  complained 
that  such  a  rule  will  encourage  counsel  to 
avoid  quick  settlement  or,  indeed,  any 
settlement,  in  hopes  of  prolonging  the  pro- 
ceedings and  accumulating  billable  hours. 
Although  there  may  be  some  truth  in  these 
arguments,  we  feel  that  their  impact  can 
be  minimized  by  an  intensified  scrutiny  on 
the  part  of  the  court  which  must  approve 
each  negotiated  settlement. 

When  it  sets  a  monetary  value  on  a 
lawyer's  services,  the  District  Court  must 
be  in  possession  of  an  enormous  amount 
of  information.  It  must  know  how  much 
each  contributing  lawyer  devoted  to  each 
task  resulting  in  the  formation  of  the 
settlement  fund;  it  must  be  aware  of  the 
billing  rate  properly  applied  to  each  of 
these  manhours;  and  it  must  be  sensitive 
to  those  factors,  tangible  and  intangible, 
which  comprise  the  "risk  of  litigation." 

[Hearings] 

Because  this  information  is  so  vital,  Rule 
IIB    of   the    Local    Rules   of   the   Southern 
■  District  of  New  York  provides  that: 

Fees  for  attorneys  or  others  shall  not 
be  paid  upon  the  recovery  or  compromise 
in  a  derivative  or  class  action  on  behalf 
of  a  corporation  or  class  except  as  allowed 
by  the  court  after  a  hearing  upon  such 
notice  as  the  court  may  direct. 

And,  since  resolution  of  disputed  factual 
issues  necessitates  the  hearing  of  testimony, 


see  Ellis  v.  Flying  Tiger  Corporation,  No. 
71-1704  (7th  Cir.  October  27,  1972)  and  is 
particularly  facilitated  by  cross-examina- 
tion, see  Milzvaukee  Towne  Corp.  v.  Loew's 
Inc.  [1950-1951  Trade  Cases  H  62,891],  190 
F.  2d  561,  571  (7th  Cir.  1951),  cert,  denied, 
342  U.  S.  909  (1952),  one  appellate  court 
has  been  prompted  to  hold  that:  "[A]lthough 
expert  opinion  evidence  is  not  required  in 
awarding  attorneys'  fees,  where  the  facts 
to  be  weighed  in  light  of  the  judge's  exper- 
tise are  disputed,  an  evidentiary  hearing  is 
required.  See  Thomas  v.  Honexbrook  Mines, 
Inc.,  428  F.  2d  981,  988-89  (3d  Cir.  1970). 
cert,  denied,  401  U.  S.  911  (1971)."  Lindy 
Bros.,  supra,  487  F.  2d  at  169. 

The  Supreme  Court  endorsed  this  view 
in  cases  involving  the  award  of  attorneys' 
fees  under  Section  4  of  the  Clayton  Act. 
In  Perkins  z:  .'Standard  Oil  Co.  [1970  Trade 
Cases  1173,235],  399  U.  S.  222  (1970),  the 
Court  stated  that:  "[T]he  amount  of  the 
award  for  such  services  should,  as  a  general 
rule,  be  fixed  in  the  first  instance  by  the 
District  Court,  after  hearing  evidence  as  to 
the  extent  and  nature  of  services  rendered." 
399  U.  S.,  at  222,  (Emphasis  supplied). 
See  also  West  v.  H.  K.  Ferguson  Company, 
382  F.  2d  630,  633  (10th  Cir.  1967);  In  Re 
Hudson  &  Manhattan  Railroad  Company,  339 
F.  2d  114,  115  (2d  Cir.  1964);  In  Re  Hard- 
zvick  &  Magee  Company,  355  F.  Supp.  58,  75 
(E.  D.  Pa.  1973);  Lcxvis  v.  Wells,  325  F. 
Supp.  382,  387  (S.  D.  N.  Y.  1971). 

In  the  instant  case  the  District  Court 
sent  a  legal  notice,  dated  December  13, 
1971,  to  all  class  members  informing  them 
of  the  prospective  settlement.  Paragraph  6 
of  that  notice  proclaimed  that: 

i[T]he  Court  has  directed  that  a  hear- 
ing be  held  on  April  27,  1972.  .  .  .  [A]ny 
member  of  the  class  who  has  not  re- 
quested exclusion  and  has  timely  filed 
a  Sworn  Statement  of  Claim  may  appear 
at  such  hearing  in  person  or  by  counsel 
and  may  show  cause,  if  any  he  has,  .  .  . 
why  fees  and  allowances  should  not  be 
granted  and  why  judgments  thereon 
should  not  be  entered,  and  may  present 
any  evidence  that  may  be  proper  and 
relevant  to  the  issues  to  be  heard.  .  .  . 

Appendix,  Vol.  II,  at  78. 

Contrary  to  the  terms  of  this  notice,  the 
Court  made  its  fee  award  after  it  had 
refused  to  hold  an  evidentiary  hearing, 
Hearing  of  April  10,  1972,  at  3,  and  with 
only  the  benefit  of  oral  argument  and  sub- 
mitted papers  to  guide  it,  in  spite  of  the 
fact  that  counsel  for  the  appellants  stated 
to  the  Court  that  he  "proposed  to  present 
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evidence"  on  the  matter  of  the  fee  applica- 
.tton.  Excerpts  from  Transcript  of  Hearing 
Before  Judge  Metzner,  May  24,  1972,  Vol. 
II,  at  504;  Excerpts  from  Transcript  of 
Hearing  Before  Judge  Metzner,  June  5, 
1972,  Vol.  II,  at  558.  The  most  basic 
dispute  focuses  on  petitioner's  claim,  re- 
jected by  both  appellants  and  third  parties, 
that  he  and  the  members  of  his  firm  ex- 
pended 2,357  hours  in  the  litigation  of  this 
case."  See  Statements  of  Messrs.  Robinson, 
Hoffman  &  Stein,  Appendix,  Vol.  II,  at 
270,  296,  242.  There  is  no  doubt  that,  in 
a  case  such  as  this,  where  there  were  many 
vigorous  disputes  of  fact  over  the  elements 
that  comprised  the  fee  award,  an  evidentiary 
heSiring,  complete  with  cross-examination, 
i&4mperative. 

[Factual  Voids] 

Even  if  there  were  no  disputes  over  the 
claims  made  by  petitioner,  there  would  still 
remain  a  need  for  an  additional  hearing  to 
fill  the  many  factual  voids  which  remain 
before  an  adequate  fee  can  be  fairly  deter- 
mined. Petitioner  lumps  together  the  hours 
for  four  lawyers  in  his  office  whom  he  calls 
"senior  attorneys"  and  who  allegedly  spent 
1,814  hours  on  this  case,  yet  he  does  not 
define  what  he  means  by  the  term  "senior 
attorney".  Petitioner,  likewise,  provides  no 
breakdown  of  any  of  the  time  claimed  into 
the  various  facets  of  the  case.  It  is  con- 
ceivable that  large  amounts  of  time  could 
have  l)een  spent  on  comparatively  routine 
matters  or  in  ministerial  duties. 

The  court  will  need  to  know  the  experi- 
ence and  training  of  petitioner's  parapro- 
fessional  assistants  and  the  rate  at  which 
he  pays  them  since  he  must  be  reimbursed 
for  their  wages  even  though  their  time 
cannot  be  considered  as  input  in  the  fee 
award  determination.  See  In  re  Hardzaick 
&  Magee  Co.,  supra,  at  58,  7Z;  Trans  World 
Airlines,  supra,  312  F.  Supp.,  at  482.  Finally, 
there  is  insufficient  evidence  regarding  peti- 
tioner's separate  fee  arrangements  •'-with 
various  members  of  the  classes  he  repre- 
sented.    Such    information    is    vital    to    the 


determination  of  a  fair  and  adequate  fee. 
Lindy  Bros.,  supra,  341  F.  Supp.,  at  1090. 

Conclusion 

The  guidelines  to  be  followed  on  such  a 
hearing  which  we  adopt  have  been  well 
summarized  in  the  Lindy  Bros,  case,  supra, 
487  F.  2d,  at  168,  170. 

To  this  end  the  first  inquiry  of  the 
court  should  be  into  the  hours  spent  by 
the  attorneys — how  many  hours  were 
spent  in  what  manner  by  which  attorneys. 
It  is  not  necessary  to  know  the  exact 
number  of  minutes  spent  nor  the  precise 
activity  to  which  each  hour  was  devoted 
nor  the  specific  attainments  of  each  attor- 
ney. But  without  some  fairly  definite 
information  as  to  the  hours  devoted  to 
various  general  activaties,  e.  g.,  pretrial 
discovery,  settlement  negotiations,  and 
the  hours  spent  by  various  classes  of 
attorneys,  e.  g.,  senior  partners,  junior 
partners,  associates,  the  court  cannot 
know  the  nature  of  the  services  for  which 
compensation  is  sought. 

*     *     * 

The  value  of  an  attorney's  time  gen- 
erally is  reflected  in  his  normal  biUing 
rate.  A  logical  beginning  in  valuing  an 
attorney's  services  is  to  fix  a  reasonable 
hourly  rate  for  his  time — taking  account 
of  the  attorney's  legal  reputation  and 
status  (partner,  associate). 


Further,  in  increasing  or  decreasing  an 
attorney's  compensation,  the  district  judge 
should  set  forth  as  specifically  as  possible 
the  facts  that  support  his  conclusion, 
particularly  where,  as  in  this  case,  the 
judge  determining  the  fees  to  be  awarded 
did  not  sit  in  the  case  throughout  the 
entire  proceeding.  The  value  to  be 
placed  on  these  additional  factors  will, 
of  course,  vary  from  case  to  case.  Often, 
however,  their  value  will  bear  a  reason- 
able relationship  to  the  aggregate  hourly 
compensation. 

We  conclude,  as  did  the  Circuit  Court 
in  Lindy  Bros.,  supra,  that  "the  failure  of 
the  district  court  to  hold  an  evidentiary 
hearing  and  its  failure  to  follow  proper 
standards    in    awarding    fees    to    attorneys 


"Appellee  Berger  claims  to  have  expended 
2.357  hours  of  attorney's  time  on  behalf  of  these 
plaintiffs  without  regard  to  the  type  of  work 
and  by  whom  performed,  namely,  pju"tner,  sen- 
ior associate,  junior  associate  or  clerk.  The 
District  Court  fee  award  of  $1.5  million  thus 
compensated  him  at  the  rate  of  $635  per  attor- 
ney-hour. 

Appellee  h£is  attempted  to  justify  his  fee  by 
pointing  to  other  cases  where  the  fee  awards 
were  even  more  grandiose.  He  observes  that  in 
one   dispute  litigated   in   the  New   York  State 


courts,  a  distinguished  practitioner  was  com- 
pensated at  the  rate  of  $3,590  per  hour.  Sullivan 
and  Cromwell  v.  Hudson  and  Manhattan  Corpo- 
ration, 35  App.  Dlv.  2d  1084,  316  N.  Y.  S.  2d 
604  (1st  Dopt  1970),  aff'd,  29  N.  Y.  2d  523,  324 
N.  Y.  S.  2d  79,  272  N.   E.  2d  572  (1971). 

However.  Instead  of  bolstering  his  position, 
these  observations  merely  illustrate  the  results 
that  accrue  when  a  fee  is  awarded  on  a  con- 
tingency basis  without  reference  to  the  labor  ac- 
tually expended  on  the  client's  behalf. 
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Kohn   and    Berger   were   inconsistent   with 
the  sound  exercise  of  discretion." 

Fee  Apportionment 

In  addition  to  the  fee  petition  of  counsel 
for  the  class  representatives,  at  least  three 
other  fee  petitions  were  presented  to  the 
Court  below. 

The  three  firms  of  (a)  Weil,  Gotshal  & 
Manges,  (b)  Liebman,  Eulau,  Robinson  & 
Perlman,  and  (c)  Parker,  Chapin  &  Flattau, 
constitute  the  so-called  "troika",  counsel 
for  a  number  of  individual  plaintiffs.  The 
"troika"  has  laid  claim  to  twenty-five  percent 
of  the  fee  awarded  class  counsel  on  the  ground 
that  their  efforts  contributed  to  the  forma- 
tion of  the  settlement  fund.  A  second  at- 
torney, Joel  E.  Hoffman,  of  W'ald,  Harkrader 
&  Ross,  likewise  filed  a  petition.  Appli- 
cation of  Wald,  Harkrader  &  Ross  For 
Apportionment  of  Counsel  Fees,  Appendix, 
Vol.  II,  at  236,  for  ten  percent  of  any  fee 
awarded  class  counsel  on  the  ground  that 
his  participation  in  the  pre-trial  proceedings 
conferred  a  benefit  on  the  class.  Finally, 
Pritchard,  McCall  &  Jones,  counsel  for 
certain  other  plaintiffs,  also  sought  fees  for 
work  done  in  their  client's  behalf.  Appli- 
cation of  Pritchard,  McCall  &  Jones  For 
.Allowance  of  Attorneys'  Fees,  Appendix, 
Vol.  II,  at  230. 

The  District  Court  held  that  the  three 
law  firms  constituting  the  "troika",  along 
with  the  firm  of  Wald,  Harkrader  &  Ross, 
had  standing  to  assert  claims  against  the 
fee  awarded  class  counsel.  Detroit  v. 
Grinnrll  Corp.,  supra,  at  1393.  The  Court 
said  that  it  would  set  a  date  for  a  hearing 
to  determine  whether  any  benefits  accrued 
to  the  national  classes  from  the  activities 
of  these  other  counsel,  and  whether  the 
Court  should,  in  equity,  award  them  part 
of  class  counsel's  fees.  Id.  The  Court 
denied  the  fee  application  of  Pritchard, 
McCall  &  Jones. 

Appellants  contend  that  none  of  these 
additional  fee  applications  should  be  enter- 
tained by  the  District  Court.  Since  none  of 
these  fees  has  as  yet  been  allowed,  this 
question  is  not  yet  ripe  for  review  and  we 
therefore  dismiss  this  portion  of  the  appeal 
for  lack  of  jurisdiction. 

The  basic  policy  of  the  federal  courts 
has  been   that   appeal  will   lie   only   from   a 


"final  decision."  Cobbledick  v.  United  States 
[1940-1943  Trade  Cases  1156,011],  309  U.  S. 
323,  324  (1940).  "[A]  'final  decision'  gen- 
erally is  one  which  ends  the  litigation  on 
the  merits  and  leaves  nothing  for  the  court 
to  do  but  execute  .the  judgment."  Catlin  v. 
United  States,  324  U.  S.  229,  233  (1945). 
Obviously,  the  District  Court's  holding 
with  respect  to  the  standing  of  the  addi- 
tional petitioners  is  anything  but  a  "final 
decision".  To  support  their  position  appel- 
lants are  forced  to  rely  on  the  "collateral 
order"  exception  to  the  final  judgment  rule 
which  was  stated  by  the  Supreme  Court  in 
Cohen  v.  Beneficial  Industrial  Loan  Company, 
327  U.  S.  541  (1949).  An  order  which  would 
otherwise  be  nonappealable  may  be  ap- 
pealed when  it 

Appears  to  fall  in  that  small  class  which 
finally  determines  claims  of  right  separable 
from  and  collateral  to,  rights  asserted  in 
the  action,  too  important  to  be  denied 
review  and  too  independent  of  the  cause 
itself  to  require  that  appellate  considera- 
tion be  deferred  until  the  whole  case  is 
adjudicated. 

Cohen,  supra,  at  546. 

These  appellants  have  not  demonstrated 
the  applicability  of  the  Cohen  exception. 
Indeed,  the  very  language  of  the  Cohen 
decision  militates  against  the  appealability 
of  this  portion  of  the  District  Court's 
opinion.  The  Supreme  Court  specifically 
cautioned  that  the  exception  does  not  apply 
"even  from  fully  consummated  decisions, 
where  they  are  but  steps  towards  final 
judgment  in  which  they  will  merge."  Cohen, 
supra,  at  546.  There  can  be  no  doubt  that 
the  District  Court's  recognition  of  standing 
and  call  for  a  hearing  on  the  fee  applica- 
tions fits  squarely  into  the  definition  of  an 
act  which  is  merely  a  "step  .  .  .  toward  final 
judgment  in  which  [it]  will  merge."  Com- 
pare Gibbs  r.  Blackwclder,  346  F.  2d  943 
(4th  Cir.  1965).  A  final  judgment  will  arise 
only  when  the  District  Court  makes  a  final 
apportionment  of  the  fee. 

The  judgment  approving  the  settlement 
is  affirmed;  the  judgment  as  to  the  fee 
award  is  reversed  and  remanded  for  a  hear- 
ing in  accordance  with  this  opinion;  the 
judgment  relating  to  the  standing  of  other 
attorneys  to  participate  in  any  fee  award  is 
dismissed  for  lack  of  appellate  jurisdiction. 
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[1174,761]     Lindy  Bros.  Builders,  Inc.  of  Philadelphia  et  al.  v.  American  Radiator  & 
Standard  Sanitary  Corp.  et  al. 

V.  S.  Court  of  .-\ppcais,  Third  Circuit.    Xos.  72-1647  and  72-1648.    Dated  October  31, 
1973.    Appeal   from   U.   S.    District   Court,    Eastern    District  of   Pennsylvania. 


Sherman  Act 

Class  Actions — Settlements — Attorney  Fees — Class  Representatives — Fee  from  Non- 
litigating  Claimants — Standards  for  Award — Evidentiary  Hearing. — An  award  for  class 
representatives'  attorneys  from  settlement  fund  claimants  who  had  not  filed  suit  was  set 
aside  for  failure  of  the  district  court  to  hold  an  evidentiary  hearing  and  for  its  failure  to 
follow  proper  standards  in  determining  the  amount  of  the  award.  The  first  inquiry  of  the 
court  should  have  been  how  many  hours  were  spent  in  what  manner  by  which  attorneys. 
Information  furnished  to  the  district  court  that  tlie  attorneys  had  spent  "in  excess  of 
6,000  hours  in  connection  with  this  litigation"  was  insutiicient  to  support  the  award.  After 
determining  hours  spent  and  fixing  a  reasonable  liourly  rate,  the  court  should  also  con- 
sider the  contingent  nature  of  success  and  the  quality  of  the  attorneys'  work  in  assessing 
the  value  of  tlieir  services.  Then,  the  court  must  consider  the  share  to  be  paid  by  non- 
litigating  claimants.  If  these  standards  had  been  applied,  it  would  have  been  clear  that 
an  evidentiary  hearing  was  necessary.  In  the  absence  of  a  hearing,  it  was  also  error  for 
other  attorneys'  petitions  for  fees  to  have  been  denied.    See  |[  9032,  9320. 

Vacating    orders   granting   and    denying   attorneys'   fees,    1972   Trade   Cases  ^  73,953. 

For  appellees:  Harold  F..  Kohn  and  Aaron  M.  Fine,  Philadelphia,  Pa.,  and  David 
Berger  and  H.  Laddie  Montague,  Jr.,  Philadelphia,  Pa.  For  appellants:  William  Simon 
and  G.  Joseph  King,  of  Howrey,  Simon,  Baker  &  Murchison,  Washington,  D.  C,  and 
Donald  A.  Wine,  C.  Carleton  Frederic!  and  Alan  H.  Kirshen  (Thomas,  Schoenthal,  Davis, 
Hockenberg  &  Wine,  of  counsel),  Des  Moines,  Iowa. 

Before  Seitz,  Chief  Judge,  Wkis,  Circuit  Judge  and  Scalera,  District  Judge. 


Opinion 

Seitz,  Chief  Judge:  These  appeals  con- 
cern the  award  of  attorneys'  fees  following 
the  settlement  of  a  class  action.  Two  mem- 
bers of  the  class  here  involved,  Friendswood 
Development  Company  and  Humble  Oil  and 
Refining  Company,  appeal  from  the  award 
of  fees  to  attorneys  Kohn  and  Berger  and 
members  of  their  law  firms.  Also  before 
us  is  an  appeal  by  attorneys  of  the  firm  of 
Thoma,  Schoenthal,  Davis,  Hockenberg  and 
W^ine,  who  were  denied  fees.  Kohn  and 
Berger  are  attorneys  for  Lindy  Bros.  Build- 
ers and  the  Philadelphia  Housing  Authority, 
appellees  in  both  appeals.'  We  will  deal 
first  with  the  appeal  of  F'riendswood  and 
Humble. 

[Class  Actions] 

Following  the  mdictment  of  plumbing  fix- 
ture manufacturers  and  their  trade  association 
for  price-fixing  violations  of  the  antitrust 
laws,  numerous  civil  suits  were  filed  on 
behalf  of  several   classes  of  plaintifTs   seek- 


ing treble  damages.  One  such  class  action 
was  filed  by  appellees  on  behalf  of  builders 
and  owners  shortly  after  the  indictments 
were  returned.  The  various  class  actions 
were  consolidated  for  pretrial  proceedings 
and  transferred  to  the  Eastern  District  of 
Pennsylvania.  Several  years  of  procedural 
maneuvering  followed  between  plaintiffs  and 
defendants,  who  wanted  the  civil  suits  stayed 
.or  enjoined  pending  resolution  of  the  crimi- 
nal actions.  During  the  stay  proceedings,  in 
which  the  plaintiffs  eventually  prevailed,  the 
criminal  action  proceeded,  and  on  May  2, 
1969,  a  jury  verdict  was  returned  against 
those  defendants  who  had  pleaded  not  guilty.' 
The  schedule  of  depositions  in  the  civil  suit 
was  filed  in  June  1969,  and  the  taking  of 
depositions  was  to  have  begun  in  the  fall 
of  1969. 

[Settlement] 

In  October  1969,  settlement  negotiations 
were  undertaken,  primarily  by  attorneys  Kohn 
and  Berger  and  their  firms.  The  first  set- 
tlement   agreement    involving    the    builder- 


'  No  question  has  been  raised  as  to  whether 
Lindy  Bros.  Builders  and  the  Philadelphia 
Housing  Authority  are  the  proper  appellees.  We 
note  that  attorneys  Kohn  and  Berger  filed  a 
petition  for  fees  in  their  own  name  and  no 
request  for  contribution  was  made  on  behalf 
of   the   named   appellees.     See   discussion   of   the 

H  74.761 


nature  of  equitable  claims  for  attorneys'   fees, 
infra  [pp.  6-8]. 

-  Man\-  of  the  defendants  had  pleaded  nolo 
contendere,  but  several  had  pleaded  not  guilty, 
including  some  of  the  larger  corporate  defend- 
ants. 
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owner  class  was  reached  early  in  1970.  As 
a  result  of  the  settlement  agreement  a  single 
fund  was  created  to  satisfy  the  claims  of 
all  builder-owners,  those  who  had  not  filed 
suit  ("unrepresented"  claimants)  as  well  as 
those  who  had.'  The  district  court  gave 
preliminary  approval  to  the  settlement  plan 
in  May  1971,  after  the  Supreme  Court  de- 
nied defendants'  petition  for  certiorari  to 
review  this  Court's  affirmance  of  the  crimi- 
nal convictions.  In  its  order  preliminarily 
approving  the  settlement  the  district  court 
appointed  appellees  as  Class  Representa- 
tives. The  settlement  was  given  final  ap- 
proval  by   the   district   court  in  April   1972. 

[Fees  Sought] 

At  the  time  the  district  court  gave  final 
approval  to  the  settlement,  numerous  attor- 
neys petitioned  for  award  of  fees."  Among 
these  was  a  pjetition  by  Kohn  and  Berger 
as  attorneys  for  the  Class  Representatives. 
Kohn  and  Berger  had  private  fee  agree- 
ments with  the  appellees  and  also  with 
many  other  builder-owners  who  made  claims 
against  the  fund.  In  their  fee  petition,  Kohn 
and  Berger  asked  for  an  award  to  be  given 
to  them  directly  in  addition  to  the  amounts 
to  be  received  pursuant  to  contracts  with 
individual  claimants.  For  purposes  of  their 
petition,  Kohn  and  Berger  divided  the  class 
into  four  categories.  The  first  category  was 
composed  of  claimants  who  had  contractual 
fee  arrangements  with  Kohn  and  Berger. 
Kohn  and  Berger  were  to  receive  over 
$800,000  from  these  claimants.  The  second 
category  included  claimants  who  had  filed 
suit  and  whose  attorneys  Kohn  and  Berger 
felt  had  contributed  to  the  creation  of  the 
settlement  fund.  Kohn  and  Berger  were 
to  receive  no  fees  from  these  claimants  and 
sought  none.  Other  claimants  who  had 
joined  in  the  suits  but  whose  attorneys 
Kohn  and  Berger  concluded  had  not  con- 
tributed to  the  creation  of  the  settlement 
fund  comprised  the  third  category.  From 
these  claimants,  who  had  contracted  to  pay 
varying  fees  to  other  attorneys,  Kohn  and 
Berger  sought  a  fee  award  equal  to  one- 
si.xth  of  the  claimants'  share  of  the  settle- 
ment fund.°  The  final  category  was  made 
up  of  builder-owners  who  filed  claims  against 
the  fund,  but  who  had  not  joined  in  the 
suit  and,  therefore,  had  not  contracted  with 


any  attorney  participating  in  the  settlement 
negotiations  or  other  related  proceedings. 
Kohn  and  Berger  asked  the  court  to  award 
them  one-third  of  the  amounts  to  be  recov- 
ered by  these  last  claimants.'  The  petition 
was  opposed  by  unrepresented  claimants 
Friendswood  Development  Company  and 
Humble  Oil  and   Refining  Company. 

[Fees  Awarded] 

The  district  court  denied  Kohn  and  Berg- 
er's  petition  for  fees  from  the  third  cate- 
gory of  claimants  and  granted  fees  from  the 
last  category  equal  to  20%  of  the  amount 
of  the  fund  apportioned  to  the  unrepresented 
claimants.  Kohn  and  Berger  have  not  ap- 
pealed the  denial  of  fees  from  claimants  in 
category  three  nor  the  award  of  fees  from 
unrepresented  claimants  in  an  amount  less 
than  requested. 

Friendswood  and  Humble  appeal  from  the 
award  of  fees  out  of  the  settlement  appor- 
tioned to  them  and  other  unrepresented 
claimants. 

[Basis  for  Fee  Awards] 

The  first  contention  advanced  by  Friends- 
wood and  Humble  is  that  the  court  below 
lacked  authority  to  award  any  fees  to  Kohn 
and  Berger.  We  assume  that  appellants  are 
correct  in  stating  that  Section  4  of  the  Clay- 
ton Act,  15  U.  S.  C.  §  15  (1970),  does  not 
authorize  award  of  attorneys'  fees  to  a  plain- 
tiff who  has  settled  his  antitrust  action,  rather 
than  pursue  it  to  successful  judgment.  Cf. 
Milgram  v.  Loew's,  Inc.  [1950-1951  Trade 
CA.SES  1162,938],  192  F.  2d  579  (3d  Cir. 
1951),  cert,  denied,  343  U.  S.  929  (1952); 
Decorative  Stone  Co.  v.  Building  Trades 
Council,  23  F.  2d  426  (2d  Cir.),  cert,  de- 
nied, 277  U.  S.  594  (1928).  There  is,  how- 
ever authority  for  the  award  of  fees  under 
the  general  equitable  powers  of  the  court. 
E.  g..  Trustees  v.  Greenoiigh,  105  U.  S.  527 
(1882).  These  equitable  powers  may,  under 
the  equitable  fund  doctrine,  be  used  to  com- 
pensate individuals  whose  actions  in  com- 
mencing, pursuing  or  settling  litigation,  even 
if  taken  solely  in  their  own  name  and 
for  their  own  interest,  benefit  a  class  of  per- 
sons not  participating  in  the  litigation.  See 
Spragne  v.  Ticonic  National  Bank,  307  U.  S. 
161  (1939). 


'  At  the  time  the  court  below  ruled  on  peti- 
tions for  attorneys'  fees,  the  fund  plus  interest 
amounted   to   approximately  $26  million. 

■•  Twelve  petitions  were  filed ;  eleven  were 
denied  in  toto. 

^  At  the  time  of  the  district  court  ruling  on 
the  fee  petitions,  the  fees  sought  by  Kohn  and 

Trade  Regulation  Reports 


Berger     from      this     category     of     claimants 
amounted  to  $745,733. 

«  The  fees  Kohn  and  Berger  asked  of  unrepre- 
sented claimants  totalled  nearly  $2.3  million 
at  the  time  of  their  fee  petition,  bringing  the 
amount  requested  from  the  third  and  fourth 
categories  to  over  $3  million. 
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[Equitable  fund  Diyctrinc] 

Appellants  Friendswood  and  Humble 
concede  that  the  equitable  fund  doctrine 
may  provide  a  basis  for  award  of  attorneys' 
fees  in  the  instant  case.  They  contend, 
however,  that  the  application  for  fees  should 
be  made  by  the  client  or  clients  who  were 
parties  to  the  action  and  not  the  attorneys 
who  prosecuted  the  action  or  negotiated 
the  settlement.  Clearly,  fees  may  be  awarded 
on  the  attorney's  petition.  Central  Railroad 
&  Banking  Co.  v.  Pet t us,  113  U.  S.  116 
(1885).  The  thrust  of  appellants'  conten- 
tion here  is  more  that,  regardless  of  which 
person  files  the  petition,  the  right  to  com- 
pensation is  in  the  client  rather  than  the 
attorney.  We  think  that  appellants  mis- 
conceive the  basis  for  award  of  attorney 
fees. 

[Plaintiff's  Claim] 

The  award  of  fees  under  the  equitable 
fund  doctrine  is  analogous  to  an  action  in 
quantum  meruit:  the  individual  seeking 
compensation  has,  by  his  actions,  benefited 
another  and  seeks  payment  for  the  value 
of  the  service  performed.  Understood  in 
this  way,  there  are  two  possible  "causes  of 
action"  that  may  be  urged  as  the  basis  for 
award  of  attorneys'  fees.  One  of  these 
"causes"  belongs  to  the  plaintiff  who  brought 
the  underlying  suit.  His  claim  is  that  by 
instituting  the  suit  he  has  performed  a 
service  benefiting  other  class  members. 
The  reasonable  value  of  that  service  is 
measured  by  the  expenses  incurred  by  the 
plaintiff  on  behalf  of  the  class.  Trustees  v. 
Greenough,  supra,  the  seminal  case  in  estab- 
lishing the  equitable  fund  doctrine,  involved 
this  type  of  claim  for  attorneys'  fees.  There 
a  bondholder  brought  suit  on  behalf  of 
himself  and  other  bondholders  to  prevent 
the  trustees  of  a  fund  that  secured  the 
bonds  from  committing  waste.  The  judg- 
ment for  the  plaintiff  set  aside  fraudulent 
conveyances  and  restored  the  fund.  Rely- 
ing principally  on  English  cases  requiring 
a  trust  fund  to  pay  for  the  costs  of  its 
own  administration,  the  Supreme  Court 
affirmed  the  award  to  plaintifif  of  attorneys' 
fees  and  other  reasonable  expenses  incurred 
in  the  litigation.  The  Court's  decision  made 
clear  that  the  plaintiff  must  bear  his  pro- 
portionate share  of  expenses,  id.  at  537-38, 
and  other  class  members  must  likewise 
bear  their  share  of  the  litigation's  expense. 
Id.  at  532-37. 


[Attorney's  Claim] 

The  second  "cause  of  action"  for  award 
of  attorneys'  fees  under  the  equitable  fund 
doctrine  belongs  to  the  attorney.  The  at- 
torney's claim  is  that  his  conduct  of  the 
suit  conferred  a  benefit  on  all  the  class 
members,  that  one  or  more  class  members 
has  agreed  by  contract  to  pay  for  the 
benefit  the  attorney  conferred  upon  him, 
and  that  the  remaining  class  members 
should  pay  what  the  court  determines  to 
be  the  reasonable  value  of  the  services 
benefiting  them.  This  claim  was  presented 
to  the  Supreme  Court  in  Central  Railroad 
&  Banking  Co.  z\  Pettiis,  supra  at  120-21, 
three  years  after  the  Greenough  decision. 
In  Pcttus,  the  Court  upheld  ihe  award  of 
fees  directly  to  attorneys  who  had  con- 
ducted a  class  action  resulting  in  the  estab- 
lishment of  a  fund  from  which  numerous 
creditors  of  the  defendant  railroad  could 
be  paid.'  The  attorneys  had  contracted 
with  the  complainant  and,  during  the  course 
of  the  litigation,  with  certain  other  creditors 
for  payment  of  contingent  fees  from  those 
creditors'  shares  of  the  recovery.  The 
Court  found  that  the  attorneys  were  en- 
titled to  the  reasonable  value  of  the  serv- 
ices they  rendered  to  the  class  members 
with  whom  the  attorneys  had  not  contracted. 
Id.  at  127. 

We  recognize  the  close  relation  between 
the  equitable  claims  for  attorneys'  fees  that 
clients  and  attorneys,  respectively,  may  ad- 
vance. An  attorney's  claim  for  the  value 
of  his  services  to  unrepresented  class 
members  may  be  subsumed,  fully  or  par- 
tially, in  the  "expenses"  claim  of  the  attor- 
ney's client  who  had  paid  more  than  his 
share  of  the  value  of  the  attorney's  services 
to  the  class.  We  need  not,  however,  decide 
now  the  manner  in  which  courts  should 
treat  such  overlapping  claims  by  attorney 
and  client.  In  this  case,  the  only  claims 
made  were  by  attorneys.  In  passing  upon 
the  sums  which  represent  the  value  of  at- 
torneys' services  to  unrepresented  claimants, 
we  do  not  intimate  any  view  concerning 
the  ability  of  these  attorneys'  private  clients 
to  require  application  against  the  attorneys' 
charges  to  them  of  all  or  part  of  the  fees 
paid  by  unrepresented  claimants.'  We  re- 
ject appellants'  contention  that  there  is  no 
basis  for  the  award  of  fees  directly  to  the 
attorneys  absent  a  finding  that  such  award 
is    necessitated    by    their    clients'    interests. 


'  The    "fund"    in   Pettus    was    a    lien   on    the 
railroad's  property. 

H  74.761 


*  Cf.    Chemer  v.    Transitron   Elec.    Corp.,   221 
F.  Supp.  55,  62-63  (D.  Mass.  1963). 
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Standards  Governing  Fee  Awards 

In  awarding  attorneys'  fees,  the  district 
judge  is  empowered  to  exercise  his  informed 
discretion,  an(i  any  successful  challenge  to 
his  determination  must  show  that  the  judge 
abused  that  discretion."  Tranhcrg  v.  Tran- 
bcrg,  456  F.  2d  173,  175  (3d  Cir.  1972). 
Appellants  contend  that,  by  failing  to  ob- 
serve appropriate  standards  and  procedures, 
the  judge  below  did  abuse  his  discretion  in 
awarding  fees  to  Kohn  and  Berger." 
Friendswood  and  Humble  are  correct  in 
arguing  that  failure  to  adhere  to  proper 
standards  and  to  follow  appropriate  pro- 
cedures would  constitute  abuse  of  the  dis- 
trict court's  discretion  to  award  attorneys' 
fees.  We  proceed,  therefore,  to  an  exam- 
ination of  appellants'  claim  that  the  stand- 
ards applied  below  in  awarding  fees  to 
Kohn  and  Berger  were  improper. 

[Factors  in  Making  Award] 

The  district  judge  listed  four  factors 
that  he  considered  in  his  award  of  fees  to 
Kohn  and  Berger.  These  were:  the  per- 
centage of  a  claimant's  recovery  awarded 
as  attorneys'  fee,s  in  other  cases,  the  amount 
of  the  recovery  from  which  fees  were 
being  awarded,  the  amount  the  attorneys 
received  from  their  clients  under  private 
agreements,  and  the  time  spent  by  Kohn 
and  Berger  "in  connection  with  this  litiga- 
tion." 341  F.  Supp.  1077,  1089-90  (E.  D. 
Pa.  1972).  The  court  below  elaborated  on 
these  considerations  by  noting  that  the  per- 
centage of  a  recovery  awarded  as  attorneys' 
fees  should  decline  as  the  amount  of  the 
recovery  increased  and  that  the  time  spent 
by  the  attorneys  was  not  so  important 
here  as  in  most  cases.  The  judge  did  not 
indicate  why  time  was  less  important  here, 
nor  did  he  explain  what  use  was  made  of 
his  knowledge  of  Kohn  and  Berger's  pri- 
vate fee  agreements. 

[Time  Spent] 

The  mere  listing  of  four  factors  for  con- 
sideration by  the  court  makes  meaningful 
review  difficult  and  gives  little  guidance  to 
attorneys  and  claimants.  In  detailing  the 
standards  that   should  guide  the  award  of 


fees  to  attorneys  successfully  concluding 
class  suits,  by  judgment  or  settlement,  we 
must  start  from  the  purpose  of  the  award: 
to  compensate  the  attorney  for  the  reason- 
able value  of  services  benefiting  the  un- 
represented claimant.  Before  the  value  of 
the  attorney's  services  can  be  determined, 
the  district  court  must  ascertain  just  what 
were  those  services.  To  this  end  the  first  in- 
quiry of  the  court  should  be  into  the  hours 
spent  by  the  attorneys — how  many  hours  were 
spent  in  what  manner  by  which  attorneys. 
It  is  not  necessary  to  know  the  exact  num- 
ber of  minutes  spent  nor  the  precise  activity 
to  which  each  hour  was  devoted  nor  the 
specific  attainments  of  each  attorney.  But 
without  some  fairly  definite  information  as 
to  the  hours  devoted  to  various  general 
activities,  e.  g.,  pretrial  discovery,  settle- 
ment negotiations,  and  the  hours  spent  by 
various  classes  of  attorneys,  e.  g.,  senior 
partners,  junior  partners,  associates,  the 
court  cannot  know  the  nature  of  the  serv- 
ices for  which  compensation  is  sought. 

Ascertaining,  within  appropriately  spe- 
cific categories,  the  time  spent  is  only  the 
first  step  the  district  court  should  follow 
in  determining  the  proper  attorneys'  fees 
to  be  awarded.  In  light  of  the  comments 
of  the  judge  below,  however,  we  wish  to 
make  clear  its  importance.  In  this  case, 
partly  as  a  result  of  the  procedures  em- 
ployed by  the  district  court,  the  only  in- 
formation furnished  to  the  district  judge 
regarding  the  time  spent  by  Kohn,  Berger 
and  their  associates  was  that  they  had 
spent  "in  excess  of  6,000  hours  in  connec- 
tion with  this  litigation."  341  F.  Supp.  at 
1090.  This  information  was  insufficient  to 
support  the  award  of  fees  to  Kohn  and' 
Berger. 

[Value  of  Services] 

After  determining,  as  above,  the  serv- 
ices performed  by  the  attorneys,  the  dis- 
trict court  must  attempt  to  value  those 
services.  In  some  cases  it  may  be  possible 
to  identify  the  hours  spent  as  having  bene- 
fited the  individual  client,  the  unrepresented 
claimants,  or  both.  Where  this  is  feasible, 
the  district  judge  may  want  to  assess  di- 
rectly  the  value  of  the  attorneys'   services 


9  Appellants-attorneys  of  the  Thoma  group 
have  argued  that  we  should  apply  a  broader 
standard  of  review  here  because  the  district 
Judge  was  not  sitting  in  the  initial  pretrial 
proceedings.  We  reject  this  contention.  Al- 
though the  district  judge  should  be  particularly 
diligent  in  setting  forth  specifically  the  facts 
that  support  his  conclusion  where  he  did  not 
sit  throughout  the  entire  proceedings,  the 
standard  of  review  to  be  applied  by  the  appel- 
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late    court    remains    the    abuse    of    discretion 

standard.  ,-    ^i^. 

«  Appellants  also  claim  that  even  "  JJ}^ 
district  judge  did  observe  the  proper  stamterd5 
and  procedures,  he  abused  his  discretion  In 
awarding  an  excessive  fee  to  Kohn  and  Berger^ 
In  light  of  our  conclusions  as  to  the  appropriate 
standards  and  procedures,  we  do  not  And  ii 
necessary  to  decide  this  issue. 
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to  the  unrepresented  claimants  without  first 
(leterminingr  the  overall  value  of  the  attor- 
neys' services  in  the  case.  Here,  it  wrould 
seem  artificial  to  segregate  the  attorneys' 
efforts  into  categories  as  aiding  clients, 
unrepresented  claimants  or  the  entire  class. 
A  single  fund  was  created  after  negotiations 
on  behalf  of  all  claimants.  Absent  some 
contrary  showing,  we  presume  that  all  the 
attorneys'  time  contributed  to  the  recoveries 
of  each  claimant.  Where  all  of  an  attorney's 
services  benefit  the  whole  class,  it  seems 
simplest  to  determine  the  value  of  his 
services  to  the  class  and  then  to  assess  the 
extent  to  which  the  unrepresented  claim- 
ants benefited  from  these  services  as  com- 
pared with  the  rest  of  the  class. 

{Billing  Rate] 

The  value  of  an  attorney's  time  generally 
is  reflected  in  his  normal  billing  rate.  A 
logical  beginning  in  valuing  an  attorney's 
services  is  to  fix  a  reasonable  hourly  rate 
for  his  time — taking  account  of  the  attor- 
ney's legal  reputation  and  status  (partner, 
associate).  Where  several  attorneys  file  a 
joint  petition  for  fees,  the  court  may  find 
it  necessary  to  use  several  different  rates 
for  the  different  attorneys.  Similarly,  the 
court  may  find  that  the  reasonable  rate  of 
compensation  differs  for  different  activities. 

Finding  the  reasonable  hourly  rate  for 
each  attorney  does  not  end  the  court's 
inquiry  into  the  value  of  the  attorney's  serv- 
ices. The  court  cannot  properly  fix  attor- 
neys' fees  merely  by  multiplying  the  hourly 
rate  for  each  attorney  times  the  number  of 
hours  he  worked  on  the  case.  Before  dis- 
cussing the  other  factors  to  be  considered 
in  fixing  fees,  we  stress,  however,  the  im- 
portance of  deciding,  in  each  case,  the 
amount  to  which  attorneys  would  be  entitled 
on  the  basis  of  an  hourly  rate  of  compen- 
sation applied  to  the  hours  worked.  This 
figure  provides  the  only  reasonably  objec- 
tive basis  for  valuing  an  attorney's  services. 
As  Judge  Wyzanski  observed  a  decade  ago 
in  a  case  similar  to  this: 

No  one  expects  a  lawyer  to  give  his  serv- 
ices at  bargain  rates  in  a  civil  matter  on 
behalf  of  a  client  who  is  not  impecunious. 
No  one  expects  a  lawyer  whose  compen- 
sation is  contingent  upon  his  success  to 


charge,  when  successful,  as  little  as  he 
would  charge  a  client  who  in  advance 
had  agreed  to  pay  for  his  services,  re- 
gardless of  success.  Nor,  particularly  in 
complicated  cases  producing  large  re- 
coveries, is  it  just  to  make  a  fee  depend 
solely  on  the  reasonable  amount  of  tiine 
expended.  Yet  unless  time  spent  and  skill 
displaved  be  used  as  a  constant  check  on 
applications  for  fees  there  is  a  grave 
danger  that  the  bar  and  bench  will  be 
brought  into  disrepute,  and  that  there 
will  be  prejudice  to  those  whose  substan- 
tive interests  are  at  stake  and  who  are 
unrepresented  except  by  the  very  lawyers 
who  are  seeking  compensation.  Cherner 
V.  Transitron  Electronic  Corp.,  221  F. 
Supp.  55,  61   (D.  Mass.  1963). 

[Contingent  Nature  of  Success] 

While  the  amount  thus  found  to  consti- 
tute reasonable  compensation  should  be  the 
lodestar  of  the  court's  fee  determination, 
there  are  at  least  two  other  factors  that 
must  be  taken  into  account  in  computing 
the  value  of  attorneys'  services.  The  first 
of  these  is  the  contingent  nature  of  success; 
this  factor  is  of  special  significance  where, 
as  here,  the  attorney  has  no  private  agree- 
ment that  guarantees  payment  even  if  no 
recovery  is  obtained."  In  assessing  the 
extent  to  which  the  attorneys'  compensa- 
tion should  be  increased  to  reflect  the  un- 
likelihood of  success,  the  district  court 
should  consider  any  information  that  may 
help  to  establish  the  probability  of  success. 
The  most  important  such  information  in  a 
civil  antitrust  suit  may  be  the  progress  of 
any  criminal  action  brought  against  the  de- 
fendants.'" Here,  the  United  States  had 
obtained  indictments  against  all  the  de- 
fendants before  the  civil  suits  were  filed; 
the  defendants  who  pleaded  not  guilty  had 
been  convicted  before  serious  settlement 
negotiations  were  begun;  and  those  convic- 
tions were  affirmed  before  the-  court  gave 
final  approval  to  the  settlement.  The  court 
may  find  that  the  contingency  was  so  slight 
or  the  amount  found  to  constitute  reason- 
able compensation  for  the  hours  worked 
was  so  large  a  proportion  of  the  total  re- 
covery that  an  increased  allowance  for  the 
contingent  nature  of  the  fee  wou'ld  be 
minimal. 


"  All  private  agreements  here  were  for  con- 
tingent tees. 

"  The  threshold  issue  in  antitrust  cases  is 
the  defendant's  violation  of  the  antitrust  laws. 
If  the  defendant  in  a  criminal  antitrust  action 
is  convicted  after  a  plea  of  not  guilty,  the 
criminal  conviction  is  prima  facie  evidence  of 
violation  of  the  antitrust  laws.    15  U.  S.  C.   §  16 

H  74.761 


(1970).  We  recognize  that  convictions  following 
pleas  of  nolo  contendere  are  not  entitled  to 
the  same  evidentiary  position  as  convictions  fol- 
lowing not  guilty  pleas  and  that  even  where 
violation  of  the  antitrust  laws  is  established, 
civil  plaintiffs  must  prove  that  they  were  in- 
jured by  the  violation. 
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[Quality  of  Work] 

The  second  additional  factor  the  district 
court  must  consider  is  the  extent,  if  any, 
to  which  the  quality  of  an  attorney's  work 
mandates  increasing  or  decreasing  the 
amount  to  which  the  court  has  found  the 
attorney  reasonably  entitled.  In  evaluating 
the  quality-  of  an  attorney's  work  in  a  case, 
the  district  court  should  consider  the  com- 
plexity and  novelty  of  the  issues  presented, 
the  quality  of  the  work  that  the  judge  has 
been  able  to  observe,  and  the  amount  of  the 
recovery  obtained.  This  last  factor  may  be 
the  only  means  by  which  the  quality  of  an 
attorney's  performance  can  be  judged  where 
a  suit  is  settled  before  any  significant  in- 
court  proceedings.  In  making  allowance 
for  the  quality  of  work,  the  court  must 
keep  in  mind  that  the  attorney  will  receive 
an  otherwise  reasonable  compensation  for 
his  time  under  the  figure  arrived  at  from 
the  hourly  rate.  Any  increase  or  decrease 
in  fees  to  adjust  for  the  quality  of  work  is 
designed  to  take  account  of  an  unusual 
degree  of  skill,  be  it  unusually  poor  or  un- 
usually good.  If  the  district  judge  deter- 
mines that  particular  work  was  of  atypical 
quality,  he  should,  in  increasing  or  decreas- 
ing the  fee,  be  cognizant  of  the  amount  of 
time  devoted  to  that  given  activity.  Further, 
in  increasing  or  decreasing  an  attorney's 
compensation,  the  district  judge  should  set 
forth  as  specifically  as  possible  the  facts 
that  support  his  conclusion,  particularly 
where,  as  in  this  case,  the  judge  determining 
the  fees  to  be  awarded  did  not  sit  in  the 
case  throughout  the  entire  proceeding.  The 
value  to  be  placed  on  these  additional  fac- 
tors will,  of  course,  vary  from  case  to  case. 
Often,  however,  their  value  will  bear  a 
reasonable  relationship  to  tlie  aggregate  hourly 
compensation. 

( Unrepresented  Claimants] 

After  determining  the  total  reasonable 
value  of  an  attorney's  services  in  securing 
recovery  of  a  fund  for  the  class,  the  district 
court  must  determine  what  portion  of  the 
amount  arrived  at  should  be  paid  by  the 
unrepresented  claimants.  Absent  extraordi- 
nary circumstances,  the  unrepresented 
claimant  should  pay  for  the  attorneys'  serv- 
ices in  proportion  to  their  benefit  from  tliem 
— that  is,  the  unrepresented  claimants 
should  pay  a  percentage  of  the  reasonable 
value  of  the  attorneys'  services  to  the  class 
equal  to  their  percentage  of  the  class'  re- 
covery. V/e  reiterate  that  we  are  not  here 
called  upon  to  decide  whether  his  private 
clients   can   require   that  all  or  part   of  the 
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fees  recovered  by  the  attorney  be  applied 
against  the  fees  charged  those  clients. 

Procedure — Requirement  of  a  Hearing 

Friendswood  and  Humble  contend  that 
the  district  judge  erred  in  failing  to  grant 
the  requested  evidentiary  hearing  before 
awarding  fees.  Had  the  district  court  been 
guided  by  the  proper  standards  for  setting 
attorneys'  fees,  the  necessity  of  an  evi- 
dentiary hearing  would  have  been  apparent. 
In  determining  the  amount  of  time  spent 
by  various  attorneys  on  different  activities, 
the  standard  billing  rate  appropriate  for 
each  attorney,  the  extent  of  the  contin- 
gency, and  the  degree  to  which  an  attorney's 
efforts  advanced  the  interests  of  claimants 
from  whom  he  seeks  fees,  the  district  judge 
must  possess  a  great  deal  of  information 
not  presented  below.  Much  of  the  evidence 
on  which  the  judge  will  base  his  award 
or  denial  of  fees  may  be  disputed;  the 
evidence  presented  by  an  attorney  petition- 
ing for  fees  may  be  incomplete.  The  denial 
of  fees  obviously  harms  the  petitioning  at- 
torney. Just  as  obviously,  award  of  at- 
torneys' fees  harms  the  unrepresented  claimant 
by  reducing  his  net  recovery.  These  op- 
posing interests  should  be  afforded  a  hear- 
ing to  provide  an  evidentiary  basis  for 
resolution  of  disputed  factual  matters  and 
to  allow  the  parties  to  supplement  possibly 
incomplete  statements  of  opposing  parties. 

Courts  have  noted  that  expert  testimony 
is  not  necessary  to  establish  the  value  of 
a  lawyer's  services  and  have,  on  that  ground, 
sanctioned  the  award  of  attorneys'  fees  on 
the  basis  of  affidavits  without  a  hearing. 
E.g.,  Tranherg  v.  Tranbcrg,  supra  at  175. 
A  judge  is  presumed  knowledgeable  as  to 
the  fees  charged  by  attorneys  in  general 
and  as  to  the  quality  of  legal  work  pre- 
sented to  him  by  particular  attorneys;  these 
presumptions  obviate  the  need  for  expert 
testimony  such  as  might  establish  the  value 
of  services  rendered  by  doctors  or  engi- 
neers. Although  expert  opinion  evidence 
is  not  required  in  awarding  attorneys'  fees, 
where  the  facts  to  be  weighed  in  light  of 
the  judge's  expertise  are  disputed,  an  evi- 
dentiary hearing  is  required.  See  Thornas 
V.  Honcyhrook  Mines,  Inc.,  428  F.  2d  981, 
988-89  (3d  Cir.  1970),  cert,  denied,  401 
U.  S.  911  (1971).  The  Supreme  Court  en- 
dorsed the  view  taken  here  in  Perkins  v. 
Standard  Oil  Co.  [1970  Trade  Cases  If  73,235], 
399  U.  S.  222  (1970),  a  case  involving  the 
award  of  attorneys'  fees  under  Section  4 
of  the  Clayton  Act.  The  Court  stated  that 
"[t]he     amount     of    the     award     for     such 
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services  should,  as  a  general  rule,  be  fixed 
in  the  first  instance  by  the  District  Court, 
after  hearing  evidence  as  to  the  extent  and 
nature  of  the  services  rendered."    Id.  at  223. 

We  conclude  that  the  failure  of  the 
district  court  to  hold  an  evidentiary  hearing 
and  its  failure  to  follow  proper  standards 
in  awarding  fees  to  attorneys  Kohn  and 
Berger  were  inconsistent  with  the  sound 
exercise  of  discretion. 

The  Thoma  Petition 

Of  the  attorneys  whose  petitions  for 
fees  were  denied,  only  one  group  has  ap- 
pealed.    These   attorneys   are   members    of 


the  firm  of  Thoma,  Schoenthal,  Davis, 
Hockenberg  and  Wine  (hereinafter  'Thoma"). 
In  denying  the  Thoma  petition,  which  asked 
for  $17,646,  the  district  court  did  not  hold 
an  evidentiary  hearing  nor  was  it  guided 
by  the  standards  set  forth  above.  We  hold 
that  the  denial  of  the  Thoma  petition  was 
inconsistent  with  the  sound  exercise  of 
discretion. 

The  orders  granting  attorneys'  fees  to 
Kohn  and  Berger  and  denying  fees  to  the 
Thoma  attorneys  are  vacated  and  the  mat- 
ters remanded  to  the  district  court  for 
further  proceedings  consistent  with  this 
opinion. 


633 


[tf  73,953]  Lindy  Brothers  Builders,  Inc.  of  Philadelphia,  et  al.  v.  American  Radia- 
tor &  Standard  Sanitary  Corp.,  et  al. 

U.  S.  District  Court,  Eastern  District  of  Pennsylvania.  Civil  Action  No.  41774SC. 
Filed  April  28,  1972. 

Sherman  Act 

Class  Actions — Settlements — Settlement  Committee  Expenses — Defense  Attorneys' 
Membership — Items  of  Expense. — A  petition  for  expenses  incurred  by  a  settlement  com- 
mittee in  coimection  witli  its  administration  of  the  settlement  of  antitrust  class  actions 
was  allowed  (over  an  objection  to  the  fact  that  two  attorneys  for  the  defendants  were 
members  of  the  committee  and  would  be  paid  fees  representing  the  time  they  spent  in 
assisting  in  the  administration  of  the  settlement).  Expenses  covered  included  substantial 
expenses  for  printing,  advertising  and  distributing  class  notices,  processing  the  more 
than  'to. 000  claims  that  were  filed,  and  for  other  necessary  duties.  Included  in  the 
amount  claimed  were  expenditures  for  computer  and  data  processing  services  necessary 
in  administering  the  settlement.    A  total  of  $223,119.23  was  sought.    See  1|  9032,  9326. 

2  Petitioner's   state   court  cross-action  against  relief  against  such  a  co-party  or  plaintiff-coun- 

the   United   States   was   by   its   terms   based   on  ter-defendant.    he   may   seek   to   bring   in   addi- 

"Rule  22  of  the  U.  S.  Rules  of  Civil  Procedure."  tional    parties    under    the    joinder   provisions   of 

However,     under     Fed.     Rule     Civ.     Proc.     22,  Rule  20.    But  the  interpleader  provided  by  Rule 

a  defendant  seeking  interpleader  must  frame  his  22  must  have  some  nexus  with  a  party  already 

pleading   either  as  a  cross-claim  seeking  relief  In  the  case.    As  noted  above,  petitioner's  inter- 

against  a  co-party  already  in  the  lau'suit,  or  as  pleader  claim  sought  no  relief  against  any  other 

a  counterclaim  seeking  relief  against  the  plain-  party  in  the  action.  j;._;- 

tiff.     If   the   defendant   states   a   claim  seeking  "/    '' 
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Class  Actions — Settlements — Expenses — Non-litigants'  Obligation. — Claimants  who 
are  not  litigants  should  be  required  to  pay  their  fair  share  of  the  out-of-pocket  expenses 
of  those  claimants  who  have  actually  filed  suit  and  who  thereby  brought  about  the  creation 
of  the  settlement  fund.   See  |[  9326. 

Class  Actions — Expenses — Settlement  Committee  and  Out-of-Pocket  Litigation  Costs 
— Deduction  from  Settlement  Fund. — Equitable  considerations  dictating  that  expenses 
actually  incurred  in  suits  brought  by  class  representatives  should  be  shared  pro  rata  by 
all  claimants,  out-of-pocket  litigation  expenses  were  allowed  in  accordance  with  the  proce- 
dure followed  in  a  prior  settlement.  Both  the  expenses  of  the  settlement  committee  and 
the  out-of-pocket  litigation  expenses  were  deducted  from  the  total  amount  of  the  settle- 
ment fund  before  the  fee  computations  were  made.  Then  expenses  were  allowed  as  they 
related  to  creation  of  the  particular  settlement  fund-    See  f  9032,  9326. 

Class  Actions — Settlements — Attorney  Fees — Participation  in  Creation  of  Settlement 
Fund — Role  of  Attorneys. — The  attorneys  principally  responsible  for  a  class  action  settle- 
ment were  not  entitled  to  a  fee  for  the  claims  of  those  litigants  represented  by  counsel 
who,  it  was  contended,  did  not  contribute  to  the  creation  of  the  settlement  fund,  since 
the  facts  did  not  bear  out  the  contention.  No  settlement  would  have  been  possible  without 
the  cooperation  and  efforts  of  numerous  attorneys  for  plaintiffs  who  filed  suit;  the  fact 
that  an  extremely  large  number  of  suits  were  filed  against  the  defendants  in  many  differ- 
ent districts  necessarily  helped  bring  about  the  agreement  which  produced  the  substantial 
settlement  fund  to  be  distributed.  The  claimants  who  undertook  to  incur  the  risk  of 
litigation  should  not  be  penalized  by  being  required  to  pay  larger  attorneys'  fees  than  any 
other  claimant  merely  because  their  attorneys  may  not  have,  in  the  opinion  of  counsel  for 
the  class  representatives,  contributed  as  much  to  the  creation  of  the  settlement  fund  as 
did  others.   See  H  9032,  9320. 

Class  Actions — Settlements — Attorney  Fees — Class  Representatives — Fee  from  Non- 
litigating  Claimants — Objections. — Objections  to  class  representative  attorneys'  receiving 
fees  for  claims  of  claimants  who  would  receive  distributions  from  the  settlement  fund 
but  who  either  did  not  file  suit  or  were  not  included  as  settling  parties  were  rejected. 
It  was  urged  that  no  allowance  of  fees  should  be  granted  because  the  attorneys  would 
be  adequately  compensated  by  their  private  contingent  fee  arrangements  with  their  cHents 
and  no  additional  fee  would  be  charged  against  the  non-litigating  claimants.  Also,  it  was 
argued  that,  since  application  for  fees  was  filed  by  the  attorneys  themselves,  rather  than 
by  the  parties,  they  could  not  be  considered  by  the  court  under  equitable  principles — 
that  since  the  assessment  of  an  attorney's  fee  against  the  portion  of  the  settlement  fund 
to  be  distributed  to  non-litigating  parties  would  not  reduce  the  fees  to  be  paid  by  the 
litigating  claimants  themselves,  the  application  should  be  denied  completely.    See  tf  9032,  9320. 

Class  Actions — Settlements — Attorney  Fees — Percentage  of  Recovery  of  Non-litigat- 
ing Claimants. — Attorneys  for  the  class  representatives,  principally  responsible  for  creation 
of  the  settlement  fund,  were  awarded  attorney  fees  for  claims  of  claimants  who  would 
receive  distributions  from  the  fund  but  who  either  did  not  file  suit  or  were  not  included 
as  settling  parties.  However,  the  request  for  ?)iY3%  was  rejected  as  excessive,  and 
reduced  to  20%  of  the  amount  distributed  to  the  claimants.  Factors  applied  in  arriving 
at  the  determination  included  (1)  past  awards,  (2)  the  size  of  the  recovery  (the  larger 
the  recovery  the  less  should  be  the  percentage  of  the  award),  (3)  the  amount  already  to 
be  recovered  through  private  arrangements  with  their  own  clients,  and  (4)  time  spent. 
See  ^9032,9320. 

Class  Actions — Settlements — Contingent  Fees — Court  Approval  by  Agreement  of 
Attorneys  and  Client — One-Third. — A  contingent  fee  charge  of  one-third  was  approved  by 
the  court  for  attorneys  who,  by  agreement  with  a  number  of  clients  participating  in  a 
class  action,  left  the  determination  of  the  percentage  to  the  court.  Most  of  the  clients 
had  agreed  to  that  figure,  which  was  an  acceptable  one  in  the  Philadelphia  area  for  clients 
dealing  with  the  attorneys.  The  test  for  determining  what  is  a  proper  contingent  fee  to 
be  charged  a  private  client  is  entirely  different  from  the  test  for  determining  what  is  a 
reasonable  fee  for  class  representation  in  a  class  action  settlement.    See  1J  9032,  9320. 

Class  Actions — Settlements — Attorney  Fees  from  Settlement  Fund — Limitation  to 
Class  Representatives. — Objections  by  attorneys  for  class  representatives,  who  were  prin- 
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cipally  responsible  for  creation  of  a  settlement  fund,  to  petitions  for  fees  for  12  attorneys 
out  of  the  settlement  fund,  were  accepted  and  the  awards  denied.  Whatever  contribution 
others  made  to  the  creation  of  the  fund  was  minor  when  compared  to  that  of  the  repre- 
sentatives' attorneys  and  each  of  the  petitioning  attorneys  was  adequately  compensated 
hy  fees  to  be  paid  by  clients,  among  other  reasons.    See  jj  9032,  9320. 

For  class  representatives:  Harold  E.  Kohn  and  Aaron  M.  Fine,  Philadelphia,  Pa. 
For  builder-owner  settlement  committee:  Harold  E.  Kohn,  Patrick  T.  Ryan,  and  Edward 
W.  Mullini.v,  Philadelphia,  Pa.,  Tlioirias  W.  Mack,  Washington,  D.  C,  and  Elwood  S. 
Kcndrick,  Los  Angeles,  Cal.  For  fee  petitioners:  John  Edward  Burke  and  Ross,  Hardies, 
O'Keefe,  Babcock  &  Parsons,  Chicago,  111.,  John  A.  Cochrane  and  Cochrane  &  Bresnahan, 
P.  A.,  St.  Paul,  Minn.,  Howard  M.  Downs  and  Howard,  Prim,  Smith,  Rice  &  Downs, 
San  Francisco,  Cal.,  C.  Carleton  Frederici  and  Thomas,  Schoenthal,  Davis,  Hockenberg 
&  Wine,  Des  Moines,  la.,  Paul  R.  Connolly  and  Williams,  Connolly  &  Califano,  Wash- 
ington, D.  C,  Sidney  Harris  and  Arent,  Fox,  Kintner,  Plotkin  &  Kahn,  Washington, 
D.  C,  Mark  I.  Harrison  and  Harrison,  Myers  &  Singer,  Phoenix,  Ariz.,  Mitchell  A.  Kra- 
mer, Philadelphia,  Pa.,  Jerrold  E.  Salzman  and  Freeman,  Freeman  &  Salzman,  Chicago, 
111.,  Paul  D.  Scanlon  and  Burkhardt,  Arnavas  &  Bartl,  Alexandria,  Va.,  and  Frederick 
D.  Steinhardt  and  Travis,  Warren,  Nayer  &  Burgoyne,  Detroit,  Mich.  For  settling  plain- 
tiffs: Josef  D.  Cooper  and  Friedman,  Koven,  Shapiro,  Salzman,  Koenigsberg,  Specks  & 
Homer,  Chicago,  111.,  Allen  Horstman  and  Wooden,  Stark,  McLaughlin  &  Sterner, 
Jiiilianapolis,  Ind.,  Michael  I.  Miller  and  Isham,  Lincoln  &  Beale,  Chicago,  111.  For 
claimants:  W^illiam  Simon  and  Howrey,  Simon,  Baker  &  Afurchison,  W'ashington,  D.  C, 
for  Humble  Oil  and  Refining  Co.  and  Friendswood  Development  Co.  For  defendants: 
William  E.  Willis  and  Sullivan  and  Cromwell,  New  York,  N.  Y.  For  shortline  defendants: 
Edward  W.   Mullinix  and  Schnader,  Harrison,  Segal  &  Lewis,  Philadelphia,  Pa. 


Harvey,  District  Judge:  Presently  be- 
fore the  Court  in  this  multidistrict  anti- 
trust litigation  are  various  applications 
seeking  substantial  allowances  of  attorneys' 
fees  and  expenses.  These  applications  have 
been  filed  in  connection  with  the  Court's 
consideration  of  the  final  approval  of  a 
settlement  of  the  claims  of  members  of  a 
national  class  of  builder-owners  against  the 
defendants  herein  who  are  manufacturers 
of  plumbing  fixtures.'  Inasmuch  as  this 
litigation  has  included  claimants  at  various 
different  levels  of  the  chain  of  distribvition 
of  plumbing  fixtures,  separate  settlements 
have  been  negotiated  between  the  settling 
defendants  involved  and  separate  classes  of 
claimants.  The  settlement  presently  before 
the  Court  compromising  the  claims  of  a 
nation-wide  class  of  builder-owners,  in- 
volves the  largest  amount  and  the  largest 
number  of  claimants  in  this  litigation.  The 
result  has  been  that  the  number  of  and  the 
amount  of  the  fee  applications  filed  are  far 
greater  and  the  issues  involved  have  been 
much  more  hotly  contested  than  those  in 
any  of  the  other  settlements. 


The  plumbing  fixture  antitrust  litigation 
includes  the  largest  number  of  cases  ever 
transferred  to  a  single  district  by  the  Ju- 
dicial Panel  for  Multidistrict  Litigation  for 
consolidated  pre-trial  proceedings  under  28 
U.  S.  C.  §  1407.  At  last  count,  some  370 
cases  have  been  either  commenced  in  this 
District  or  transferred  here  by  the  Panel. 
The  nature  and  history  of  this  massive  liti- 
gation has  previously^  been  fully  discussed 
in  opinions  of  this  Court  and  of  the  Panel. 
These  opinions  are  listed  in  Philadelphia 
H arising  Authority  v.  American  Radiator  and 
Standard  Sanitary  Corporation  [1970  Trade 
Cases  1173,346],  323  F.  Supp.  364  (E.  D. 
Pa.  1970),  at  page  365,  footnote  V 

[Settlements] 

Insofar  as  the  matters  presently  before 
the  Court  are  concerned,  no  more  than 
brief  mention  of  the  other  settlements  is 
necessary.  At  a  hearing  held  on  December 
7,  1970  in  connection  with  Settlement  Order 
No.  1,  this  Court  approved  a  settlement 
for  a  national  class  of  wholesalers  in  the 
amount  of  $1,000,000.    AppHcations  for  fees 


'  As  explained  in  previous  opinions  of  this 
Court,  tiiere  are  two  groups  of  defendants,  the 
"full-line  defendants"  and  the  "short-line  de- 
fendants." One  of  the  full-line  defendants. 
Briggs  Manufacturing  Company,  is  not  a  parly 
to  any  of  the  settlements  in  this  litigation. 

2  Later  opinions  of  this  Court,  of  the  Panel 
and  of  the  Third  Circuit  are  reported  at  [1971 

Trade  Regulation  Reports 


TRADE  CASES  H  73,457],  322  F.  Supp.  834 
(E.  D.  Pa.  1971)  [1971  TRADE  CASES  H  73,410], 
323  F.  Supp.  381  (E.  D.  Pa.  1970)  [1971  TRADE 
CASES  H  73,725],  332  F.  Supp.  1047  (J.  P.  M.  L. 
1971).  438  F.  2d  1187  (3rd  Or.  1971)  [1971 
TRADE  CASES  H  73,762],  453  F.  2d  30  (3rd  Or. 
1971). 
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and  expenses  were  likewise  considered,  and 
various  allowances  were  approved.' 

Although  the  wholesalers'  settlement  had 
been  unopposed,  a  proposed  $2,000,0(X) 
settlement  for  a  nation-wide  class  of  plumb- 
ing and  other  contractors  was  vigorously 
opposed  by  a  small  number  of  plaintiffs. 
In  Settlement  Order  No.  2,  this  Court  gave 
preliminary  approval  to  that  proposed  settle- 
ment. Certain  plaintiffs  thereupon  filed  a 
motion  to  vacate  that  order.  P'oUowing  a 
hearing,  such  motion  was  denied  for  the 
reasons  set  forth  in  this  Court's  opinion  in 
Philadelphia  Housing  Authority  v.  American 
Radiator  and  Standard  Sanitary  Corporation 
[1970  Trade  Casks  1173,346),  323  F.  Supp. 
364  (E.  D.  Pa.  1970).  Subsequently,  another 
hearing  was  held  to  consider  final  approval 
of  the  contractors'  settlement  and  various 
applications  for  the  allowance  of  attorneys' 
fees  and  expenses  to  be  paid  from  that 
fund.  Again,  there  was  opposition  to  the 
settlement.  For  the  reasons  stated  in  Phil- 
adelphia Housing  Authority  v.  Am^'rican 
Radiator  and  Standard  Sanitary  Corporation 
[1971  Trade  Cases  1173,457],  322  F.  Supp. 
834  (E.  D.  Pa.  1971),  this  Court  gave  final 
approval  to  the  contractors'  settlement, 
awarded  certain  attorneys'  fees  and  ex- 
penses and  denied  certain  other  applications 
for  fees.* 

An  appeal  was  thereupon  taken  by  cer- 
tain plaintiffs  from  this  Court's  Order  giving 
final  approval  to  the  contractors'  settlement 
and  also  from  this  Court's  refusal  to  grant 
a  fee  to  one  of  the  petitioning  attorneys. 
In  Ace  Heating  and  Plumbing  Company  v. 
Crane  Companv  [1971  Trade  Cases  H  73,762], 
453  F.  2d  30  (3rd  Cir.  1971),  the  Third  Cir- 
cuit affirmed  the  Court's  Order  approving 
the  settlement  but  modified  the  fee  allow- 
ances to  include  an  additional  $3000  fee 
to  be  paid  to  attorney  Lawrence  Walner, 
for  his  services  in  connection  with  the  cre- 
ation of  the  settlement  fund. 

Following  approval  of  the  contractors' 
settlement,  various  public  bodies'  settle- 
ments were  next  presented  to  the  Court. 
Unlike  the  other  settlements  in  this  litiga- 
tion, the  public  body  cases  were  not  settled 
under  a  single  agreement  between  plaintiffs 


and  defendants.  The  full-line  defendants 
had  offered  to  pay  $1,750,000  to  settle  all 
public  body  claims,  and  the  short-line  de- 
fendants had  contributed  various  sums  to 
the  settlement  funds  thereby  created.  Final 
approval  has  now  been  given  to  most  of 
these  settlements  which  were  separately 
presented  to  the  Court,  and  various  re- 
quested attorneys'  fees  and  expenses  have 
been  allowed. 

On  May  17,  1971,  a  hearing  was  held  to 
consider  preliminary  approval  for  the  pro- 
posed builder-owner  settlement.  This  settle- 
ment fund  consisted  of  $21,500,000  from  the 
full-line  settling  defendants  and  $1,400,000 
from  the  short-line  settling  defendants,  or 
an  original  total  of  $22,900,000  plus  interest. 
However,  the  parties  had  agreed  that  in- 
terest would  accrue  from  April  1,  1970  on 
the  portion  of  the  fund  paid  by  the  full-line 
defendants  and  from  September  1,  1970  on 
the  portion  of  the  fund  paid  by  the  short- 
line  defendants.  It  is  estimated  that  as  of 
May  31,  1972,  the  aggregate  amount  of  the 
settlement  fund  wall  be  some  $25,955,000. 

On  May  28,  1971,  this  Court  entered. 
Settlement  Order  No.  21  which  gave  pre- 
liminary approval  to  the  proposed  builder- 
owner  settlement  and  appointed  the  plaintiffs 
in  Civil  No.  41,774  as  the  Class  Repre- 
sentatives. A  committee  of  attorneys  was 
also  appointed  by  the  Court  to  carry  out 
the  provisions  of  this  Order."  Thereafter, 
the  plaintiffs  in  Arntz  Bros.  v.  American 
Radiator  and  Standard  Sanitary  Corporation, 
Civil  No.  70-276,  represented  by  Howard 
M.  Downs,  filed  a  motion  to  vacate  Settle- 
ment Order  No.  21.  Subsequently,  Mr. 
Downs  accepted  the  settlement  on  behalf 
of  the  plaintiffs  that  he  represented  and 
withdrew  his  motion. 

On  April  7,  1972,  a  hearing  was  held  to 
consider  whether  the  builder-owner  settle- 
ment should  be  finally  approved,  and 
whether  applications  for  attorneys'  fees 
and  expenses  should  be  granted.  The  only 
opposition  to  final  approval  was  that  of 
Mr.  Downs  who,  although  he  had  pre- 
viously accepted  the  settlement  on  behalf 
of  his  clients  and  had  even  filed  an  applica- 
tion for  the  allowance  of  a  fee  and  expenses. 


'  A  fee  for  counsel  for  the  Class  Repre^senta- 
tives  was  approved  in  the  amount  of  15%  of  the 
net  settlement  fund.  As  compared  with  some 
of  the  other  settlements  in  this  litigation,  the 
wholesaJers'  settlement  presented  fewer  compli- 
cations, and  less  time  was  spent  by  the  attor- 
neys than  in  the  others. 

■•  Attorneys'  fees  in  ttie  amount  of  25%  of  the 
net  settlement  fund  were  allowed  in  connection 
with  the  approval  of  the  contractors'  settlement. 


H  73,953 


This  amount  was  divided  into  14  equal  shares 
with  3  shares  being  paid  to  counsel  for  the 
Class  Representative  and  the  remainder  being 
divided  among  16  plaintiffs'  attorneys  who  had 
contributed  to  the  creation  of  the  settlement 
fund. 

»  The  Settlement  Committee  was  composed  of 
Messrs.  Kohn,  Kendriclc,  and  Mack,  represent- 
ing the  plaintiffs,  and  Messrs.  Ryan  and  Mul- 
linix,  representing  the  defendants. 

©  1972,  Commerce  Clearing  House,  Inc. 


637 


"    5-8-72  Cited  1972  Trade  Cases  9  1,983 

Lwdy  Bros.  Bldrs.,  Inc.  v.  Aiiicr.  Radiator  &  Standard  Sanitary 

repeated    certain    objections    that    he    had       expenses    in    administering    the    settlement 

made  earHer  and  withdrawn.    After  hearing       in  the  amount  of  $223,119.23. 

argument,    the    Court    overruled    these    oh-  /^x    *        ,■.-        r-i    ,  ,      tt       u   tt    t.^  . 

•     .-  J    •    1-     .    1    xi    .    •.  11      -  (2)   A  petition  filed  by  Harold  E.   Kohn 

jections   and   indicated   that   it   would   give  ^„  .  V>.   -au  ■   ■   J  ..  x 

r„,    ^       ^     1    t      4i  *.i  .  I  and  David  Rerger  jointly,  as  attorneys  for 

nnal    approval    to    the    settlement    as    sub-  ^i       r-i         t^  \  .■  i       .i  i 

™t*  A     -c-    \-  ecu  1     •  r  1  the    Class   Representatives,    for   the    award 

mitted.   Findings  of  fact,  conclusions  of  law        <•  i    r  j  t-  ^. 

^„ ,      .,  ,  .„    ,       L  oi    counsel    tees   and    expenses.     From   the 

and    other   necessary  'orders    will    be   here-  „  . .,  ..   r      j     »i,  i         •     i. 

^;.  .        ,  ■       .1  •        ..1  ,.  settlement  fund,   thev   seek  reimbursement 

alter  entered  approving  this  settlement.  r  ^i    ■  '.-.*.  n  -,orv       j 

^  of  their  expenses  amounting  to  $42,380  and 

At  the  April  7,   1972  hearing,  the  Court  attorneys'  fees  aggregating  some  $3,036,82.S. 

next   heard    arguments    in    support   of   and  (The  fees  have  been  computed  on  the  basis 

in   opposition    to    the    various    applications  of  figures  supplied  to  the  Court  as  of  April 

for  attorneys'   fees  and   expenses   that   had  18,  1972). 

been  filed.    It  is  the  sharp  conflicts  resulting  (3)   Eleven    petitions    filed    by    attorneys 

from    the    substantial    fees    and    expenses  who  claim  to  have  contributed  to  the  cre- 

claimed  which  the  Court  is  now  called  upon  ^^^^^  ^f  ^i^g  settlement  fund  and  w^ho  seek 

to  resolve.  j^^g    ^,j^    expenses    to   be   paid   from    such 

\Fccs  and  Expenses]  fund."    Each   of  these  attorneys   represents 

•      ,..,,,,  ,  ,  ,       plaintiflFs   who  have    filed   suits   in   this   liti- 

Applications  for  tlie  allowance  of  fees  and  .-  j      1  ■^^  ^i.       r  ■        j- 

,,  ,^,  ^  r      J  c      gation  and  who  will  therefore  receive  dis- 

expenses    Irom   the   settlement  fund   are   of       4    i    .•         r  ^1      r      j  ■ 

^,  '       ,.„         ,  ^  tnbutions  from  the  fund  in  varying  amounts, 

three  different  types:  -n         ..  ■        1      1         1    ^1 

■'  ihe    attorneys   involved    and    the   amounts 

(1)  A    petition    filed    by    the    Settlement      of   the   fees   plus   expenses   claimed   are   as 

Committee    seeking    reimbursement    of    its      follows: 

1.  John   Edward    Burke $100,000.00  plus  $8,619.00 

2.  John  A.  Cochrane  and  Floyd  E.  Boline,  jointly  116,000.00  plus  5,997.17 

3.  Paul  R.   Connolly    A  reasonable  fee  plus  28,194.46 

4.  Howard   M.    Downs 97,StK).00  plus  23,537.29 

5.  C.    Carleton    Frederici 17,646.50  plus  4,971.94 

6.  Sidney    Harris    37,275.00  to 

55,912.00  plus  18,550.94 

7.  Mark    I.    Harrison 6,745.60  plus  3,91632 

8.  Mitchell  A.   Kramer   7,537.50  plus  824.20 

9.  Paul   D.   Scanlon 627,60000  plus  23,265.57 

10    Frederick    D.    Steinhardt 25,600.00  plus  2,742.06 

11.    Lawrence  Walner    30,500.00  plus  1,110.00 

[Opposition]  litigating  claimants,  object  to  the  charging 

Opposition  to  tlie  award  of  any  attorneys'  f   any   portion   of    the    Kohn    and   Berger 

fees  to  be   paid   from  the   settlement  fund  fee  against  that  part  of  the  fund  to  be  dis- 

to  any  petitioning  attorneys   has  been  filed  ^ibuted  to  their  chents. 
by    two    claimants,     namely.     Humble    Oil 

and    Refining   Company    an<l    Friendswood  [Fees  and  Expenses  in  Class  Action 

Development    Company.     These    claimants  biettletnents] 

did  not  file  suit  against  the  defendants  but  Among   the    detailed    provisions    of    Rule 

have   duly   filed   claims    which    will    permit  23  of  the  Federal  Rules  of  Civil  Procedure, 

them    to.  share    in    the    distribution    of    the  there  are  none  which  specifically  deal  with 

settlement  fund.   They  object  to  the  allow-  the   awarding   by    the    Court   of   attorneys' 

ance  of  any  fees  to  petitioners  Kohn  and  fees  and   expenses  in   connection   with   the 

Berger  or   to   any  of  the  other  petitioning  approval  of  a  class  action  settlement.    Rule 

attorneys,    claiming    that    all    the    plaintiflFs'  Zt,{^)    does   no  more   than   require   the   ap- 

attorneys  involved  will  be  adequately  com-  proval  by  the  Court  of  the  compromise  or 

pensated  under  their  private  fee  agreements  settlement  of  a  class  action.    Authority  for 

with    their    clients.     Petitioners    Kohn    and  fixing  attorneys'   fees  claimed  by  those  re- 

Berger  object  to  any  allowances  to  the  12  sponsible   for  the  creation  of  a  settlement 

attorneys  listed  hereinabove,  and  a  number  fund    arises    under    the    general    equitable 

of  the  latter,  as  well  as  other  counsel  for  powers   of   the    Court.     Where   the    efforts 

•Twelve  separate  petitions  were  submitted  In  proval  by  the  Court  of  tlie  amount  of  a  contin- 

all.    One  was  filed  jointly  by  two  different  attor-  gent  fee  to  be  charged  and  paid  from  certain 

neys.  Another,  filed  by  Jerrold  E.  Saltzman,  was  distributions,  pursuant  to  an  agreement  between 

unopposed.    It  merely  sought  (and  received)  ap-  such  attorney  and  his  clients. 
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of  a  claimant  and.  liis  attorneys  have  produced 
a  fund  to  he  divided  among  all  memhers 
of  a  particular  class,  it  has  been  recognized 
first,  that  the  claimant  as  the  representative 
of  the  class  is  authorized  to  contract  for 
all  and  to  incur  proper  expenses  of  litiga- 
tion, and  secondly,  t'lat  the  property  pro- 
duced by  the  efforts  of  such  plaintiff  and 
his  attorney  should  bear  the  burden  of  the 
expense  of  the  attorney's  services  so  that 
each  member  of  the  class  who  benefits  will 
contribute  his  due  proportion.  Trustees  v. 
Greawugh,  105  U.  S.  527  (1882);  Spraguc 
V.  T iconic  National  Bank,  307  U.  S.  161 
(1939);  Mills  v.  Electric  Aulo-Lilc  Company, 
396  U.  S.  375  (1970);  Kahan  v.  Roscnsticl, 
424  F.  2d  161  (3rd  Cir.  1970),  cert.  den. 
398  U.  S.  950  (1970);  Philadelphia  Electric 
Company  v.  Anaconda  American  Brass  Com- 
pany [1969  Trade  Cases  ^72,892],  47 
F.  R.  D.  557  (E.  D.  Pa.  1969);  Paris  v. 
Metropolitan  Life  Ins.  Co.,  94  F.  Supp.  792 
(S.  D.  N.  Y.  1947);  3B  Moore's  Federal 
Practice,  1123.91. 

[Grounds  for  Allowances] 

Counsel  for  the  Class  Representatives 
and  also  each  plaintifT's  attorney  seeking  an 
award  from  the  settlement  fund  was  re- 
quired by  the  Court  to  file  a  petition 
detailing  the  grounds  for  the  requested  al- 
lowance. After  a  preliminary  review  of  the 
petitions  filed,  the  Court  addressed  a  letter 
dated  March  14,  1972  to  each  petitioning 
attorney,  requiring  the  furnishing  of  fur- 
ther pertinent  details  to  the  Court  in  in- 
stances in  which  the  original  petition  had 
been  incomplete.'  In  particular,  each  appli- 
cant was  required  to  state  the  amount  and 
a  break-down  of  any  expenses  claimed,  the 
time  expended,  the  details  concerning  pri- 
vate fee  arrangements  between  the  applicant 
and  his  clients,  the  total  number  of  units 
represented  by  the  applicant  in  the  settle- 
ment,* the  fee  expected  by  tlie  applicant  as 
a  result  of  the  allowance  of  his  client's 
claims,  a  list  of  the  civil  cases  in  this  litiga- 
tion in  which  the  applicant  was  counsel  of 
record  including  the  date  and  place  where 
suit  was  filed,  whether  there  existed  agree- 
ments between  the  applicant  and  any  other 
attorney  as  to  the  sharing  of  any  part  of 
the  fee  claimed,  whether  the  applicant  had 
received  or  expected  to  receive  a  fee  for 
representing  claimants  in  any  settlement 
in    this    litigation    other    than    the    builder- 


owner  settlement,  and  if  so,  whether  there 
was  any  overlapping  in  the  hours  expended 
in  connection  with  the  other  settlements. 

[Discovery  and  Hearing] 
Claimants  Friendswood  and  Humble  Oil 
urge  tliat  the  Court  permit  discovery  and 
thereafter  conduct  an  evidentiary  hearing 
before  deciding  any  of  the  questions  pres- 
ently before  it.  This  Court  concludes  that 
no  such  further  hearing  is  necessary.  The 
detailed  original  and  supplementary  petitions 
that  have  been  filed  together  with  attached 
aflidavits  and  exhibits,  when  considered  in  the 
light  of  the  arguments  and  this  Court's  knowl- 
edge of  these  proceedings,  constitute  a 
sullicient  record  for  determination  of  tlie 
issues  here.  No  affidavits  have  been  filed  in 
opposition  to  those  submitted  by  the  peti- 
tioning attorneys.  In  assessing  the  value 
of  an  attorney's  services,  a  court  is  itself 
an  expert  on  the  question  and  may  make 
its  judgment  as  to  the  amount  to  be  awarded 
from  its  own  knowledge  and  experience  of 
reasonable  fees  and  from  the  facts  before 
it  without  the  aid  of  the  testimony  of  wit- 
nesses as  to  value.  Pmcell  v.  Pennsylvania 
Railroad  Company,  267  F.  2d  241,  245  (3rd 
Cir.  1959),  quoting  from  7  C.  J.  S.  Attorney 
and  Client,  §  191d,  p.  1093.  After  hearing 
argument  from  counsel  at  the  all-day  hear- 
ing held  on  April  7,  1972,  this  Court  is 
satisfied  from  its  knowledge  of  the  n;ttiire 
and  history  of  this  litigation  and  from  its 
review  of  the  pleadings,  affidavits,  briefs 
and  exhibits  that  the  questions  presently 
before  it  can  be  decided  without  the  neces- 
sity of  an  evidentiary  hearing. 


The  Application  of  the  Settlement 
Committee  for  Expenses 

In  connection  with  its  administration  of 
the  settlement,  the  Settlement  Committee 
incurred  substantial  expenses  for  printing, 
advertising  and  distributing  the  class  notices, 
for  processing  the  more  than  10,000  claims 
which  were  filed,  and  for  other  necessary 
duties.  Included  in  the  amount  claimed 
are  expenditures  for  computer  and  data 
processing  services  necessary  in  administer- 
ing the  settlement.  A  total  of  $223,119.23  is 
sought. 

The  only  objection  to  any  part  of  this 
claim  was  made  by  Mr.  Downs,  attorney 
for    plaintiffs    in    Arntz    Bros   v.    American 


'  All  but  one  of  the  petitioners  filed  a  supple- 
mentary petition  furnishing  the  information  re- 
quested. 

'  Claims  were  classified  by  the  Settlement 
Committee  in  terms  of  the  number  of  units  pur- 

t  73.953 


chELsed  by  the  claimajit  within  the  applicable 
time  period.  Plumbing  fixtures  for  one  whole 
bathroom  were  cougfl^d  as  one  unit. 
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Radiator  and  Standard  Sanitary  Corporation, 
yitpra.  He  objected  to  tlie  membership  of 
two  attorneys  for  the  defendants  on  the 
Settlement  Committee  and  to  the  payment 
of  certain  fees  to  such  attorneys  represent- 
ing time  they  spent  in  assisting  in  the  ad- 
ministration of  the  settlement. 

Attorneys  for  the  defendants  likewise 
were  members  of  the  Settlement  Committee 
appointed  to  administer  the  contractors' 
settlement,  and  the  allowance  of  fees  to 
them  was  also  attacked  in  the  appeal  from 
that  settlement.  Such  objection  was  over- 
ruled by  the  lliird  Circuit  in  Ace  Heating 
and  Plumbing  Company  v.  Crane  Company, 
supra.  In  affirming  this  Court's  previous 
Order,  the  Third  Circuit  noted  that  "to 
guarantee  fairness  in  these  situations  pro- 
vision for  participation  of  defense  counsel 
on  settlement  committees  should  be  made 
part  of  the  negotiated  settlements  and  be 
specifically  included  in  the  notice  to  class 
members."  453  F.  2d  at  34.  However,  Ace 
Heating  and  Plumbing  Company  was  decided 
on  November  18,  1971.  By  that  date,  the 
notice  to  the  class  members  in  this  settle- 
ment had  already  been  sent  out  in  a  form 
similar  to  that  in  the  contractors'  settle- 
ment. Inclusion  of  defense  counsel  on  the 
Settlement  Committee  was  specifically  pro- 
vided for  in  Settlement  Order  No.  21  as 
proposed,  and  no  objection  was  made  to 
such  provision  at  the  hearing  held  on  May 
17,  1971  by  Mr.  Downs  or  by  any  other 
plaintiff. 

Representatives  of  the  defendants  were 
included  on  this  Settlement  Committee 
because  of  their  detailed  knowledge  of  the 
litigation  and  settlement,  and  it  was  ex- 
pected that  time  could  be  saved  if  their 
knowledge  were  used  to  assist  in  adminis- 
tering the  settlement.  In  any  event,  amounts 
paid  to  the  attorneys  in  question  were  minor 
compared  to  the  total  expenses  of  the 
Settlement  Committee  and  were  calculated 
solely  on  a  time  basis  and  at  a  designated 
hourly  rate.  The  objection  to  the  allowance 
of  this  portion  of  the  Settlement  Commit- 
tee's application  is  accordingly  denied,  and 
the  $223,119.23  claimed  is  allowed  in  its 
entirety,  to  be  deducted  from  the  settle- 
ment fund  before  any  other  payments  or 
allocations  are  made. 
// 
The  Applications  of  all  Petitioning 
Attorneys  for  Expenses 

Not  only  the  attorneys  for  the  Class 
Representatives  but  also  the  other  petition- 


ing attorneys  seek  reimbursement  on  behalf 
of  the  plaintiffs  they  represent  of  their  out- 
of-pocket  expenses  incurred  in  connection 
with  the  filing  and  prosecution  of  suits  in 
which  petitioners  w'ere  counsel  of  record. 
Similar  expenses  were  allowed  as  deduc- 
tions from  the  settlement  funds  in  the 
wholesalers'  and  contractors'  settlements. 
As  this  Court  said  in  approving  the  award 
of  expenses  in  connection  with  the  con- 
tractors' settlement,  "claimants  who  are  not 
litigants  should  be  required  to  pay  their 
fair  share  of  the  out-of-pocket  e.xpenses  of 
those  claimants  who  have  actually  filed  suit 
and  who  thereby  brought  about  the  creation 
of  the  settlement  fund."  [1971  Tr.\de  Cases 
If  73,457]  2,22  F.  Supp.  at  839. 

Indeed,  if  those  plaintiffs  who  are  now 
seeking  reimbursement  of  their  litigating 
expenses  had  not  been  willing  to  undertake 
the  risk  of  incurring  these  substantial  ex- 
penses, the  non-litigating  claimants  might 
not  today  be  recovering  the  sums  to  be 
distributed  to  them.  The  equitable  rule 
against  saddling  the  active  representatives 
of  a  class  with  the  entire  expenses  of  legal 
efforts  of  benefit  to  all  should  not  be  ap- 
plied in  a  narrow  or  technical  manner. 
Thomas  v.  Honeybrook  Mines,  Inc.,  428  F. 
2d  981,  985  (3rd  Cir.  1970).  Equitable 
considerations  therefore  dictate  that  those 
expenses  actually  incurred  in  suits  brought 
by  builder-owners  should  be  shared  pro  rata 
by  all  claimants  who  will  be  recei\'ing  dis- 
tributions from  the  fund.  In  accordance 
with  the  procedure  followed  in  connection 
with  the  contractors'  settlement,  both  the 
expenses  of  the  Settlement  Committee  and 
the  out-of-pocket  litigation  expenses  herein 
allowed  should  first  be  deducted  from  the 
total  amount  of  the  settlement  fund  before 
the  fee  computations  hereinafter  required 
are  made.  However,  not  all  the  expenses 
claimed  by  the  various  petitioning  attorneys 
are  properly  related  to  creation  of  this  par- 
ticular settlement  fund.  Accordingly,  the 
following  out-of-pocket  litigation  expenses 
are  hereby  allowed:* 

Harold  E.  Kohn   $42,380.00 

John  Edward   Burke   ;  ...  ■  •  .  8,619.00 
John     A.     Cochrane    jointly 

with   Floyd   E.   Boline....  5,997.17 

Paul  R.  Connollv   28,194.46 

Howard  M.  Downs 23,537.29 

C.  Carleton  Frederici 4,971.94 

Sidney    Harris    18,550.94 

Mark    I.    Harrison    3,916.32 

Mitchell  A.\  Kramer  . 824.20 

one.    One  of  the  attorneys  had  filed  nine  actions 
against  the  defendants  and  another  ten. 

H  73,953 
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Paul  D.  Scanlon  $  2,265.57  " 

Frederick    D.    Steinliardt  2,742.06 

I^wrence    Walner    1,110.00 

/// 

A  Implication  of  Petitioners  Kohn  and 
Bcrger  for  Attorneys'  Fees 

For  the  purpose  of  computing  the  attor- 
neys' fees  which  they  claim,  petitioners 
Kohn  and  Berger  have  divided  the  settle- 
ment fund  into  four  separate  categories  as 
follows : 

1.  The  claims  of  those  litigants  repre- 
sented by  petitioners  Kohn  and  Berger, 
totaling  492,754.6  units; 

2.  The  claims  of  those  litigants  repre- 
sented by  attorneys  whose  efforts  these  peti- 
tioners contend  contributed  to  the  creiition  of 
the  sftdement  fund,  totaling  1,017,061.2  units; 

3.  The  claims  of  those  litigants  repre- 
sented by  counsel  whose  efforts  petitioners 
contend  did  not  contribute  to  the  creation 
of  the  settlement  fund,  totaling  470,989.2 
units;  and 

4.  All  other  claims,  being  those  of  claim- 
ants who  would  receive  distributions  from 
the  fund  but  who  either  did  not  file  suit,  or 
were  not  included  as  settling  parties,  total- 
ing 723,502.6  units. 

Petitioners  Kohn  and  Berger  seek  no 
fees  from  that  portion  of  the  fund  to  be 
distributed  to  claimants  in  Categories  1 
and  2.  Insofar  as  Category  1  is  concerned, 
these  petitioners  will  receive  fees  amounting 
to  some  $802,707  under  private  agreements 
they  have  entered  into  with  these  claim- 
ants. Most  of  these  agreements  provide  for 
the  payment  of  contingent  fees  amounting 
to  2iV^%  of  the  recovery.  A  few  provide 
that  this  Court  will  fix  the  amount  of  the 
contingent  fee  to  be  charged,  and  as  to 
certain  other  claimants,  the  lees  will  be 
fixed  by  a  bankruptcy  court.  Insofar  as 
Category  2  is  concerned,  the  attorneys  rep- 
resenting the  claimants  involved  will  also 
be  compensated  under  contingent  fee  agree- 
ments with  their  clients. 

Petitioners  Kohn  and  Berger  seek  a  fee 
amounting  to  16J'3%  of  the  amounts  to  be 
distributed  to  claimants  in  Category  3  and, 
in  addition,  a  fee  in  the  amount  of  33^% 


of  the  amounts  to  be  distributed  to  claim- 
ants in  Category  4.  If  a  figure  of  $9.50  per 
unit  is  used,"  the  fees  sought  by  petitioners 
Kohn  and  Berger  will  amount  to  $745,733 
under  Category  3  and  $2,291,092  under 
Category  4,  or  a  total  of  $3,036,825.  Coun- 
sel for  many  of  the  claimants  included  in 
Category  3  object  strenuously  to  the  allow- 
ance to  Messrs.  Kohn  and  Berger  of  any 
fee  which  would  be  assessed  against  the 
distributions  to  their  clients.  These  attor- 
neys likewi.se  have  contingent  fee  arrange- 
ments with  their  clients  on  whose  behah 
they  have  filed  suit,  and  they  point  out 
that  if  an  additional  \6'/z%  is  to  be  de- 
ducted from  the  amounts  to  be  distributed, 
these  plaintiffs  will  be  paying  fees  sub- 
stantially larger  than  any  of  the  other  cate- 
gories of  claimants. 

(a)  The  Claim  Under  Category  3 

Petitioners  Kohn  and  Berger  quite  prop- 
erly have  recognized  that  their  own  clicnt.s 
should  not  be  charged  herein  with  any  fee 
in  addition  to  the  contingent  fee  wiiicli 
was  agreed  upon  when  they  were  engaged 
to  prosecute  the  claims  in  question.  This 
Court  concludes  that  the  same  principle 
should  apply  to  all  of  those  claimants  who 
are  settling  parties  and  who  filed  suit 
through  counsel  in  this  litigation.  Sucii 
claimants  will  be  paying  contingent  fees 
ranging  from  20%  to  33'/3%  (or  in  a  feu- 
cases  even  more)  to  their  own  attorneys, 
and  any  award  to  petitioners  under  Cate- 
gory 3  will  result  in  even  further  reductions 
in  their  net  recoveries.  Unless  the  Court 
were  to  undertake  to  fix  the  contingent  fees 
to  be  charged  by  every  attorney  for  every 
claimant  participating  in  the  fund,  it  shoul'l 
not  undertake  to  allocate  to  counsel  for  tlie 
Class  Representatives  any  portion  of  tin- 
amounts  to  be  paid  imder  these  privah' 
agreements  by  Category  3  claimants  t'i 
their  attorneys. 

It  would  clearly  be  inequitable  if  claim- 
ants who  have  actually  filed  suit  and  wii'> 
have  contracted  to  pay  their  attorneys  a 
contingent  fee  were  required  to  pay  an 
additional  16-/3%  to  petitioners  Kohn  aii'l 
Berger.  The  result  would  be  to  exact  .i 
total  fee  of  from  36%  to  50%  or  more 
from  the  amounts  to  be  distributed  to  tliesi: 


"•  Petitioner  Scanlon  also  requested  that  addi- 
tional expenses  in  the  amount  of  $21,000  be 
awarded  as  costs  incurred  by  his  clients  Vincent 
A.  Mangano  and  Edward  S.  Petros.  But  those 
plaintiffs  were  homeowners  or  owners  of  com- 
mercial and  apartment  buildings.  Their  suits 
were  dismissed,  and  such  dismissals  were  af- 
firmed   by    the    Third    Circuit.     See   438   F.    2d 


H  73,953 


1187-1188.     Accordingly,    these  sums  have  h^'ii 
disallowed    as    expenses    in    this    settlement 

1*  The  total  number  of  units  in  the  settlemoiii 
amount  to  2,704,307.6.  If  the  expenses  allowe.! 
herein  are  deducted  from  the  settlement  fund 
of  $25,955,000,  the  amount  of  the  distributi'>n 
per  unit  will  be  approximatel^$9.50  before  tlu- 
deduction  of  any  fees.  " 
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claimants.  When  the  claimants  in  Cate- 
fiory  3  are  considered  in  relation  to  all  the 
other  claimants,  they  would  be  unduly  and 
unnecessarily  penalized  because  they  under- 
took through  attorneys  of  their  choice  to 
sue  the  defendant  manufacturers.  Consider- 
ations of  equity  permit  no  such  result. 

Indeed,  petitioners  Kohn  and  Berger  recog- 
nize that  it  would  be  unfair  to  charge  any 
additional  fee  against  the  claimants  in  Cate- 
gory 2,  which,  like  Categories  1  and  3, 
consists  of  claimants  who  have  filed  suit 
through  attorneys  of  their  own  choice.  It 
is  urged,  however,  that  counsel  for  the 
claimants  in  Category  3  did  not  contribute 
to  the  creation  of  the  settlement  fund  and 
in  some  instances  even  jeopardized  the  set- 
tlement. The  facts  do  not  support  this  con- 
tention. There  is  no  doubt  that  petitioners 
Kohn  and  Rerger  were  principally  responsi- 
ble for  the  settlement  that  was  finally  con- 
summated. Nor  is  there  any  doubt,  as  more 
fully  discussed  hereinafter,  that  they  should 
be  adequately  compensated  for  their  serv- 
ices. But  the  record  before  the  Court  indi- 
cates that  no  settlement  would  have  been 
possible  without  the  cooperation  and  efforts 
of  numerous  attorneys  for  plaintiffs  who 
likewise  filed  suit.  The  fact  that  an  extremely 
large  number  of  suits  were  filed  against  the 
defendants  in  many  difTerent  districts  nec- 
essarily helped  bring  about  the  agreement 
which  produced  the  substantial  settlement 
fund  which  will  now  be  distributed,  to  all 
claimants.  Certainly,  those  claimants  who 
undertook  to  incur  the  risk  of  litigation 
should  not  be  penalized  by  being  required 
to  pay  far  larger  attorneys'  fees  than  any 
other  claimant  merely  because  their  attor- 
neys may  not  have,  in  the  opinion  of  coun- 
sel for  the  Class  Representatives,  contributed 
as  much  to  the  creation  of  the  settlement 
fund  as  did  others.  Moreover,  petitioners 
Kohn  and  Berger  would  be  receiving  exces- 
sive fees  were  this  Court  to  award  them 
compensation  under  both  Category  3  and 
Category  4. 

This  Court  is  satisfied  that  there  should 
be  no  charge  by  the  attorneys  for  the  Class 
Representatives  against  any  of  the  sums 
to  be  distributed  to  those  claimants  in- 
cluded in  Category  3.  The  attorneys'  fees 
to  be  paid  by  such  litigants  will  be  those 
that  the\'  agreed  to  pay  when  they  engaged 
their  attorneys.  A  similar  approach  was 
taken  in  connection  with  the  approval  of 
fees  in  the  contractors'  settlement.  See  322 
F.  Supp.  at  839. 
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(b)  The  Claim  Under  Category  4 

With  reference  to  the  claimants  in  Cate- 
gory 4,  petitioners  Kohn  and  Berger  seek  a 
fee  amounting  to  33'/'?%  of  the  amounts  to 
be  distributed  to  these  non-litigants.  Claim- 
ants Humble  Oil  and  Friendswood,  which 
are  included  in  that  Category,  object  to  the 
allowance  of  any  fees  to  the  attorneys  for 
the  Class  Representatives  from  this  portion 
of  the  settlement  fund.  These  claimants 
argue  that  petitioners  Kohn  and  Berger  will 
be  adequately  compensated  by  their  private 
contingent  fee  arrangements  with  their  clients 
and  that  no  additional  fee  whatsoever  should 
be  charged  against  the  non-litigating  claimants. 

Equitable  considerations  do  not  support 
such  an  argument.  Under  the  theory  ad- 
vanced by  the  two  objecting  claimants, 
those  who  did  not  file  suit  but  who  reaped 
the  benefit  of  the  litigation  would  receive 
100%  of  their  claim,  while  those  who 
undertook  the  burden  of  the  litigation  would 
have  their  distributions  reduced  by  amounts 
ranging  from  20%  to  40%.  The  result 
would  be  to  give  a  free  ride  to  those  who 
expended  the  least  effort.  It  is  contended 
that  if  petitioners  Kohn  and  Berger  are 
paid  by  their  own  clients  and  likewise  are 
awarded  a  fee  from  the  amount  distributable 
to  the  non-litigating  claimants,  they  will 
receive  a  "double  fee."  But  such  is  not  the 
case.  Petitioners  Kohn  and  Berger  will  be 
receiving  a  part  of  their  aggregate  fee  from 
that  portion  of  the  settlement  fund  dis- 
tributed to  their  clients,  pursuant  to  contin- 
gent fee  agreements  with  such  parties.  They 
should  receive  another  part  of  their  fee  as 
awarded  by  this  Court,  to  be  charged 
against  a  different  portion  of  the  fund, 
namely  what  will  be  distributed  to  the  non- 
litigating  claimants.  The  efforts  of  peti- 
tioners Kohn  and  Berger  produced  both 
portions  of  the  settlement  fund,  and  the 
non-litigating  claimants,  in  accepting  their 
share  of  the  benefits  produced,  should 
likewise  assume  a  share  of  the  burden. 

On  behalf  of  claimants  Humble  Oil  and 
Friendswood,  it  is  further  argued  that  since 
the  application  has  been  filed  by  the  attor- 
neys themselves  rather  than  by  the  parties, 
they  may  not  be  considered  by  this  Court 
imder  the  equitable  principles  first  espoused 
in  Trustees  v.  Grecnough,  supra.  It  is  urged 
that  since  the  assessment  of  an  attorney's 
fee  against  the  portion  of  the  settlement 
fund  to  be  distributed  to  non-litigating 
claimants  will  not  reduce  the  fees  to  be 
paid  by  the  litigating  claimants  themselves, 
such  application  should  ba*  denied  in  toto. 
The  law  in  this  District  is  clearly  otherwise. 
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As  Judge  Fullani  said  in  Philadelphia  Elec- 
tric Company  z:  Anaconda  American  Bra.ss 
Company  [1969  Trade  Cases  1172,892],  47 
F.  R.  D.  5?7  (E.  D.  Pa.  1969):  "And  in 
antitrust  litigation,  the  allocation  of  the  re- 
covery as  between  claimant  and  counsel 
should  favor  cotinsel  somewhat  more  than 
in  other  fields  as  an  incentive  to  more  alert 
enforcement,  c.  f.  Dolgow  v.  Anderson,  43 
F.  R.  D.  472  (E.  D.  N.  Y.  1968)  and 
cases  there  cited."  In  the  Anaconda  case, 
the  applicant.s  were  likewise  Messrs.  Kohn 
and  P.crger,  who  had  petitioned  for  and 
were  awarded  fees  to  he  paid  directly  to 
them  as  attorneys  for  the  Class  Repre- 
sentatives. Tn  this  litieation,  similar  awards 
have  been  made  directly  to  petitioning  at- 
torneys in  the  wholesalers'  and  contractors' 
settlement.  In  Ace  Heating  and  Plumbing 
Company  i:  Crane  Company,  the  Third  Cir- 
cuit directed  this  Court  to  av.ard  an  addi- 
tional fee  directly  to  a  petitioning  attorney 
who  had  contributed  to  the  creation  of  the 
contractors'  settlement.  453  F.  2d  at  35. 
Sec  also  Central  Railroad  &  Banking  Co.  of 
Georgia  v.  Petttis,  113  U.  S.  116  (1885).  This 
Court  concludes  tiiat  a  reasonable  attor- 
neys' fee  should  be  charged  against  the 
portion  of  the  fund  distributable  to  the  non- 
litigating  claimants  and  should  be  paid 
directly  to  the  attorneys  for  the  Class 
Re])resentatives. 

That  petitioners  Kohn  and  P.erger  are 
entitled  to  substantial  fees  is  not  disputed 
by  any  of  the  attorneys  who  sued  on  behalf 
of  builder-owner  plaintiffs  in  this  litigation. 
Almost  five  and  a  lialf  years  ago,  on  De- 
cember 21,  1966,  petitioners  Kohn  and 
Berger  filed  suit  on  behalf  of  the  Class 
Representatives,  pleading  a  national  class 
action  on  behalf  of  builder-owners.  It  was 
soon  apparent  tliat  tlie  litigation  would  be 
a  major  one  and  that  a  very  large  number 
of  actions  would  be  filed  in  many  different 
districts  across  the  country  on  belialf  of 
plaintiffs  at  various  different  levels  of  the 
chain  of  distributoin  in  the  industry.  It  was 
likewise  apparent  that  the  claims  of  certain 
group.s  of  plaintiffs  might  well  defeat  those 
of  others  in  view  of  the  so-called  "pass-on" 
issue.  See  Mangano  v.  American  Radiati>r 
and  Standard  Sanitary  Corporation  [1970 
Tkape  Casks  f  73,168],  50  F.  R.  D.  13 
(E.  D.  Pa.  1970),  affirmed  438  F.  2d  1187 
(3rd  Cir.  1971),  an<l  Philadelphia  Hou.nng 
Authority  ::  American  Radiator  Standard 
Sanitary  Corporation  [1971  Trade  Cases 
1173.410],  :-23  F.  Supp.  381  (E.  D.  Pa. 
1970).  Petitioners  sought  early  to  com- 
mence settlement  negotiations  with  the  de- 
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fendants  for  a  so-called  "global  settlement" 
which  would  dispose  of  all  claims  against 
the  settling  defendants. 

Settlement  discussions  started  early  in 
1967  in  Philadelphia  and  in  New  York,  but 
were  postpuned  pending  the  resolution  ot 
various  is.sues  raised  by  the  defendants.  In 
March,  1967,  defendants  filed  a  motion 
seeking  to  stay  all  civil  proceedings  until 
the  criminal  case  against  them  in  the  West- 
ern District  of  Pennsylvania  had  been  con- 
cluded. On  May  16,  1967.  Judge  I-ord 
heard  argument  on  such  motion,  which 
was  opposed  by  petitioners.  The  motion 
was  denied  on  June  7,  1967.  Philadelphia 
Hoti.ung  Authority  v.  American  Radiator  and 
Standard  Sanitary  Corporation  [1967  Tradf. 
Cases  If  72,139]."  269  F.  Supp.  540  (E.  1). 
Pa.  1967). 

Defendants  then  applied  to  Judge  Rosen- 
berg, before  whom  the  criminal  cases  were 
pending  in  the  Western  District  of  Penn- 
sylvania, seeking  an  injunction  prohibiting 
further  proceedings  in  the  civil  cases  in 
Philadelphia  until  the  criminal  case  was 
concluded.  On  July  28,  1967,  Judge  Rosen- 
berg enjoined  the  plaintiffs  in  the  civil 
actions  from  proceeding  with  discovery  in 
tlieir  treble  damage  suits.  United  States  V- 
American  Radiator  and  Standard  Sanitary 
Corp.  [1967  Trade  Cases  1172,199],  272  F. 
Supp.  691  (\V.  D.  Pa.  1967).  Petitioners 
and  others  promptly  appealed  to  the  Third 
Circuit,  which  reversed  the  decision  oi 
Judge  Rosenberg.  United  States  v.  American 
Radiator  and  Standard  Sanitary  Corp.  [\%7 
Trade  Cases  1172,311],  388  F.  2d  201  (3id 
Cir.  1967),  cert.  den.  390  U.  S.  922  (1968). 

After  taking  an  active  role  in  this  phase 
of  the  Htigation,  petitioners,  with  all  stays 
vacated,  pushed  ahead  with  discovery  pro- 
ceetlings  in  1968  and  1969.  A  motion  was 
filed  for  the  production  of  magnetic  tape 
recordings  of  conversations  between  Wil- 
liam E.  Kramer  of  the  Plumbing  Fixture 
Manufacturers  .Association  and  various  mem- 
bers and  associates  of  that  organization.  In 
Philadelphia  Homing  Authority  v.  AmcricM 
Radiator  and  Standard  Sanitary  Corporali»n 
[1968  Trade  Cases  H  72,564],  291  F.  Supp. 
247  (E.  D.  Pa.  1968),  Judge  Lord  held  that 
such  tapes  were  subject  to  production,  re- 
serving decision  as  to  some  of  the  tapes 
with  respect  to  which  the  defendants  claimed 
an  attorney-client  privilege.  Subsequently. 
Judge  Lord  ordered  the  production  of  those 
tapes  as  well.  294  F.  Supp.  1148  (E.  D.  Pa. 
1969).  Petitioners  likewise  appeared  before 
the  Judicial  Panel  on  Multidistrict  Liti^ja- 
tion    and    successfully    urged    that    all    the 
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plumbing  fixture  ca-^cs  be  transferred  to 
the  Eastern  District  of  Pennsylvania  under 
28  U.  S.  C.  §  1407.  In  re  Pliimhing  Fixture 
Cases  [1968  Trade  Cases  1172,666],  295  F. 
Supp.  33  (J.  P.  M.  L.  1968). 

After  participating  in  various  other  dis- 
covery proceedings,  petitioners  undertook 
to  resume  settlement  negotiations,  culmi- 
nating in  a  meeting  at  the  Engineers  Club 
in  New  York  City  on  October  13,  1969.  At 
that  time,  a  large  group  of  plaintiffs'  attor- 
neys met  with  various  defendants'  attor- 
neys, and  an  offer  of  $15,000,000  was  made 
on  behalf  of  the  full-line  defendants  to 
settle  all  of  the  many  suits  ihat  had  been 
filed.  Because  of  the  divergent  views 
expressed  at  that  meeting  by  the  many  plain- 
tiffs' attorneys  present,  nothing  definite  re- 
sulted from  these  initial  discussions.  However, 
it  was  generally  agreed  by  all  plaintiffs  that 
the  amount  proposed  would  not  be  accept- 
able as  a  total  settlement  of  the  entire 
litigation. 

Petitioners  then  undertook  to  keep  settle- 
ment negotiations  alive.  Another  meeting 
was  held  on  October  16,  1969  in  which 
separate  groups  of  plaintiffs  were  formed, 
consisting  of  builder-owners,  public  bodies, 
contractors,  wholesalers  and  homeowners. 
A  meeting  was  next  held  in  Mr.  Kohn's 
office  on  October  29,  1969,  attended  by 
various  attorneys  for  builder-owner  plain- 
tiffs and  by  counsel  for  three  principal 
defendants.  As  the  wholesalers,  contrac- 
tors and  public  body  groups  had  indicated 
that  they  wanted  to  negotiate  separately, 
petitioners  discussed  with  defense  counsel 
the  possible  settlement  of  the  builder-owner 
claims  only  for  an  amount  in  excess  of 
$20,000,000.  Further  discussions  and  nego- 
tiations eventually  led  to  the  $21,500,000 
settlement  offer  made  by  the  major  defend- 
ants other  than  Rriggs  Manufacturing  Com- 
pany. When  various  plaintiflfs'  attorneys 
could  not  agree  on  either  this  amount  or 
upon  the  terms  of  a  formal  settlement 
agreement,  petitioners  Kohn  and  Berger 
continued  their  discussions  with  defend- 
ants' counsel,  leading  eventually  to  the 
execution  of  an  agreement  dated  February 
4,  1970  between  petitioners  Kohn  and  Ber- 
ger and  the  settling  defendants.  Under  this 
agreement,  the  obligations  of  the  defendants 
were  made  contingent  upon  satisfactory 
resolution  of  the  claims  of  wholesalers,  con- 
tractors, public  bodies  and  the  purchasers  of 


structures.  Subsequently,  many  other  builder- 
owner  plaintiffs  agreed  to  the  terms  of  this 
settlement. 

At  a  later  date,  negotiations  were  con- 
ducted by  petitioners  with  attorneys  for  the 
short-line  defendants.  On  August  5,  1970 
and  November  12,  1970,  agreements  provid- 
ing for  a  settlement  fund  in  the  amount  of 
$1,400,000  were  executed  between  petition- 
ers Kohn  and  Berger  and  the  seven  short- 
line  defendants."  Following  settlements  of 
the  claims  of  the  various  other  classes, 
these  two  agreements  were  formally  pre- 
sented to  the  Court  for  preliminary  ap- 
proval at  the  May  17,  1971  hearing. 

The  difficult  question  presented  on  this 
record  is  what  this  Court  should  determine 
to  be  a  reasonable  amount  to  be  awarded 
petitioners  under  all  the  circumstances  here. 
On  the  one  hand,  the  attorneys  for  the 
Class  Representatives  are  entitled  to  fair 
and  adequate  compensation  for  their  skill- 
ful efforts  in  producing  this  sizable  fund 
for  the  benefit  of  this  large  class  of  builder- 
owner  claimants.  On  the  other  hand,  this 
Court  should  avoid  any  temptation  to  be 
overly  generous  and  should  not  rubber- 
stamp  a  fee  application  before  it,  no  matter 
what  may  be  the  reputation  of  petition- 
ing counsel  or  the  degree  of  expertise 
claimed.  Indeed,  the  applications  for  fees 
filed  by  the  experienced  plaintiffs'  attorneys 
herein,  including  that  of  counsel  for  the 
Class  Representatives,  can  hardly  be  charac- 
terized as  modest  and  are  quite  obviously 
colored  by  considerations  of  self-interest. 
Only  the  Court  is  in  a  position  to  assess 
impartially  the  myriad  of  factors  which 
relate  to  the  question  of  the  reasonableness 
of  a  fee  to  be  paid  from  a  class  action 
settlement  fund.  An  excessive  allowance 
of  attorneys'  fees  would  reflect  adversely  on 
both  the  bar  and  the  bench  in  the  adminis- 
tration of  class  action  settlements.  See 
Milwaukee  Toiime  Corp.  v.  Loew's,  Inc., 
[1950-1951  Trade  Cases]  190  F.  2d  561,  570 
(7th  Cir.  1951).  In  exercising  its  equitable 
powers,  the  Court,  in  particular,  must  bear 
in  mind  the  interests  of  the  absent  non-liti- 
gating claimants,  who  are  usually  not  rep- 
resented at  hearings  such  as  the  one  recently 
held  in  this  case." 

If  all  the  factors  here  are  weighed,  it 
appears  that  petitioners  have  over  valued 
their  services  in  making  the  claim  advanced 
under    Category    4.     This    Court    concludes 


'=  Six  of  the  seven  short-line  defendants  were 
parties  to  the  August  5,  1970  agreement,  and  the 
seventh  short-line  defendajit  joined  in  the  set- 
tlement by  virtue  of  the  November  12,  1970 
agreement. 
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"  Humble  Oil  and  Friendswood  were  the  only 
claimants  in  this  group  represented  by  counsel 
at  the  hearing. 
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that  it  wouKl  not  be  reasonable  to  award 
petitioners  a  fee  in  the  amount  of  33/i7o 
of  the  portion  of  the  fund  in  question  In 
so  deciding,  the  Court  has  been  guided  by 
the    following    considerations: 

1    In   no   case   that   has   been   brought   to 
the  attention  of  this  Court  have  class  action 
fees  been  awarded  in  the  amount  of  33h% 
of  a  settlement   fund  or  of  any  substantial 
portion  of  such  fund.    On  the  contrary    in 
comparable     situations,     class     action     fees 
awarded   by  the   Court  have  not  exceeded 
25%   and  in  many  instances  have  been  less 
than    that    figure.      In    Anaconda    American 
Bras.-:  Companv,  supra,  the  25%  fee  awarded 
by  Judge    Fuilam  applied  to  only  a  small 
part    of    the    $22,000,001)    settlement     fund. 
Most   of  the   claimants   had  private   agree- 
ments with  counsel,  and  the  amount  actually 
awarded  to  the  attorneys  for  the  Class  Rep- 
resentatives   was    some   $500,000.     In    State 
of   Illinois  V.    Harper   and    Roz^'c   Publishers, 
Inc     Civil   No.   67-C-1899  in  the   Northern 
District     of     Illinois.     Judge     Decker     has 
awarded  attorneys'    fees   which   amount    to 
less  than  20%  of  the  total  settlement  funds. 
In    the   wholesalers'   settlement   in   this   liti- 
gation, a  fee  of   15%  of  the  net  settlement 
fund  v.-as  allowed.    In  the  contractors'  set- 
tlement, a  fee  of  25%  of  the  net  settleincnt 
fund  was  allowed.    However,  sixteen  difter- 
ent   attorncvs   had  contributed  to  the  crea- 
tion of  the  contractors'  settlement  fund,  and 
the   fee  allowed  was  divided  among  them. 
Counsel    for   the    Class    Representatives   re- 
ceived   merely   a   portion,    some   $86,000,   of 
the  $400,000  aggregate  fees  awardeil.    In  the 
appeal  taken  from  the  approval  of  the  con- 
tractors'    settlement,     the     Third     Circuit, 
although  approving  the  allowance  of  coun- 
sel  fees   in   the   amount   of   25%,   expressed 
"some  concern  in  view  of  the  fact  that  the 
case  never  went  to  trial."  453  F.  2d  at  34. 
2.  Where  fees  are  computed  on  the  basis 
of  a  percentage  of  the  amount  of  the  recov- 
ery, the  larger  the  recovery  the  less  should 
be'  the  percentage.    This  principle  of   a  slid- 
ing scale  has  been  generally  recognized  in 
fee  schedules  established  by  statute  or  rule 
and  is  ec|uallv  applicable  where  a  fund  has 
been  created  for  the  benefit  of  many  claim- 
ants   Winkclman  v.  General  Motors  Corp.,  48 
F.  Supp.  504.  506  (S.  D.  N.  Y.  1942)  ;  Horn- 
stein,  Legal  Therapeutics:  The  Salvage  iactnr 
in    Counsel   Tee   Az.vrds,  69   Harv.    L.    Rev. 
658.  664  (1956). 

3.  Tetitioners  Kohn  and  Rerger  will  be 
receiving  $802,707  directly  from  their  clients 
for  their  efforts  in  this  litigation.  Tt  has 
not  been  suggested  by  any  one  in  this  case 
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that  this  Court  should  undertake  to  alter 
in  any  way  the  private  agreements  which 
will  result  in  the  payment  of  these  coiitui- 
gent  fees.  However,  in  fixing  the  amount 
of  a  reasonable  fee  to  be  paid  petitioners 
from  the  settlement  fund,  the  Court  neces- 
sarily should  consider  the  total  amount  of 
the  compensation  that  they  will  receive  for 
their  efforts. 

4.  Although  the  time  spent  by  the  peti- 
tioners is  not  as  important  here  as  it  might 
be  in  other  cases  where  fees  are  fixed  by 
the  Court,  the  number  of  hours  expended 
by  counsel  is  still  a  factor  which  should  he 
considered   by   the   Court   in   awarding  fees 
for  class  representation.    Petitioners  Koiin 
and   r.crgcr  have   spent  in  excess  of  6,(MtO 
hours  in  connection  with  this  litigation,    ll 
this  Court  were  to  approve  their  application 
as  filed,  including  amounts  they  would  re- 
ceive    directly     from     their     clients    un.lcr 
Category  1.  they  would  be  compensated  at 
a  rate  in  excess  of  $630  per  hour.    Under 
Category   4    alone,    and    assuming  that  all 
6,000  hours  were  spent  in  earning  that  por- 
tion   of    their    fee,    they    are    seeking,   at   a 
33^/5%    figure,    compensation    at   a  rate  in 
excess    of   $500.     In    spite    of    the   excellent 
result    achieved    and    the    undisputed   com- 
petence of  counsel  for  the  Class  Representa- 
tives,   any   award    under   the   circumstances 
of  this  case  which  would  result  in  comiKii- 
sation    at    such    an    hourly    rate    would  be 
excessive. 

Balancing  all  of  the  factors  here  present, 
this  Court  finds  and  concludes  that  a  rea- 
sonable fee  to  be  awarded  to  petitioners 
Kohn  and  Rerger  would  be  20%  of  fli«- 
amount  distributable  to  claimants  under 
Category  4.  At  $9.50  per  unit,  the  awar.l 
made  bv  this  Court  from  the  settlement 
fund  will  amount  to  $1,374,655.  Petitioners 
will,  of  course,  be  receiving  directly  from 
their  clients  the  additional  amounts  i>rc- 
viouslv  noted.  Were  the  percentage  r.gurc 
to  be  applied  to  the  entire  settlement  fnn.l, 
it  would  undoubtedly  be  considerably  less 
than  20%.  However,  under  Category  4, 
723  ^0^  6  units  are  involved  or  an  aggregate 
dLtriliution  of  $6,873,275,  which  is  some 
26%  of  the  total  fund. 

In  deciding  upon  an  award  at  a  20 /o 
figure,  this  Court  would  note  that  many  ot 
the  factors  relied  upon  by  Judge  Fnllain 
in  Anaconda  American  Brass  Company,  .■iupra. 
are  likewise  present  here.  As  reasons 
supporting  the  award  in  that  case.  Judge  F.il- 
1am  cited  the  following:  (1)  that  the  abili- 
ties and  standing  of  petitioning  counsel 
u-ere  verv  high;  (2)  that  the  results  achieved 
were  remarkably  favorable  to  the  interests 
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of  the  class  members;  (3)  that  the  enforce- 
ment of  the  antitrust  laws  in  that  case  was 
solely  due  to  the  efforts  of  the  petitioners; 
(4)  that  the  treble  damage  feature  of  anti- 
trust recoveries  means  that  counsel  can  be 
generously  paid  without  actual  cost  to  the 
claimants  in  that  counsel  fees  merely  re- 
duce a  windfall;  and  (5)  that  the  25%  fee 
had  already  been  agreed  to  by  virtually 
all  the  claimants.   47  F.  R.  D.  at  559. 

Petitioners  Kohn  and  Berger  were  like- 
wise petitioners  in  that  case,  and  this  Court 
would  agree  that  the  abilities  and  standing 
of  these  attorneys  are  very  high.  The 
results  here  have  been  quite  favorable  to 
the  interests  of  the  class  members  who  will 
receive  appro.ximately  $9.50  per  unit  under 
the  settlement,  before  fees  are  deducted. 
The  fees  to  be  paid  from  the  distributions 
to  non-litigating  claimants  do  no  more  than 
reduce  amounts  that  can  properly  be  char- 
acterized as  windfalls  in  that  they  are  being 
received  with  little  effort  having  been  ex- 
pended by  the  distributees.  The  percentage 
allowed  is  less  than  amounts  which  litigat- 
ing claimants  have  agreed  to  pay  their  own 
attorneys.  Even  though  the  hourly  rate  at 
a  20%  figure  will  be  considerably  more 
than  a  Court  might  be  expected  to  approve 
in  another  type  of  case,  the  prospect  of 
handsome  compensation  must  be  held  out 
as  an  inducement  to  encourage  competent 
counsel  to  bring  civil  actions  such  as  those 
here  involved  for  the  enforcement  of  the 
antitrust  laws.  See  Dolgoiv  v.  Anderson, 
supra,  at  494;  Horns tcin,  supra,  at  662-663. 
Petitioners  Kohn  and  Berger  with  their 
extensive  experience  in  litigation  of  this 
nature,  provided  the  leadership  which  re- 
sulted in  cooperation  on  the  part  of  most 
of  the  attorneys  for  the  plaintiffs  in  pressing 
towards  a  settlement.  Because  of  the  com- 
plexity of  the  competing  interesis  of  plain- 
tiffs at  various  levels  of  distribution,  no 
settlement  would  liave  been  possible  with- 
out the  coordination  by  all  the  plaintiffs 
of  their  efforts.  It  was  the  skill  and  imag- 
ination of  petitioners  Kohn  and  Berger 
which  accomplished  such  coordination  and 
which  led  eventually  to  the  favorable  result 
achieved. 

Petitioners  Kohn  and  Berger  point  out 
that  if  this  Court  allows  a  lesser  amount 
to  be  charged  against  the  non-litigating 
claimants  than  that  which  will  be  paid  by 


the  litigating  claimants  under  private  fee 
agreements  with  their  attorneys,  then  those 
who  exerted  the  lesser  effort  will  receive 
the  greater  net  benefit.  The  point  is  a  valid 
one  which  merits  discussion.  Absolute 
equalization  between  litigating  and  non-liti- 
gating claimants  can  be  achieved  in  one  of 
two  ways.  On  the  one  hand,  the  Court 
could  arbitrarily  award  Messrs.  Kohn  and 
Berger  33!/^%  from  distributions  to  the 
non-litigating  claimants,  thus  making  the 
rate  as  to  them  the  same  as  what  they 
charged  their  own  clients.'*  But  such  a 
solution  would  give  Messrs.  Kohn  and  Ber- 
ger more  than  this  Court  has  concluded  they 
are  reasonably  entitled  to  for  the  services 
they  have  rendered.  Accordingly,  such  a 
means  of  equalizing  fees  is  clearly  unaccept- 
able. 

On  the  other  hand,  this  Court  might 
undertake  to  establish  the  rate  for  all  con- 
tingent fee  agreements  between  plaintiffs  in 
this  litigation  and  their  attorneys.  The 
contingent  rate  to  be  charged  might  then 
be  set  at  the  same  rate  which  the  Class 
Representatives  would  receive  from  the 
portion  of  the  fund  to  be  distributed  to  the 
non-litigating  claimants.  However,  it  is 
doubtful  whether  this  Court  would  have 
the  power  to  consider  the  reasonableness 
of  private  agreements  entered  into  between 
a  client  and  an  attorney.  Even  if  it  did, 
such  power  could  hardly  be  exercised  in 
this  case.  No  client  and  no  attorney,  who 
are  parties  to  any  contingent  fee  contract 
involved  here,  has  applied  to  this  Court 
to  review  the  reasonableness  of  the  fee 
agreed  upon.  Local  practice  and  the  cir- 
cumstances under  which  each  agreement 
was  reached  would  have  to  be  considered 
by  the  Court  as  to  each  separate  fee  ar- 
rangement." Furthermore,  the  legal  ques- 
tion that  would  be  presented  to  the  Court 
in  connection  with  a  determination  whether 
any  such  agreement  should  be  rescinded  is 
substantially  different  from  the  one  pres- 
ently before  the  Court.  For  these  reasons, 
this  Court  has  likewise  rejected  this  latter 
approach  as  a  means  of  achieving  absolute 
equalization  of  the  attorneys'  fees  to  be  paid 
by  all  claimants. 

There  is  already  considerable  disparity 
between  the  rates  to  be  paid  by  litigating 
plaintiffs  who  have  contingent  fee  agree- 
ments  with   their  attorneys.     Indeed,   at  a 


"  However,  this  rate  would  be  more  than  the 
20%  or  25%  charged  by  some  attorneys  and  less 
than  the  40%   charged   by  a  few  others. 

"  Local  practice  in  the  various  states  would 
seem  to  vary.  The  percentages  that  have  been 
brought  to  the  Court's  attention  in  the  various 
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petitions  filed  include  20%.  25%.  33^i%,  and 
even  40%.  This  Court  expresses  no  view  as  to 
the  propriety  of  any  such  contingent  fee  agree- 
ment. See  American  Bar  Association  Code  of 
Professional  Responsibility,  EC  2-17,  2-18  and 
2-20. 
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20%  rate,  the  fees  to  be  paid  by  the  non- 
litigating  claimants  will  in  some  instances 
be  the  same  as  those  to  be  paid  by  some 
litigating  claimants.  As  complete  equaliza- 
tion among  all  claimants  is  not  possible  in 
any  e\"ent,  no  substantial  inequity  results 
from  the  fact  that  the  plaintiffs  who  con- 
tracted with  Messrs.  Kohn  and  Berger 
will  be  paying  fees  computed  at  a  higher 
rate  than  those  claimants  who  did  not  en- 
gage these  attorneys  to  represent  them 
herein.  Whatever  disparity  there  may  be 
between  the  fees  to  be  paid  herein  by  the 
litigating  and  by  the  non-litigating  claim- 
ants, such  difference  is  not  support  for  an 
increase  in  the  20%  fee  fixed  herein  by  the 
Court  for  petitioners  Kolin  and  Berger. 

This  Court  would  agree,  however,  that 
petitioners  Kohn  and  Berger  are  entitled 
to  charge  all  of  their  private  clients  a  con- 
tingent fee  of  2>iy.\%  of  their  recovery.  Most 
of  their  clients,  who  are  responsible  builder- 
owners,  have  agreed  upon  such  a  figure. 
Presumably  the  figure  is  an  acceptable  one 
in  the  Philadelphia  area  for  clients  dealing 
with  Messrs.  Kohn  and  Berger,  and  this 
Court  will  therefore  approve  a  similar 
charge  to  petitioners'  other  private  clients. 
As  mentioned  hereinabove,  the  test  for 
determining  what  is  a  proper  contingent  fee 
to  be  charged  a  private  client  is  entirely 
different  from  the  test  for  determining  what 
is  a  reasonable  fee  for  class  representation 
in  a  class  action  settlement. 

IV 

The  Claims  of  the  Other  Petitioning 
Attorneys 

Petitioners  Kohn  and  Berger,  and  the 
attorneys  for  a  number  of  other  plaintiffs, 
object  to  any  allowances  from  the  settle- 
ment fund  for  any  attorney  other  than 
counsel  for  the  Class  Representatives. 
Messrs.  Kohn  and  Berger  claim  that  the 
settlement  resulted  almost  entirely  from 
their  efforts  and  that  other  attorneys  for 
plaintiffs  should  receive  compensation  for 
their  small  contribution  to  the  settlement 
fund  only  under  their  private  fee  agree- 
ments with  their  clients. 

This  Court  has  concluded  that  none  of 
these  twelve  petitioning  attorneys  should 
be  awarded  a  fee  by  the  Court  to  be  charged 
against  distributions  tO'  the  non-litigating 
claimants.  All  but  one  of  them  will  receive 
fees  from  their  clients  for  their  services  in 


this  litigation.  The  out-of-pocket  expenses 
of  litigation  of  each  has  been  allowed,  inso- 
far as  such  expenditures  were  made  on  be- 
half of  the  claims  of  builder-owners.  In 
the  contractors'  settlement,  this  Court  did 
award  a  fee  to  an  attorney  other  than  coun- 
sel for  the  Class  Representatives.  322  F. 
Supp.  839-840.  However,  Morton  Hamburg, 
the  attorney  in  question,  was  head  of  the  ad 
hoc  contractors'  committee  from  October, 
1969  until  March  1,  1970  and  conducted  the 
settlement  negotiations  until  that  latter 
date  when  Mr.  Sullivan  assumed  the  leader- 
ship on  behalf  of  the  settling  plaintiffs.  Mr. 
Hamburg  was  awarded  a  $5,000  fee  from 
the  contractors'  settlement  fund  for  the 
leadership  he  provided  at  this  early  stage 
of   the   negotiations. 

Insofar  as  the  builder-owner  settlement 
is  concerned,  it  is  not  disputed  that  peti- 
tioners Kohn  and  Berger  provided  the 
leadership  for  the  class  from  beginning  to 
end.  Whatever  contribution  others  made 
to  the  creation  of  the  fund  was  minor  when 
compared  to  that  of  Messrs.  Kohn  and 
Berger.  As  discussed  more  fully  herein- 
belovv,  each  such  petitioning  attorney  has 
been  adequately  compensated  by  fees  to  be 
paid  him,  by  his  clients,  or  for  other  reasons 
is  not  entitled  to  an  award  from  the  Court. 

1.    Applications  of  Messrs.  Burke,  Downs, 
Harris  and  Steinhardt 

Each  of  these  four  attorneys  seeks  fees 
from  the  settlement  fund  only  if  this  Court 
concludes  that  an  attorney  or  attorneys 
other  than  counsel  for  the  Class  Represen- 
tatives should  be  compensated  from  the 
fund.  Each  of  these  four  then  is  satisfied 
that  they  will  be  adequately  compensated 
for  any  contribution  they  made  to  the  cre- 
ation of  the  settlement  fund  by  the  payment 
of  fees  by  their  clients."  For,  the  reasons 
hereinafter  stated,  the  Court  has  concluded 
that  no  one  other  than  Messrs.  Kohn  and 
Berger  should  be  awarded  fees  from  the 
settlement  fund.  It  is  therefore  not  neces- 
sary to  consider  the  applications  of  Messrs. 
Burke,  Downs,  Harris  and  Steinhardt. 

2.     Joint  Application  of  John  Cochrane 
and  Floyd  E.  Boline 

Messrs.  Cochrane  and  Boline  have  filed 
a  joint  application  seeking  fees  in  the 
amount  of  $116,000.  They  are  counsel  of 
record  in  three  cases  filed  in  the  District 
of  Minnesota.  From  this  Court's  knowledge 


"  Many  other  plaintiffs'  attorneys,  who  con- 
tributed to  the  settlement  to  the  same  slight 
extent  as  did  the  twelve  petitioners  in  question. 
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ments and  have  commendably  refrained  from 
seeking  an  award  from  the  settlement  fund. 
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of  these  proceedings,  it  is  clear  that  most  of 
the  efforts  of  these  two  attorneys  have 
been  directed  towards  prosecution  of  the 
contractor  cases.  They  have  elected  to  ex- 
clude their  contractor  clients  from  the  con- 
tractor settlement  and  are  proceeding-  with 
the  litigation  against  all  the  defendants. 

These  applicants  have  contingent  fee 
agreements  with  their  builder-owner  clients 
which  will  result  in  their  receiving  some 
$31,000  in  fees.  Any  payment  made  to  them 
from  the  settlement  fund  will  result  in  the 
reduction  of  the  amount  of  the  fees  to  be 
paid  by  their  clients.  Therefore,  if  this 
Court  were  to  award  these  attorneys  fees 
in  the  amount  of  $31,000  or  more,  the  claim- 
ants represented  by  Messrs.  Cochrane  and 
Holine  would,  unlike  all  the  other  claimants 
liercin,  receive  a  distribution  undimini.-hcd 
by  any  fee.  In  view  of  all  of  these  circum- 
stances, this  Court  is  satisfied  that  Messrs. 
Cochrane  and  Bollne  are  not  entitled  to  a 
fee  to  be  charged  against  the  non-litigating 
claimants.  They  will  receive  adequate  com- 
pensation for  whatever  small  contribution 
they  made  to  the  creation  of  the  buihler- 
owner  settlement  fund  undc  their  private 
fee  agreements. 

3.    Application  of  Paul  R.  Connolly 

Mr.  Connally  seeks  no  specified  amount 
but  merely  asks  this  Court  to  award  him 
a  reasonable  fee  from  the  settlement  fund. 
His  argument  in  support  of  his  application 
related  primarily  to  his  opposition  to  the 
assessment  by  petitioners  Kohn  and  Berger 
of  a  16^%  fee  against  distributions  to  his 
clients  and  to  his  claim  that  his  clients' 
expenses  of  litigation  should  be  paid  from 
the  settlement  fund.  For  the  reasons  stated 
hereinabove,  this  Court  has  agreed  with 
both  of  these  contentions. 

Mr.  Connally  filed  three  different  suits  in 
the  District  of  Columbia,  the  first  of  which 
was  instituted  on  October  31,  1967.  He 
represents  builder-owner  claimants  under 
various  different  contingent  fee  agreements 
which  would  result  in  the  payment  to  him 
of  net  fees  in  excess  of  $240,000.  This 
Court  is  satisfied  that  Mr.  Connally  v.iil 
be  adequately  compensated  for  his  services 
in  contributing  to  the  creation  of  the  settle- 
ment fund  by  fees  paid  directly  to  him  by 
his  clients.  For  these  reasons,  no  award 
will  be  made  to  him  from  the  settlement 
fund. 

4.    Application  of  C.  Carleton  Frederici 
Mr.    Frederici    has    filed    an    application 
herein  seeking  fees  in  the  amount  of  $17,646. 
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He  filed  two  suits  in  the  Southern  District 
of  Iowa,  one  on  October  15,  1969  on  behalf 
of  builder-owners,  and  the  other  on  June 
5,  1969  on  behalf  of  plumbing  and  other 
contractors.  He  was  present  at  several  set- 
tlement conferences  and  participated  in  the 
taking  of  depostions. 

Like  Mr.  Cochrane,  Mr.  Frederici's  clients 
have  opted  out  of  the  contractor  settlement 
and  are  continuing  the  litigation  against 
the  defendants.  The  record  here  indicates 
that  his  efforts  have  been  devoted  mainly 
towards  prosecution  of  his  contractor  case, 
and  he  would  appear  to  be  entitled  to  re- 
ceive the  major  part  of  his  compensation 
from  any  recovery  effected  therein.  Mr. 
Frederici's  agreement  with  his  builder- 
owner  clients  will  result  in  the  payment  to 
him  of  fees  of  some  $2,940.  Like  Mr.  Coch- 
rane, it  this  Court  were  to  award  him  fees 
in  that  amount,  he  has  agreed  to  credit 
such  sr.m  against  the  fees  to  be  paid  by 
his  clients,  a  result  which  would  relieve 
his  clients  from  any  requirement  that  they 
pay  any  fees  from  the  amounts  distributed 
to  them  under  the  settlement.  Under  all 
these  circumstances,  this  Court  concludes 
that  Mr.  Frederici  will  be  adequately  com- 
pensated for  the  slight  contribution  that 
he  made  to  the  creation  of  the  settlement 
fund  by  the  fees  received  from  his  own 
clients. 

5.  Application  of  Mark  I.  Harrison 

This  applicant  seeks  a  fee  of  $6,745. 
Even  his  own  appraisal  of  his  contribution 
to  the  builder-owner  settlement  indicates 
that  at  best  it  was  minimal.  Mr.  Harrison 
has  devoted  substantially  all  of  his  time 
to  claims  asserted  on  behalf  of  public 
bodies.  He  estimates  that  the  time  he  has 
spent  on  behalf  of  builder-owners  is  no 
more  than  6%  of  his  total  time  in  this  liti- 
gation. 

Mr.  Harrison,  was  attorney  for  the  State 
of  Arizona  and  other  public  bodies  in  that 
State,  and  he  appeared  at  a  hearing  in  this 
Court  to  oppose  unsuccessfully  motions  for 
summary  judgment  filed  by  the  defendants 
in  connection  with  the  claims  of  those  plain- 
tiffs. Philadelphia  Housing  Authority  v. 
American  Radiator  and  Standard  Sanitary 
Corporation  [1971  Trade  Cases  1173,410],  323 
F.  Supp.  381  (E.  D.  Pa.  1970).  His  motion 
for  reargument  was  denied  on  January  27, 
1971.  Mr.  Harrison,  who  represents  1,029 
units,  has  no  agreement  with  any  of  his 
builder-owner  clients  for  the  payment  of 
any  fees  as  a  result  of  distributions  to 
them.     However,  he  is   entitled   to  receive 

H  73.953 


648 


9  1,994  Court  Decisions 

Lindy  Bros.  Bldrs.,  Inc.  v.  Amer.  Radiator  &  Standard  Sanitary 


fees  for  recoveries  made  on  behalf  of  his 
public  body  clients.  Negotiations  are  con- 
tinuing with  reference  to  a  settlement  of 
these  claims,  but  to  date  no  final  settlement 
has  been  presented  to  the  Court.  This  Court 
concludes  that  Mr.  Harrison's  contribution 
to  the  builder-owner  settlement  was  so 
minimal  that  lie  is  not  entitled  to  receive  a 
fee  from  this  settlement   fund. 

6.    Application  of  Mitchell  A.  Kramer 

Mr.  Kramer  seeks  a  fee  in  the  amount 
of  $7,537  from  the  settlement  fund.  He 
expects  to  receive  $5,900  from  his  clients 
under  private  contingent  fee  agreements 
with  them.  As  in  the  cases  of  Messrs. 
Cochrane  and  Frederici,  his  clients  rather 
than  he  will  benefit  from  any  award  made 
by  this  Court  up  to  the  amount  of  $5,900. 

Mr.  Kramer  is  counsel  of  record  in 
several  suits  filed  in  this  District,  the  earli- 
est of  which  was  filed  on  December  24, 
1969.  This  Court  concludes  that  he  will 
be  adequately  compensated  for  any  slight 
contribution  he  made  to  the  creation  of  the 
settlement  fund  by  the  fees  his  clients  have 
agreed  to  pay  him. 

7.    Application   of  Paul  D.   Scanlon 

In  requesting  a  fee  in  the  amount  of 
$627,600,  this  applicant  seeks  an  award 
more  than  six  times  greater  than  that  souglit 
by  any  petitioning  attorney  other  than  coun- 
sel for  tiie  Class  Representatives.  Quite 
clearly,  the  record  here  lends  no  support 
for  such  an  excessive  request. 

Most  of  Mr.  Scanlon's  clients  were  home- 
owners, commercial  building  owners  and 
apartment  buil<ling  owners  who  do  not  qualify 
as  builder-O'.vners  under  the  terms  of  this 
settlement.  The  efforts  undertaken  by  him 
in  this  litigation  were  directed  principally 
towards  the  interests  of  those  clients.  De- 
fendants' motions  to  dismiss  actions  brought 
by  Mr.  Scanlon  on  behalf  of  these  claimants 
were  granted  by  Judge  Lord.  Philadelphia 
Housing  Authority  v.  American  Radiator  arid 
Standard  Sanitarv  Corporation  [1970  Trade 
Ca-^ks  1173,168],  50  F.  R.  D.  13  (E.  D.  Pa. 
1970).  After  arguing  and  losing  before 
Judge  Lord,  Mr.  Scanlon  argued  and  lost 
the  appeal.  Mangano  v.  American  Radiator 
and  Standard  Sanitary  Corp.  [1971  Trade 
Cases  1173,477],  438  F.  2d  1187  (3rd  Cir. 
1971).  He  suggests  that  these  decisions 
greatly  benefited  the  builder-owner  class. 
This  is  undoubtedly  so,  but  Mr.  Scanlon 
is  hardly  entitled  to  be  paid  from  this  set- 
tlement fund  for  these  losing  efforts  under- 
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taken  for  other  claimants.  Had  he  been 
successful  on  behalf  of  his  homeowner  and 
other  clients,  recoveries  by  builder-owner 
claimants  would  have  been  seriously  jeopar- 
dized. His  application  in  the  main  is  no 
more  than  an  attempt  to  be  compensated 
for  his  unsuccessful  efforts  expended  on 
behalf  of  claimants  not  involved  in  this 
settlement. 

In  support  of  his  application.  Mr.  Scan- 
lon claims  that  he  made  a  substantial  con- 
tribution to  this  settlement  because  of  his 
part  in  taking  the  deposition  of  William  E. 
Kramer  of  the  Plumbing  Fixture  Manufac- 
turers Association.  The  Kramer  deposition 
commenced  on  January  19,  1970,  which  was 
after  the  date  that  the  draft  agreement  of 
the  proposed  settlement  with  the  full-line 
defendants  was  prepared  and  circulated. 
Such  deposition  was  not  concluded  until 
March  of  1970,  more  than  a  month  after 
the  date  of  the  execution  of  such  settlement 
agreement.  Various  plaintiffs'  counsel  par- 
ticipated in  the  taking  of  this  deposition, 
but  Mr.  Scanlon  accounted  for  some  yo^r 
of  the  examination  of  the  witness  Kramer 
by  attorneys  for  the  plaintiffs.  At  the  time 
of  the  deposition,  his  homeowner  and  other 
cases  were  still  pending.  Even  if  it  were 
assumed  that  he  was  appearing  on  behalf 
of  his  builder-owner  clients,  the  record  of 
the  deposition  proceedings  indicates  that 
much  of  the  time  he  spent  was  not  only 
wasted  but  was  in  fact  counter-productive 
insofar  as  the  interests  of  builder-owner 
plaintiffs  were  concerned. 

Mr.  Scanlon  represents  builder-owner 
claimants  whose  claims  amount  to  10,174 
units.  This  Court  has  awarded  him  herein 
that  portion  of  the  expenses  he  has  claimed 
which  are  reasonably  related  to  this  par- 
ticular settlement.  In  addition,  defendants 
have  paid  him  $25,000  to  cover  his  expenses 
in  the  Mangano  case  in  return  for  his  agree- 
ment not  to  seek  certiorari.  Mr.  Scanlon 
has  contingent  fee  agreements  with  his 
clients  which  will  result  in  the  receipt  by 
him  of  fees  amounting  to  some  $19,000.  He 
will  be  adequately  compensated  for  what- 
ever minor  contribution  he  may  have  made 
on  behalf  of  builder-owner  clients  to  the 
creation  of  this  settlement  fund  by  such 
direct  fees  to  be  paid  him. 

8.    Application  of  Lawrence  Walner 

Mr.  Walner  has  filed  an  application  seek- 
ing fees  in  the  amount  of  $30,500  from  this 
settlement  fund.  He  also  represents  vari- 
ous contractors  in  this  litigation  and  was 
awarded  a  fee  of  $3,000  by  the  Third  Cir- 
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cuit  from  the  contractors'  settlement  fund. 
438  F.  2il  at  35.  Mr.  Walncr  responded  to 
this  Court's  letter  of  March  14,  1972  re- 
questing further  details  but  did  not  furnish 
the  Court  with  the  nuinher  of  units  he 
represented  nor  the  amoiuit  of  the  fees  he 
will  be  receiving'  directly  from  his  builder- 
owner  clients.  Apparently,  it  is  disinited 
that  he  in  fact  represents  several  claimants 
who  will  receive  distributions  from  this 
settlement  fund.  Mr.  Walner  did  not  appear 
at  tlie  hearing  on  April  7,  1972  to  support 
his  application. 

Mr.  Walner  has  filed  four  suits  in  this 
litigation,  only  one  of  which  was  brought 
on  behalf  of  buildcr-owncr  plaintiffs.  He 
is  proceeding  with  tlie  litigation  on  behalf 
of  several  of  his  contractor  clients.  He 
claims  that  he  contributed  to  this  settlement 
by  unsuccessfully  challenging  the  contrac- 
tors' settlement.    See  438  F.  2d  30. 

Like  Mr.  Scanlon,  Afr.  Walncr  is  not 
entitled  to  he  compensated  from  this  fund 
for  a  losing  effort  on  behalf  of  contractor 
clients.    He  is  entitled  to  receive  contingent 


fees  from  his  builder-owner  clients  amount- 
ing to  one-tiiird  of  the  amount  of  the  dis- 
tributions to  them.  Although  he  has  failed 
to  furnish  the  Court  witJi  the  actual  amounts 
involved,  it  would  appear  that  he  will  be) 
adequately  compensated  for  any  small  con- 
tribution he  made  to  this  settlement  under 
these  private  fee  agreements.  For  these 
reasons,  his  application  is  denied. 

V 

Conclusion 

For  the  reasons  stated,  the  pending  ap- 
plications for  fees  and  expenses  are  granted 
in  part  and  denied  in  part.  This  Court's 
findings  of  fact  and  conclusions  of  law  un- 
der Rule  52(a)  of  the  Federal  Rules  of 
Civil  Procedure  are  embodied  in  the  afore- 
going opinion,  whether  or  not  expressly 
so  characterized.  Counsel  for  the  Class 
Representatives  are  directed  to  submit  an 
appropriate  Order  prepared  in  accordance 
with  the  findings  and  conclusions  herein 
made. 
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[tl  75,361]  Lindy  Bros.  Builders,  Inc.  of  Philadelphia,  et  aL  v.  American  Radiator  & 
Standard  Sanitary  Corp.,  et  al. 

U.  S.  District  Court,  Eastern  District  of  Pennsylvania.  Civil  Action  No.  417741. 
Filed  September  25,  1974.  ^"  — ' 

Sherman  Act 

Class  Actions — Settlements — Attorneys'  Fees — Standards  for  Award — Allocation 
Among  Claimants.— In  accordance  with  an  appellate  court  decision  (1973-2  Trade 
Cases  1174,761)  remanding  for  further  consideration  an  award  of  attorneys'  fees  in 
settled  class  litigation,  the  district  court  permitted  further  discovery  and  held  formal 
pre-trial  conferences  and  an  evidentiary  hearing.  Considering  factors  of  time  spent, 
a  reasonable  hourly  rate,  contingency,  quality  of  work,  and  the  amount  of  recovery, 
the  district  court  arrived  at  the  amount  of  the  award.  Although  the  contingency  and 
quality  factors  required  that  the  award,  if  based  solely  on  time  spent  at  a  reason- 
able rate,  be  doubled,  such  an  increase  was  not  appropriate  for  all  services  rendered 
by  the  attorneys,  namely,  the  time  spent  on  the  fee  petitions,  time  spent  by  para- 
professionals  and  law  students,  and  future  time.  The  total  award,  so  determined, 
amounted  to  3.9  percent  of  the  total  settlement  fund.  Furthermore,  claimants  unrepresented 
b)'  the  attorneys  were  required  to  pay,  contrary  to  the  ordinary  rule,  a  larger  percentage 
of  the  awarded  fee  than  their  percentage  share  of  the  total  recovery.  Represented  claimants 
had  agreed  to  pay  i^yj  percent  of  their  recovery,  and  it  had  been  ruled  earlier  that  they 
should  not  have  to  pay  more.  Allocation  on  the  basis  urged  by  the  nonrepresented 
claimants  would  have  meant  that  represented  claimants  would  have  paid  over  eight  times 
as  much  as  they  in  fees.  These  circumstances  caused  the  court  to  exercise  its  equitable 
powers  to  spread  the  total  cost  more  fairly  among  the  members  of  the  class.  Unrepre- 
sented claimants  were  ordered  to  pay  an  amount  equal  to  somewhat  less  than  12  percent 
of  their  recovery.  See  ^  9032,  9320. 

For  petitioners:  Harold  E.  Kohn,  David  Berger,  Aaron  M.  Fine,  H.  Laddie  Montague, 
Jr.,  and  Harold  E.  Kohn,  P.  A.,  and  David  Berger,  P.  A.,  Philadelphia,  Pa.  For  claimants: 
William  Simon,  G.  Joseph  King  and  Howrey,  Simon,  Baker  &  Murchison,  Washington, 
D.  C,  for  Humble  Oil  &   Refining  Co.,  and  Friendswood  Development  Co. 

[Opinion]  following  the  final  approval  of  a  settlement 

Harvf.y.    D.   J. :     In   Lindv  Bros.   Bmldcrs.  °(  the  claims  of  members  of  a  national  class 

Inc.  of  riiila.  V.  American  Radiator  &  Stand-  °    buil.ler-owners  agamst  manufacturers  of 

ard    Sauitarv    Corp.     (1973-2    Tkade    Casks  P'-mbing    fixtures.     Friendswood    Develop- 

1174,761],    487    F.    2d    161     (3d    Cir.    1973).  "lent  Company  (Friendswood)  and  Humble 

the  United  States  Court  of  Appeals  for  the  ^*'',  ^    Refining    Company    (Humble)    ap- 

Third   Circuit  remanded   certain  matters  in  P^^'^^^  ^'"^"^  ^^'^  ^^^'^''^  '^y  ^^'S  Court  of  fees 

this  multidistrict  antitrust  litigation  to  this  *»    attorneys    Harold    E.    Kohn   and    David 

Court  for  further  proceedings.   That  opinion  Berger  and  their  law  firms,'  and  attorneys 

dealt    with    two    separate    appeals    relating  of   the    firm   of  Thoma,    Schoenthal,   Davis, 

to  the  award  of  attorneys'  fees  by  this  Court  Hockenberg    &    Wine    appealed    from    this 

"  Their    special    demurrers    and    motions    to  plaintiff  partnership— as  a  plaintiff  seeking  dam- 

strilce   went    "off   calendar"    and    remain    to   be  ages.    (See  §  17070.) 

ruled   on   by   the   trial   court.     At   least   two  of  '  Friendswood  and  Humble  had  not  filed  suit 

these    special    demurrers    address    an    is.sue    on  against    the    defendants    but    have    duly    filed 

which    we    have    not    commented,    because    the  claims   permitting  them  to  share  in   the  distrl- 

parties  have  not  argued  it:  the  standing  of  the  bution  of  the  settlement  fund, 
plaintiff  corporation — as  distinguished  from  the 
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at  by  the  courts  in  the  future  is — that 
probably  those  that  did  not  hire  their 
own  lawyer  and  just  came  in  to  i)artlci- 
pate  in  the  class  action  at  the  end  prob- 
ably profited  better  than  those  that  bore 
the  heat  of  battle.  I  think  that's  a  big 
problem  for  courts  in  continuing  class 
action  suits."  '° 

In  considering  whether  attorneys'  fees 
are  recoverable  in  a  Miller  Act  case,  the 
Supreme  Court  recently  observed  th.at  the 
federal  judiciary  has  recognized  several 
exceptions  to  the  general  principle  that  each 
party  should  bear  the  costs  of  its  own  legal 
representation.  /•".  D.  Rich  Co.,  Inc.  v. 
United  States  ex  re!.  Industrial  Lumber  Co., 
—  U.  S.  —  (May  28,  1974).  At  page  — 
of  its  opinion,  the  Court  said  this: 

"[W]e  have  long  lecognized  that  attor- 
neys' fees  may  be  awarded  to  a  successfuJ 
party  *  *  *  where  a  successful  litigant 
has  conferred  a  substantial  benefit  on  a 
class  of  persons  and  the  court's  shifting 
of  fees  operates  to  spread  the  cost  pro- 
portionately among  the  members  of  the 
benefitted  class.  The  lower  courts  have 
also  applied  a  rationale  for  fee  shifting 
based  on  the  premise  that  the  expense 
of  litigation  may  often  be  a  formidable 
if  not  insurmountable  obstacle  to  the  private 
litigation  necessary  to  enforce  important 
public  policies."    (Footnotes  omitted.) 

In  this  Court's  opinion,  the  inequities 
discussed  herein  amount  to  extraordinary 
circumstances  under  the  present  posture  of 
the  case.  Thus,  this  is  not  a  case  in  which 
the  unrepresented  claimants  should  pay  a 
percentage  of  the  total  award  equal  to  their 
percentage  of  the  total  recovery.  Instead, 
this  Court  will  undertake  in  the  exercise 
of  its  equitable  powers  to  shift  the  fees  so 
as  to  spread  the  total  cost  more  fairly 
among  the  members  of  the  benefitted  class. 

A  fair  and  reasonable  approach  to  the 
problems  of  allocation  in  this  case  would 
first  suggest  that  the  unrepresented  claim- 
ants should  not  have  to  pay  that  part  of 
the  award  (18.4%)  that  is  attributable,  on 
a  proportionate  basis,  to  the  recoveries  by 
those  litigants  represented  by  ■  petitioners. 
Under  their  contingent  fee  agreements, 
petitioners  will  be  receiving  fees  amounting 
to  some  $861,000  from  these  litigating 
claimants.  Even  though  such  agreements 
were  privately  negotiated  and  had  no  refer- 
ence to  any  other  factor  besides  the  amount 
of   the   recovery,   the  fees  paid   thereunder, 


and  nothing  more,  may  be  deemed  reason- 
able compensation  for  the  time  and  effort 
expended  by  petitioners  in  producing  the 
$5,391,200  to  be  distributed  to  their  clients 
under  Category  1.  The  unrepresented  claim- 
ants should  not  have  to  pay  for  that  por- 
tion of  the  total  benefit  which  was  conferred 
on  petitioner's  own  clients  and  for  which 
petitioners  will  be  adequately  compensated 
under  their  private  agreements. 

However,  this  Court  concludes  that  equi- 
table considerations  do  require  that  all  of 
the  remainder  of  the  award  (or  81.6%  of 
the  amount  found  co  be  reasonable  com- 
pensation) should  be  paid  by  the  unrepre- 
sented claimants.  The  objectors  concede 
that  27.8%  of  the  fee  awarded  should  be 
paid  by  the  unrepresented  claimants.  They 
vigorously  oppose  payment  of  any  part  of 
the  remainder  which  they  argue  is  not 
properly  allocable  to  them." 

In  its  earlier  opinion,  this  Court  found 
that  the  efforts  of  attorneys  representing 
litigants  in  Category  2  did  in  fact  con- 
tribute to  the  creation  of  the  settlement 
fund.  On  the  record  here,  this  Court  would 
reaffirm  its  previous  finding  that  "no  set- 
tlement would  have  been  possible  without 
the  cooperation  and  efforts  of  numerous 
attorneys  for  plaintiffs  who  likewise  filed 
suit."  341  F.  Supp.  at  1086.  Thus,  these 
other  attorneys  conferred  a  benefit  on  the 
unrepresented  claimants  for  which  they 
would  ordinarily  be  entitled  to  receive  com- 
pensation. When  these  matters  were  pre- 
viously before  the  Court,  no  shifting  of 
fees  was  necessary  between  Categories  2 
and  3  (as  now  constituted),  in  view  of  the 
Court's  approach  to  the  problem  of  allo- 
cation." See  341  F.  Supp.  at  1091-1092. 
Under  this  Court's  previous  ruling,  litigants 
in  Category  1  would  have  been  paying  some 
33^%  of  their  recoveries  as  attorneys' 
fees,  litigants  in  Category  2,  20%  to  40%, 
and  claimants  in  Category  3,  20%.  Although 
noting  the  different  results  achieved,  this 
Court  found  that  no  substantial  inequity 
resulted  since  complete  equalization  among 
all  claimants  was  not  possible  in  any  event. 
341  F.  Supp.  at  1092.  No  part  of  the  total 
award  sought  by  petitioners  was  previously 
allocated  against  the  litigants  in  Category  2 
for  two  reasons,  first  because  this  Court 
had  concluded  that  an  adequate  award  for 
petitioners  (in  addition  to  what  they  would 


'"  Mr.  Connolly  went  so  far  as  to  suggest 
that  the  unrepresented  claimants,  those  "who 
came  in  after  the  job  was  done,"  should  bear 
more  of  the  expense  of  the  litigation  than  those 
who  had  been  named  the  plaintiffs. 
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"  The  amount  in  dispute  is  53.8%  of  the  award 
made  herein,  or  some  $610,503.81. 

'^  As  noted  hereinabove,  there  were  four  cate- 
gories of  claimants  discussed  In  the  earlier  opin- 
ion, but  these  have  now  been  reduced  to  three. 
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totalint?    497,254.4    units,    or    18.4%    of    the 
total  fund; 

2.  The  claims  of  those  litigants  repre- 
sented by  counsel  other  than  petitioners 
Kohn  and  Berger,  totaling  1,455,916,2  units, 
or  53.8%  of  the  total  fund;  and 

3.  Tlie  claims  of  the  unrepresented  claim- 
ants, including  those  of  the  objectors,  total- 
ing 751,158.4  units,  or  27.8%  of  the  total 
fund. 

Therefore,  the  distributions  of  the  fund 
will  be  approximately  $5,391,200  to  claim- 
ants in  Category  1;  $15,763,400  to  claimants 
in  Category  2;  and  $8,145,4(X)  to  claimants 
in  Category  3. 

This  Court  has  found  that  petitioners  are 
entitled  to  an  award  of  $1,134,765.45,  rep- 
resenting reasonable  compensation  for  the 
creation  of  a  settlement  fund  to  be  dis- 
tributed among  all  claimants.  Relying  on 
the  Third  Circuit's  opinion  in  remanding 
this  case,  the  objectors  contend  that  the 
portion  of  the  fee  to  be  paid  by  them 
should  be  27.8%  of  the  total  award,  a  sum 
which  would  amount  to  $315,464.80  under 
the  determinations  which  this  Court  has 
made  herein.'" 

Obvious  and  glaring  inequities  result  from 
such  an  approach.  If  the  unrepresented 
claimants  were  required  to  pay  only  27.8% 
of  the  fee  awarded  herein,  the  amount  to 
be  deducted  from  each  unrepresented  claim- 
ant's recovery  as  attorneys'  fees  would  be 
less  than  4%  of  the  sum  distributed.  The 
litigants  represented  by  petitioners  and  by 
other  counsel  would  thus  be  paying  over 
eight  times  as  much  in  attorneys'  fees,  and 
even  more  if  any  portion  of  this  a\vard 
were  allocated  against  them.  The  litigants 
represented  by  petitioners  have  agreed  to 
pay  contingent  fees  amounting  to  33y3% 
of  the  amount  recovered.  Similarly,  the 
other  litigants  have  entered  into  agreements 
with  their  attorneys  providing  for  the  pay- 
ment of  contingent  fees  in  amounts  ranging 
from  20%,  to  40%.=° 

Furthermore,  if  the  unrepresented  claim- 
ants pay  only  27.8%  of  the  aw^ard,  who 
will  be  responsible  for  payment  of  the  bal- 
ance of  the  fee  that  petitioners  have  earned 
for  their  productive  efforts  in  this  case? 
In  their  original  application,  petitioners  quite 
properly  recognized  that  no  additional  fees 
should  be  charged  against  their  clients,  who 


will  be  paying  petitioners  $861,191  under 
the  contingent  fee  agreements  in  effect. 
Moreover,  this  Court  has  previously  ruled 
that  none  of  the  other  litigants  should  be 
required  to  pay  any  additional  fees  beyond 
what  they  have  agreed  to  pay  their  own 
attorneys  in  this  litigation.  No  appeal  w^s 
taken  from  that  ruling  which  has  now  be- 
come final.  Thus,  this  Court  could  hardly 
now  allocate  a  percentage  of  the  total  fee 
against  the  litigants  in  Category  2  who  have 
not  been  given  an  opportunity  to  be  heard 
in  connection  with  the  suggestion  that  they 
now  be  charged  with  a  proportionate  part 
of  this  award.  And  if  no  part  of  the  award 
is  allocated  against  litigants  in  Categories 
1  and  2  and  only  27.8%  of  the  award  is 
allocated  against  the  unrepresented  claim- 
ants in  Category  3,  then  petitioners  will 
not  be  receiving  substantial  portions  of  the 
fee  which  this  Court  has  found  to  have 
been  earned. 

It  would  indeed  be  an  unfair  result  if 
this  Court  in  the  exercise  of  its  equitable 
powers  were  to  administer  this  fund  in  such 
a  way  that  those  who  assumed  the  risk 
and  expense  of  this  litigation  at  the  outset 
were  now  required  to  pay  attorneys'  fees 
at  least  eight  times  as  large  as  those  un- 
represented claimants  who  played  no  part  in 
the  creation  of  the  fund  and  who  did  no  more 
than  file  a  claim  herein  in  order  to  become 
entitled  to  payment.  If  fees  are  allocated 
in  the  manner  suggested  by  the  objectors, 
those  who  expended  the  least  effort  would 
benefit  the  most.  See  341  F.  Supp.  at  1086. 
Prospective  litigants,  like  attorneys,  must 
have  some  incentive  for  furthering  the  pub- 
lic interest  by  pursuing  antitrust  actions  as 
private  attorneys  general.  See  Alpine  Phar- 
macy, Inc.  V.  Chas.  Pfizer  &  Co.,  Inc.  [1973-1 
Trade  Cases  If  74,593],  481  F.  2d  1045,  1050 
(2d  Cir.  1973).  If  court  rulings  make  it 
apparent  that  active  litigants  must  expect 
to  pay  as  fees  substantially  more  of  a  per- 
centage of  their  recoveries  than  nonlitigating 
claimants,  potential  plaintiffs  will  be  dis- 
couraged from  assuming  the  risks  and  bur- 
dens of  such  class  action  litigation  and  will 
sit  on  the  sidelines  waiting  for  someone 
else  to  file  suit. 

The  unfairness  of  such  a  result  was  recog- 
nized by  the  objectors'  own  witness,  Mr. 
Connolly,  who  testified  as  follows: 

"Probably    the    greatest    inequity    is — 
and    I    think   one   that    has   to   be   looked 


^  In  their  briefs  and  arguments,  the  ob.)ec- 
tors  have  used  the  figure  of  26%.  However,  the 
detailed  tigures  that  have  now  been  supplied 
Indicate  that  this  percentage  should  properly 
be  27.8%. 
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"  The  problem  of  equalizing  fees  among  all 
claimants  was  previously  discussed  by  this  Court 
In  its  earlier  opinion.  341  F.  Supp.  at  1091- 
1092. 
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discussed  hereinabove.   A  breakdown  of  the 
final  award  is  therefore  as  follows: 

Categories  Increased  Total 

Pleadings     $      14,410.00 

Discovery    271,049.00 

Court   Appearances    120,880.00 

Settlement     107.115,00 

Interventions    26,170.00 

Settlement  Administration   122,437.50 

Briefs  and   Legal  Research 82.699.00 

General   Matters    301,170.70 

Other   Appellate   Proceedings.  ..  .  3,500.00 

Hub-total     $1,049,431.20 

Categories  Not  Increased 

Fee  Application  and  Appeal         .   $  29.806.25 

Paraprofesslonal    and    livv    Stu- 
dents       4,874.00 

Time  Spent  Since  March  20,  1974  40,654.00 

Future   Time    10,000,00 

Sub-total .     $  85,334.25 

Total  Award $1,134,765.45 

Under  such  an  award,  petitioners  Kohn 
and  Berger  will  be  compensated  for  much 
of  their  time  at  a  rate  of  $250  per  hour,  for 
much  of  Mr.  Fine's  time  at  $200  per  hour 
and  for  much  of  the  time  of  other  attor- 
neys   in    their   firms   at    $70-$14O   per   hour. 

Such  hourly  rates  are  reasonable  under 
all  the  circumstances  of  this  case  and  are 
even  less  than  those  rates  applied  in  other 
class  action  litigation.  In  Arenson  v.  Board 
of  Trade  of  City  of  Chicago  1 1974-1  Trade 
Cases  If  74,953],  372  F.  Supp.  1349,  1359 
(N.  D.  111.  1974),  Judge  Bauer  recently 
awarded  fees  in  an  antitrust  case  to  various 
attorneys  following  settlement  of  a  class 
action,  including  awards  to  Mr.  Fine  at 
$400  per  hour  and  to  Mr.  Kohn  at  $500 
per  hour.  In  multidistrict  litigation  involv- 
ing the  gasoline  industry,  fees  of  over  $500 
per  hour  for  the  time  of  all  counsel  were 
recently  awarded  by  Judge  Augelli.  See 
Order  in  City  of  Philadelphia  v.  Aynerican 
Oil  Company  [1971  Trade  Cases  ^73,625], 
53  F.  R.  D.  45  (D.  N.  J.  1971).  In  City 
of  Philadelphia  v.  Chas.  Pfizer  &  Co.  [1972 
Trade  Cases  1174,033],  345  F.  Supp.  454,  485 
(S.  D.  N.  Y.  1972),  Judge  Wyatt,  although 
criticizing  what  he  deemed  to  be  unneces- 
sary interventions  in  that  case,  still  awarded 
petitioners  Kohn  and  Berger  fees  which 
amounted  to  $2(X)  per  hour  for  the  time 
spent  by  every  attorney  in  the  two  firms 
who  worked  on  the  case,  without  regard 
to  his  or  her  status  as  a  senior  partner, 
junior  partner  or  associate.  In  Donson 
Stores,  Inc.  v.  American  Bakeries  Co.   [1973-2 

"  In  their  original  application,  petitioners 
divided  the  fund  into  four  separate  ca'e?orl°s. 
However,  in  its  earlier  opinion  In  this  case, 
this  Court  found  that  suggested  catej^ories  2 
and  3  should  be  treated  alilte.    See  341  F.  Supp. 
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Trade  Cases  1174.691],  60  F.  R.  D.  417,  420 
(S.  D.  N.  Y.  1973),  the  Court  awarded 
fees  that  averaged  $200  an  hour  for  all 
attorneys  in  a  "relatively  uncomplicated 
case  which  was  pioneered  by  the  Govern- 
ment.  *  *  *" 

It  should  also  be  noted  that  the  total 
award  in  this  case  represents  only  some 
3.9%  of  the  total  fund  of  $29,300,000.  Such 
a  percentage  is  substantially  less  than 
amounts  awarded  in  similar  cases.  In 
Goldstein  v.  Alodex,  supra,  Judge  Broderick 
listed  fee  awards  in  twelve  recent  cases. 
The  percentages  ranged  from  19%  to  30% 
of  the  recoveries,  except  for  the  award 
in  In  Re  Four  Seasons  Securities  Laws  Liti- 
gation, supra.  In  that  case.  Judge  Thomsen 
made  awards  aggregating  only  some  10% 
of  the  amount  recovered,  finding  that  the 
result  achieved  was  "modest"  and  that  some 
of  the  services  rendered  had  not  been  of 
benefit  to  the  classes.  59  F.  R.  D.  at 
665-666. 

Of  course,  petitioners  will  in  addition 
receive  from  their  own  clients  some  $861,000 
in  fees.  But  even  if  they  received  all  of 
those  amounts  as  well  as  the  entire  award 
made  herein,  the  aggregate  fees  paid  to 
them  would  still  be  less  than  7%  of  the 
total  recovery  in  this  case. 

V 

Allocation 

Having  determined  the  total  reasonable 
value  of  petitioners'  services  to  the  entire 
class,  this  Court  must  next  decide  what 
portion  of  the  amount  arrived  at  should 
be  paid  by  the  unrepresented  claimants. 
Ordinarily  and  absent  extraordinary  cir- 
ciunstances,  the  unrepresented  claimants 
should  pay  a  percentage  of  the  reasonable 
value  of  attorneys'  services  to  the  class 
equal  to  the  percentage  of  the  class'  re- 
covery. 487  F.  2d  at  169. 

For  purposes  of  making  such  determi- 
nation in  this  case,  the  entire  settlement 
fund  must  be  divided  into  three  separate 
categories."'  The  corrected  total  number  of 
units  in  the  settlement  (excluding  claims 
against  Celotex  only)  is  now  2,704,329.  The 
three  categories  of  the  settlement  fund  are 
as  follows: 

1.  The  claims  of  those  litigants  repre- 
sented   by    petitioners    Kohn    and    Berger, 


at  1085-1086.  Thus,  the  portion  of  the  fund  to 
be  distributed  to  claimants  represented  by  at- 
torneys other  than  petitioners  will  now  be 
treated    as   one   category,    not   as   two. 
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presented  to  the  Court  on  April  7,  1972 
for  final  approval.  In  approving  the  settle- 
ment following  that  hearing,  this  Court 
made    the    following   observation: 

"It  is  certainly  unusual  in  a  settlement 
of  this  size,  with  as  many  attorneys  as 
we  have  had  involved  in  it,  and  as  many 
claimants,  that  there  has  been  only  one 
objection    noted   here    today." 

The  objectors'  witness,  Mr.  Connolly, 
testified  that  this  was  a  "good"  settlement 
and  that  his  clients  were  very  happy  about 
it."  He  further  testified  to  the  extraordi- 
nary accuracy  of  Mr.  Kohn's  preliminary 
estimate  that  the  proposed  settlement  would 
amount  to  approximately  $10  per  bathroom 
unit. 

The  objectors,  in  claiming  that  the  settle- 
ment achieved  in  this  case  was  an  unre- 
markable one,  rely  on  certain  statements 
made  during  earlier  proceedings  in  this 
cas;-  by  Mr.  Samuel  Seymour,  an  attorney 
in  Mr.  Connolly's  office.  But  Mr.  Seymour 
did  not  testify  at  the  evidentiary  hearing 
that  was  held  following  remand,  nor  was  he 
deposed  before  the  hearing.  Mr.  Connolly 
had  no  personal  knowledge  of  the  basis  for 
tiiese  statements,  and  no  weight  can  be 
given  to  what  Mr.  Seymour  said  as  an 
advocate  while  representing  clients  in  earlier 
proceedings  in  this  case. 

From  the  evidence  presented,  this  Court 
concludes  that  petitioners,  in  the  face  of 
determined  opposition  by  experienced  ad- 
versaries representing  the  defendants,  were 
able  to  achieve  a  result  very  favorable  to 
tlie  entire  class. 

IV 
The  Aivard 

I'etitioners  contend  that  this  Court  should 
make  an  award  to  them  in  the  amount  of 
207r  of  the  portion  of  the  fund  distributable 
to    the    unrepresented    claimants,    or    some 


$1,629,000.  The  objectors  assert  that  the 
total  award  should  be  $299,900  and  that  the 
unrepresented  claimants  should  be  required 
to  t>ay  only  their  proportionate  share,  or 
some  $78,000." 

This  Court  interprets  the  Third  Circuit's 
opinion  in  Litidy  Bros,  as  prohibiting  a  per- 
centage award  in  a  case  of  this  sort."  The 
standards  and  procedures  which  now  gov- 
ern in  this  Circuit"  require  an  initial  deter- 
mination based  solely  on  the  time  spent  and 
a  final  determination  reflecting  "at  least" 
the  two  additional  factors  previously  dis- 
cussed. 487  F.  2d  at  168.  The  latter  two 
factors  give  the  trial  court  the  needed  flexi- 
bility to  tailor  an  award  to  the  actual  per- 
formance of  counsel.  Merola  v.  Atlantic 
Richfield  Co.  [1974-1  Trade  Cases  If  74,957], 
493  F.  2d  292,  298  (3d  Cir.  1974). 

In  concluding  that  the  contingency  factor 
and  the  quality  factor  require  an  increase 
in  the  amount  of  the  initial  determination 
here,  this  Court  finds  that  such  increase 
should  not  automatically  be  applied  to  every 
type  of  services  rendered.  Compensation 
for  services  performed  by  petitioners  in 
connection  with  the  preparation  and  presen- 
tation of  their  fee  petitions  in  this  Court 
and  on  appeal  will  be  adequate  at  the 
hourly  rate  previously  determined  to  be 
reasonable.  Time  spent  by  paraprofessionals 
and  law  students  will  be  similarly  treated,'' 
as  will  the  time  spent  since  March  20, 
1974,  all  of  which  related  to  fee  matters. 
Finally,  this  Court  concludes  that  com- 
pensation for  future  time,  based  on  the 
estimate  that  this  Court  has  found  to  be 
reasonable,  should  not  be  increased  be- 
cause of  the  aforementioned  additional  factors. 

With  the  exception  of  these  items,  this 
Court  finds  and  concludes  that  all  the  other 
amounts  determined  on  the  basis  of  a  rea- 
sonable hourly  rate  should  be  doubled  be- 
cause of  the  contingency  and  quality  factors 


--  Later  in  his  testimony.  Mr.  Connolly  agreed 
with  the  charapterization  suggested  by  objec- 
tors' counsel  thai  the  settlement  was  ■acceptable 
but  not  exceptional."  From  a  reading  of  his 
deposition  in  its  entirety,  this  Court  will  give 
full  credit  to  that  portion  of  Mr.  Connolly's 
testimony  in  which  he  described  the  settlement 
as  a  "good"  one. 

-^  Petitioners  question  the  motives  of  the 
objectors  in  opposing  all  but  minimal  fees  for 
them  as  attorneys  for  the  class  representatives. 
Friendsvvood  and  Humble  are  subsidiaries  of 
Exxon  Corporation,  which  is  frequently  a  de- 
fendant in  class  action  litigation.  Counsel  for 
the  objectors  has  written  an  article  character- 
izing the  class  action  device  as  "an  engine  of 
destruction".  CToss  Actions — Useful  Tool  or 
Engine  of  Destruction,  55  F.  R.  D.  375  (1972). 
Petitioners    suggest     that    the    objectors    here 
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seek  to  limit  class  fees  so  as  to  discourage  the 
prosecution  of  class  actions  by  the  ablest  and 
most  experienced  plaintiffs'  attorneys. 

"  Of  course,  after  the  amount  of  a  fee  has 
been  determined,  a  court  may  wish  to  test  its 
reasonableness  by  computing  the  percentage  of 
the  entire  fund  awarded  as  a  fee  and  compcirlng 
the  resulting  figure  with  those  in  similar  cases. 

"  The  Lindy  Bros,  opinion  has  become  a  lead- 
ing case  on  the  subject  of  class  action  fees  and 
has  within  a  very  short  period  of  time  been 
followed  in  other  jurisdictions.  City  of  De- 
troit V.  Grinnell  Corp.,  supra;  Liebman  v.  J.  W. 
Peterson  Coal  d  Oil  Co.  [1974-1  TRADE  CASES 
1175,117].  —  F.  Supp.  —  (N.   D.  111.  1974). 

•-■«  Petitioners  are  entitled  to  be  reimbursed 
for  the  cost  of  their  paraprofessional  help  but 
no  more.  City  of  Detroit  v.  Grinnell  Corp.. 
supra  at  473. 
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can  Brass  Co.,  supra,  and  to  petitioner  Bergen's 
participation  in  the  rock  salt  litigation,  City 
of  Philadelphia  r.  Morton  Salt  Co..  supra,  and 
in  the  case  of  Professional  Adjusting  Sys- 
tems of  America,  Inc.  v.  General  Adjusting 
Bureau,  Inc.,  supra." 

In  City  of  Philadelphia  v.  Chas.  Pfizer  & 
Co.  [1972  Trahe  Cases  1174,033],  345  F.  Supp. 
454,  484-485  (S.  D.  N.  Y.  1972),  Judge  Wyatt 
noted  that  "Kohn  is  accepted  as  an  able  and 
experienced  antitrust  specialist  who  has  a 
high  standing  at  the  bar."  Judge  Broderick, 
in  a  Memorandum  and  Order  filed  on  De- 
cember 7,  1973,  in  Goldstein  v.  Alodex,  Civil 
No  71-1857  (E.  D.  Pa),  said  that  the 
"standing  of  the  Harold  E.  Kohn  firm  in 
class  action  litigation  is  well  known  and 
need  not  be  extensively  detailed  herein." 
Mr.  Connolly  testified  that  petitioner  Kohn 
was  "a  very,  very  able  class  antitrust 
lawyer"  and  "a  lawyer  of  national  reputa- 
tion." 

Petitioners  Kohn  and  Berger  and  various 
members  of  their  firms  have  filed  many 
briefs  and  pleadings  which  hav^e  been  re- 
viewed by  the  undersigned  judge  and  have 
personally  appeared  before  the  undersigned 
on  many  occasions  since  June  of  1970.  The 
record  here  also  includes  various  pleadings, 
briefs  and  memoranda  filed  before  that  date. 
From  a  review  of  these  written  materials 
and  from  personal  observations,  this  Court 
concludes  that  petitioners  have  exhibited 
an  unusual  degree  of  skill  in  conducting 
these  proceedings.  They  were  aggressive 
and  imaginative  throughout.  Because  the 
work  has  been  efficient  and  of  an  atypical 
quality,  the  aggregate  hourly  compensation 
should  be  increased.  Indeed,  the  total 
amount  of  time  spent  by  petitioners  in  this 
case  is  relatively  low  when  one  considers 
what  was  accomplished  and  the  number  of 
years  that  have  elapsed  since  the  litigation 
was  commenced.  Certainly,  economy  of 
effort  should  not  be  penalized.  Less  ex- 
perienced and  less  skillful  attorneys  would 
undoubtedly  have  expended  much  more 
time  in  achieving  the  same  result  than  did 
petitioners. 

(c)    The  Amount  of  the  Recovery 

Antitrust  settlements  are  traditionally  based 
on    an    estimate    of    single    damages    only. 


City  of  Detroit  v.  Grinnell  Corp.  [1974-1 
Trade  Cases  1174,986],  495  F.  2d  448  (2d 
Cir.  1974).  The  $29,300,000  fund  in  this 
case  amounts  to  approximately  $10.75  for 
a  single  bathroom  unit  for  the  full  four- 
year  period  covered  by  the  indictment  filed 
by  the  government  against  the  full-line  de- 
fendants. As  previously  discussed,  the  evi- 
dence oflfered  by  the  government  at  the 
trial  of  the  criminal  case  covered  only  a 
nine-month  period  from  September  1962 
through  July  1963.  Defendants'  published 
prices  for  high  volume  popular  fixtures 
showed  increases  that  varied  from  $3.07  to 
$4.57.  Thus,  the  recovery  per  unit  was 
from  two  to  three  times  the  actual  price 
increase. 

The  total  amount  of  the  fund  in  the  con- 
tractor settlement  was  some  $2,400,000, 
while  in  the  wholesale  settlement  the  fund 
amounted  to  some  $1,100,000.  There  were 
of  course  many  more  litigants  and  claim- 
ants involved  in  the  builder-owner  settle- 
ment, but  even  so,  the  $29,300,000  fund 
created  by  petitioners'  efforts  averaged  out 
to  a  much  larger  per  unit  figure  than  in 
the  other  two  settlements. 

One  of  the  reasons  that  the  settlement 
fund  now  amounts  to  over  $29,000,000  is 
that  petitioners  insisted  that  defendants 
agree  to  pay  interest  on  the  amounts  to  be 
contributed.  Because  of  notice  requirements 
and  the  size  and  complexity  of  the  litiga- 
tion, it  appeared  that  several  years  might 
pass  before  the  various  settlements  could 
be  finally  approved  by  the  Court  and  the 
final  judgments  entered.  The  full-line  set- 
tlement agreement  required  the  payment 
of  interest  from  April  1,  1970  and  the  short- 
line  agreement  from  September  1,  1970. 
The  final  judgment  approving  those  settle- 
ments was  not  entered  until  May  17,  1972. 
A  similar  provision  as  to  interest  was  in- 
cluded in  the  Celotex  settlement  agreement." 
All  claimants  have  benefitted  substantially 
from  petitioners'  foresight  in  insisting  upon 
these  provisions  which  at  the  time  were 
novel  in  class  action  settlements  of  this 
kind. 

That  the  original  settlement  was  a  most 
favorable  one  is  indicated  by  the  fact  that 
only  one   attorney  opposed  it  when  it  was 


"•  More  recently  petitioner  Kohn  successfully 
tried  the  class  action  of  Kohn  v.  American  Metal 
Climax,  Inc.,  458  F.  2d  255  (3d  Cir.),  cert.  den. 
409  U.  S.  874  (1972).  and  Mr.  Fine  successfully 
tried  the  class  action  in  Could  i>.  Am.erican 
Hawaiian  Steamship  Co.,  362  F.  Supp.  771  (D. 
Del.  1973).  Although  petitioners'  participations 
in  these  trials  occurred  after  the  settlements 
were  achieved  in  this  case,  they  illustrate  that 
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petitioners,  with  their  extensive  experience  In 
similar  matters,  would  not  hesitate  to  proceed 
to  trial  in  complex  class  actions  in  which  a 
favorable  settlement  could  not  be  reached,  a 
fact  known  to  defendants  when  they  settled 
these  cases. 

"  Over  $3,100,000  of  pre-judgment  interest  has 
been  added  to  the  fund  since  the  settlements 
were  agreed  upon. 
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attorneys,  with  outstanding  academic  rec- 
ords. Members  of  their  firms  were  hkewise 
liighly    competent    practitioners. 

Petitioner  Kohn  was  a  1934  Phi  Beta 
Kappa  graduate  of  the  University  of  Penn- 
sylvania. He  received  an  LL.R.  from  that 
University's  law  school  in  1937  and  was 
first  in  his  class,  a  member  of  the  Order 
of  the  Coif  and  an  editor  of  the  Law 
Review.  When  this  Htigation  commenced, 
petitioner  Kohn  was  a  senior  member  of 
the  Philadelphia  law  firm  of  Dilworth, 
Paxson,  Kalish,  Kohn  and  Levy.  In  July 
1969,  he  and  other  attorneys  who  had  been 
associated  with  the  Dilworth  firm  formed 
the  professional  association  of  Harold  E. 
Kohn,  P.A.  Petitioner  Kohn  is  a  member 
of  various  bar  associations  and  is  a  Fellow 
in  the  International  Academy  of  Trial  Law- 
yers. He  is  a  member  of  the  Special  Com- 
mittee of  the  American  Bar  Association  on 
Multidistrict  and  Protracted  Litigation  and 
has  lectured  frequently  for  the  American 
Bar  Association  and  other  groups  on  class 
and  antitrust  litigation. 

Petitioner  Berger  was  a  1932  honors 
graduate  of  the  Lhiiversity  of  Pennsylvania. 
In  1936,  he  received  an  LL.B.  from  that 
University's  law  school  where  he  was  a 
member  of  the  Order  of  the  Coif  and  an 
editor  of  the  Law  Review.  He  was  a  senior 
partner  in  the  firm  of  Cohen,  Shapiro,  l?er- 
per.  Polisher  and  Cohen  imtil  he  left  in 
1970  and  fornied  the  professional  associa- 
tion of  David  Berger,  P.A.  Petitioner  Ber- 
ger is  likewise  a  member  of  various  bar 
associations  and  was  Chancellor  of  the 
Philadelphia  Bar  Association  in  1963.  He 
was  City  Solicitor  of  the  City  of  Philadel- 
phia from  19.S6  until  1963.  He  has  served 
since  196.T  as  a  member  of  the  United 
States  Supreme  Court  Advisory  Committee 
on  the  Federal  Rules  of  Evidence. 

A  stockholder  and  officer  of  Harold  E. 
Kohn,  P.A.,  Aaron  M.  Fine,  who  has  been 
particularly  active  in  this  litigation,  is  a 
1943  Phi  Beta  Kappa  graduate  of  the 
L'niversity  of  Pennsylvania.  He  received 
an  LL.B.  from  that  University's  law 
school  in  1948,  was  second  in  his  class, 
a  member  of  the  Order  of  the  Coif  and  an 
editor  of  the  Law  Review.  He  became  a 
member  of  the  Dilworth  firm  in  195.5.  He 
has  lectured  on  class  actions  for  the  Ameri- 
can ]^ar  Association  and  has  been  on 
various  class  action  panels  of  the  Prac- 
ticing Law  Institute  and  of  the  Ninth 
Circuit  Judicial  Conference.  Within  the 
past  year,  Mr.  Fine  argued  before  the 
Supreme    Court    the    leading    class    action 
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case     of     Bisen    7'.     Carlisle    and    Jacquelin, 
supra. 

Herbert  B.  Newberg  was  a  partner  at 
Cohen,  Shapiro,  Berger,  Polisher  and 
Cohen  until  he  left  that  firm  to  join  the 
Berger  firm  in  1970.  Mr.  Newberg  was  a 
1958  graduate  of  the  University  of  Pennsyl- 
vania Wharton  School  and  was  first  in  his 
class.  He  received  his  law  degree  from 
Harvard  Law  School  in  1961  and  was  an 
Assistant  City  Solicitor  of  the  City  of  Phila- 
delphia from  1962  until  1964,  when  he  joined 
Mr.   Berger  in  the  practice  of  law. 

Other  attorneys  in  the  Kohn  firm  and  in 
the  Berger  firm  also  possessed  impressive 
academic  backgrounds,  including  attorneys 
Korman  and  Black  of  the  Kohn  firm  and 
attorneys  Montague  and  Lerner  of  the 
l?erger  firm.  No  attempt  will  be  made  to 
detail  the  backgrounds  of  all  the  other 
attorneys  who  rendered  beneficial  services 
to  the  class.  Suffice  it  to  say  that  such 
other  attorneys,  although  younger  and  not 
as  experienced  as  petitioners  Kohn  and 
Berger,  were  well  qualified  to  render  the 
legal  services  for  which  compensation  is 
sought  and  that  their  work  was  under  the 
supervision  and  direction  of  the  petitioners 
themselves. 

Not  only  were  petitioners'  educational 
backgrounds  and  academic  attainments  of 
the  highest  order,  but  also  petitioners  have 
experience  in  national  class  action  multi- 
district litigation  that  can  hardly  be  equalled 
by  any  attorney  in  the  country.  28  U.  S.  C. 
§  1407  and  the  Judicial  Panel  on  Multi- 
district Litigation  are  a  direct  outgrowth 
of  the  avalanche  of  antitrust  suits  filed 
against  electrical  equipment  manufacturers 
in  the  early  1960's.  Neal  and  Goldberg, 
The  Electrical  Equif>7ncnt  Antitrn^st  Cases: 
Novel  Judicial  Administration,  50  A.  B.  A.  J. 
621  (1964)  ;  Peterson  and  McDermott,  Midii- 
dislrict  l.itiqation:  New  Forms  of  Judicial 
Administration,  56  A.  B.  A.  J.  737  (1970). 
Both  petitioner  Kohn  and  petitioner  Berger 
actively  participated  in  the  electrical  equip- 
ment cases  in  the  early  1960's,  and  they 
have  continued  to  specialize  in  the  relatively 
new  field  of  multidistrict  litigation  since 
then.  Petitioner  Kohn,  Mr.  Fine  and  Miss 
Korman  tried  the  first  of  the  electrical 
equipment  cases,  obtaining  a  judgment, 
after  trebling  of  the  jury  verdict,  amounting 
to  some  $29,000,000.  Philadelphia  Electric 
Co.  V.  W'estinghouse  Electric  Corp.,  1964 
Tk.ato:  Cases  i[  71,123  (E.  D.  Pa.  1964). 
Reference  has  previously  been  made  to 
both  petitioners'  success  in  the  case  of 
rhiladclphia  Electric  Co.  v.  Anaconda  Ameri- 
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ilefense  counsel  the  possible  settlement  of 
the  builder-owner  claims  only  for  an 
amount  in  excess  of  $20,000,000. 

The  ensuing  negotiations  were  long  and 
difficult.  Further  discussions  eventually  led 
to  the  $21,500,000  settlement  ofTer  made 
by  the  major  defendants  other  than  Briggs 
Manufacturing  Company.  When  various 
plaintiffs'  attorneys  could  not  agree  on  either 
this  amount  or  upon  tlie  terms  of  a  formal 
settlement  agreement,  petitioner  Kohn  con- 
tinued the  discussions  with  defendants' 
counsel,  leading  eventually  to  the  execution 
of  an  agreement  dated  February  4,  1970 
between  petitioners  Kohn  and  Berger  and 
the  settling  defendants."  Under  this  agree- 
ment, the  obligations  of  the  defendants 
were  made  contingent  upon  satisfactory 
resolution  of  the  claims  of  wholesalers,  con- 
tractors, public  bodies  and  the  purchasers 
of  structures.  In  succeeding  weeks,  both 
petitioners  were  active  in  securing  the  as- 
sent of  many  other  builder-owner  plaintifTs 
to  the   terms   of  the   settlement." 

Petitioner  Kohn  discussed  settlement  pos- 
sibilities and  strategy  with  petitioner  Berger 
at  every  stage  of  the  negotiations.  Thus, 
although  petitioner  Kohn  and  Mr.  Fine 
played  the  active  role  of  meeting  with  coun- 
sel for  defendants  and  for  other  classes 
of  plaintiffs,  the  advice  and  counsel  of 
l)etitioner  Berger  contributed  directly  to  the 
settlement  finally  achieved. 

At  a  later  date,  negotiations  were  con- 
ducted with  attorneys  for  the  short-line 
defendants.  On  August  5,  1970  and  No- 
vember 12,  1970,  agreements  providing  for 
a  settlement  fund  in  the  amount  of  $1,400,000 
were  executed  between  petitioners  Kohn 
and   Berger  and   the  short-line   defendants. 

These  settlements  were  formally  pre- 
sented to  the  Court  for  preliminary  ap- 
proval at  a  hearing  on  May  17,  1971, 
resulting  in  the  entry  of  Settlement  Order 
No.  21.  Following  notice  to  the  prospective 
members  of  the  class,  the  settlements  were 
finally  approved  at  a  hearing  held  on  April 
7,  1972.  Counsel  for  Friendswood  and 
Humble  were  present  and  did  not  object 
to  the  settlement.  Approval  of  the  settle- 
ment was  embodied  in  Settlement  Order 
No.  41,  a  Judgment,  and  Findings  of  Fact 
and  Conclusions  of  Law  which  were  there- 
after filed. 

"  In  his  testimony,  Mr.  Connolly  commented 
on  the  extreme  barRainlng  slcill"  required  for 
ncROtiation  of  this  settlement. 

'*  Under  the  settlement  agreement,  any  set- 
tlinp  defendant  was  entitled  to  withdraw  if 
sufficient  acceptances  had  not  been  obtained 
within  30  days. 
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As  discussed  hereinabove,  later  nego- 
tiations with  counsel  for  the  Celotex  cor- 
poration led  to  the  settlement  with  that 
defendant  as  well.  On  August  3,  1973,  the 
Celotex  settlement  (which  was  not  opposed 
by  any  claimant)  was  likewise  approved  by 
the  Court,  and  papers  of  final  approval 
were  filed  on  October  9,  1973. 

Petitioners  were  here  participating  in 
no  run-of-the-mill  class  suit."  The  plumb- 
ing fixture  antitrust  litigation  has  involved 
the  largest  number  of  cases  of  any  matter 
that  has  ever  come  before  the  Judicial 
Panel  on  Multidistrict  Litigation.  374  cases 
are  included  in  this  one  massive  litigation. 
Over  10,(X)0  claims  were  filed  in  the  builder- 
owner  settlement  alone. 

Complex  and  novel  questions  arose  be- 
cause of  the  large  numbers  of  plaintiffs 
and  classes  of  plaintiffs  competing  with  each 
other  to  establish  standing.  See  Mangano 
V.  American  Radiator  &  Standard  Sanitary 
Corp.,  supra,  and  Maricopa  County  v.  Ameri- 
can Radiator  &  Standard  Sanitary  Corp., 
supra. 

With  national  reputations  built  as  a  result 
of  their  extensive  experience  in  litigation 
of  this  nature,  petitioners  Kohn  and  Berger 
were  able  to  provide  the  leadership  neces- 
sary so  that  the  many  builder-owner  plain- 
tiffs and  the  other  plaintiffs  as  well  might 
unite  in  presenting  their  claims  against  the 
defendants.  Because  of  the  complexity  of 
the  competing  interests  of  plaintiffs  at  vari- 
ous levels  of  the  chain  of  distribution  of 
plumbing  fixtures,  no  settlement  would 
have  been  possible  without  the  coordination 
by  all  the  plaintiffs  of  their  eflforts. 

In  the  Lindy  Bros,  opinion,  the  Third 
Circuit  specifically  approved  Judge  Wy- 
zanski's  observation  in  Cherncr  v.  Transi- 
tron  Electronic  Corp.,  221  F.  Supp.  55,  61 
(D.  Mass.  1963),  that  in  complicated  cases 
producing  large  recoveries,  it  is  not  "just" 
to  make  a  fee  "depend  solely  on  the 
reasonable  amount  of  time  expended."  The 
present  litigation  was  indeed  a  complicated 
one  which  produced  a  very  substantial 
recov^ery  for  the  claimants. 

(b)   The  Quality  of  the  Work 

Both  petitioner  Kohn  and  petitioner  Ber- 
ger   were    highly    skilled    and    experienced 

"  Counsel  for  the  objectors  did  not  enter  an 
appearance  in  this  case  until  shortly  before  the 
hearing  on  April  7,  1972,  a  fact  which  may 
explain  their  characterization  of  these  proceed- 
ings as  a  ■■  relatively  simple  straight  horizontal 
price-fixing  case." 
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and  thereafter  filed  interventions  from  time 
to  time  in  that  action  and  also  in  the  action 
brought  on  behalf  of  pubHc  body  plaintiffs. 

On  March  28,  1967,  the  defendants  filed 
a  motion  seeking:  to  stay  all  civil  proceed- 
ings until  the  criminal  case  against  them 
in  the  Western  District  of  Pennsylvania 
had  been  concluded.  Chief  Judge  Clary 
granted  an  interim  stay  and  the  cases  were 
tliereupon  assigned  to  Judge  John  W.  Lord, 
Jr.  On  May  16,  1967,  Judge  Lord  heard 
argument  on  the  motion  for  a  stay,  which 
was  vigorously  opposed  by  petitioners.  The 
motion  was  denied  on  June  7,  1967.  Phil- 
adelphia Housing  Authority  v.  American  Ra- 
diator &  Standard  Sanitary  Corf.  [1967 
Tradk  Cases  1172,139],  269  F.  Supp.  540 
(E.  D.  Pa.   1967). 

Defendants  then  applied  to  Judge  Rosen- 
berg, before  whom  the  criminal  cases  were 
pending  in  the  Western  District  of  Penn- 
sylvania, seeking  an  injunction  barring  fur- 
ther proceedings  in  the  civil  cases  in 
Philadelphia  until  the  criminal  case  was 
concluded.  On  July  28,  1967,  Judge  Rosen- 
berg did  enjoin  the  plaintiffs  in  these  civil 
actions  from  proceeding  with  discovery 
in  their  treble  damage  suits.  United  States 
V.  American  Radiator  &  Standard  Sanitary 
Corf.  [1967  Trade  Cases  1172,199],  272  F. 
Supp.  691  (W.  D.  Pa.  1967).  Petitioners 
and  others  promptly  appealed  to  the  Third 
Circuit,  which  thereafter  reversed  the  deci- 
sion of  Judge  Rosenberg.  United  States  v. 
American  Radiator  &■  Standard  Sanitary  Corf. 
[1967  Trade  Cases  1172,311],  388  F. '2d  201 
(3d  Cir.  1967),  cert.  den.  390  U.  S.  922 
(1968). 

On  August  18,  1967,  the  defendants  had 
also  petitioned  the  Third  Circuit,  seeking 
the  issuance  of  a  writ  of  mandamus  against 
Judge  Lord's  denial  of  a  stay.  Petitioners 
opposed  this  requested  relief,  and  the  ap- 
plication was  later  denied.  Other  stays 
were  sought  by  defendants  and  successfully 
opposed   by   petitioners. 

In  1968  and  1969,  petitioners  actively 
pressed  discovery  proceedings.  Mr.  Con- 
nolly testified  that  in  preparing  the  case 
for  trial,  petitioner  Kohn  was  "very  much 
on  top  of  the  case."  A  motion  was  filed 
for  the  production  of  magnetic  tape  record- 
ings of  conversations  between  William  E. 
Kramer,  of  the  Plumbing  Fixture  Manu- 
facturers Association,  and  various  members 
and  associates  of  that  organization.  In 
Philadclfhia  Housing  Authority  v.  American 
Radiator  &  Standard  Sanitary  Corf.  [1968 
Trade  Cases  1[  72,564],  291  F.  Supp.  247 
(E.    D.    Pa.    1968),   Judge    Lord   held   that 
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such  tapes  were  subject  to  production, 
reserving  decision  as  to  some  of  the  tapes 
with  respect  to  which  the  defendants 
claimed  an  attorney-client  privilege.  Sub- 
sequently, Judge  Lord  ordered  the  produc- 
tion of  those  tapes  as  well.  294  F.  Supp. 
1148  (E.  D.  Pa.  1969). 

Petitioners  likewise  appeared  before  the 
Judicial  Panel  on  Multidistrict  Litigation 
and  successfully  urged  that  all  the  plumb- 
ing fixture  cases  be  transferred  to  the 
Eastern  District  of  Pennsylvania  under 
28  U.  S.  C.  §  1407.  Such  transfer  was 
ordered  by  the  Panel  on  September  13, 
1968,  which  noted  that  Judge  Lord  had 
actively  conducted  pre-trial  proceedings  in 
the  cases  and  had  adopted  a  comprehensive 
discovery  schedule,  and  that  as  a  result 
of  interventions,  the  actions  in  the  Eastern 
District  of  Pennsylvania  then  involved 
more  claims  for  relief  than  were  involved 
in  any  other  District.  In  re  Plumbing  Fix- 
ture Cases  [1968  Trade  Cases  1(72,666],  295 
F.  Supp.  Zi  (J.  P.  M.  L.  1968). 

Petitioners  had  sought  to  commence  set- 
tlement negotiations  with  defendants  at  an 
early  date,  but  these  discussions  had  been 
postponed  so  that  the  various  questions 
relating  to  stays  and  to  discovery  could  be 
first  resolved.  In  the  fall  of  1969,  petitioners 
undertook  to  resume  settlement  negotia- 
tions, culminating  in  a  meeting  at  the 
Engineers'  Club  in  New  York  City  on 
October  13,  1969.  At  that  time,  a  large 
group  of  plaintiffs'  attorneys  met  with 
various  defendants'  attorneys,  and  an  offer 
of  $15,000,000  was  made  on  behalf  of  the 
full-line  defendants  to  settle  all  of  the 
many  suits  that  had  been  filed.  Because 
of  the  divergent  views  expressed  at  that 
meeting  by  the  many  plaintiffs'  attorneys 
present,  notliing  definite  resulted  from  these 
initial  discussions.  However,  it  was  gen- 
erally agreed  by  all  plaintiffs  that  the 
amount  proposed  would  not  be  acceptable 
as   a  total   settlement  of   the  entire  litigation. 

Efforts  were  then  imdertaken  to  keep 
settlement  negotiations  alive.  Another 
meeting  was  held  on  October  16,  1969  at 
which  separate  groups  of  plaintiffs  were 
formed,  consisting  of  builder-owners,  public 
bodies,  contractors,  wholesalers  and  home- 
owners. A  meeting  wa">  next  held  in  peti- 
tioner Kohn's  office  on  October  29,  1969, 
attended  by  various  attorneys  for  builder- 
owner  plaintiffs  and  by  counsel  for  three 
principal  defendants.  As  the  wholesalers, 
contractors  and  public  body  groups  had 
indicated  that  they  wanted  to  negotiate 
separately,   petitioner   Kohn   discussed  with 
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of  Paul  R.  Connolly  in  this  procecding.'- 
Characterized  hy  counsel  for  the  objectors 
as  "one  of  the  nation'si  outstanding  trial 
attorneys,  who  was  actively  involved  in  this 
litigation  throughout"  and  as  a  "third-party 
witness","  Mr.  Connolly  was  subpoenaed 
by  the  objectors.  He  testified  that  before 
settlement  was  reached  all  counsel  were 
concerned  about  the  effect  of  the  Hanover 
Shoe  decision,  that  at  the  time  it  was  not 
known  who  would  be  a  proper  party  plain- 
tiff and  that  whether  the  builder-owners  had 
proper  standing  was  debated  a  great  deal 
in  his  olTice.  Mr.  Connolly  asserted  that 
the  fact  that  the  government  wins  a  criminal 
or  civil  antitrust  case  does  not  necessarily 
mean  that  a  treble  damage  case  can  be  won. 
He  specifically  referred  to  a  recent  antitrust 
case  in  which  he  had  successfully  repre- 
sented a  defendant.  Although  the  govern- 
ment had  succeeded  in  an  action  against  this 
defendant,  Mr.  Connolly  had  persuaded  the 
Court  to  grant  summary  judgment  in  favor 
of  his  client  "on  the  ground  that  the  plain- 
tiff consumers  in  California  had  no  standing." 

Finally,  serious  questions  were  presented 
at  the  outset  of  this  litigation  as  to  whether 
these  suits  could  have  been  maintained  as  a 
national  class  action.  In  some  of  the  cases 
that  had  been  filed,  the  plaintiffs  had  sought 
state-wide  class  actions.  In  Philadelphia 
Electric  Co.  7'.  Atraconda  American  Rra.^.'t  Co. 
[1968  Trade  C.\ses  1I72,3.S9],  43  F.  R.  D. 
452,  464  (E.  D.  Pa.  1968),  the  Court  had 
refused  to  certify  a  national  builder-owner 
class  on  the  ground  that  it  was  unmanage- 
able, and  the  Court  had  limited  the  class 
to  builder-owners  in  the  Eastern  District  of 
Pennsylvania.  As  was  noted  by  the  Court 
in  City  of  Detroit  v.  Grinnell  Corp.  [1974-1 
Trade  Cases  1174,986],  495  F.  2d  448  (2d 
Cir.  1974),  different  competitive  climates 
may  exist  in  the  various  different  juris- 
dictions where  actions  of  this  sort  are  in- 
stituted. The  settlement  reached  here  by 
petitioners  satisfactorily  resolved  these  con- 
tested class  action  questions  in  favor  of  the 
formation  of  a  single  national  class. 

Armed  with  the  acutely  perceptive  vision 
of  hindsight,  the  objectors  argue  that  peti- 


tioners were  faced  with  substantially  no 
risk  at  all  as  to  any  of  these  questions  when 
they  undertook  settlement  negotiations  with 
defendants.  But  in  assessing  the  contingent 
nature  of  success  in  a  case  of  this  sort,  the 
Court  must  weigh  the  factors  as  they 
existed  before  the  original  settlement  agree- 
ment was  executed  on  February  4,  1970  and 
before  the  Celotex  settlement  agreement 
was  executed  on  November  27,  1972.  When 
viewed  in  that  perspective,  the  contingent 
nature  of  success  was  considerable."  Ac- 
cordingly, this  Court  concludes  that  a  sub- 
stantial increased  allowance  should  be  made 
because  of  the  contingency  factor. 

Ill 

The  Quality  Factor 

The  second  additional  factor  which  this 
Court  must  consider  is  the  extent,  if  any, 
to  which  the  quality  of  an  attorney's  work 
mandates  increasing  or  decreasing  the 
amount  of  the  initial  determination.  In 
considering  this  factor,  the  court  should 
assess  the  complexity  and  novelty  of  the 
issues  presented,  the  quality  of  the  work 
that  the  judge  has  been  able  to  observe 
and  the  amount  of  the  recovery  obtained. 
487  F.  2d  at  168.  In  this  case,  there  were 
numerous  in-court  proceedmgs  which  oc- 
curred before  settlement  was  reached,  and 
these  can  be  weighed  and  considered  from 
a  review  of  the  reported  opinions  in  this 
case,  from  the  exhibits  and  other  evidence 
in  the  present  record  and  from  what  the 
undersigned  judge  has  been  able  to  observe 
since  this  case  was  assigned  to  him." 

(a)   History  and  Complexity  of 
tlie  Litigation'^ 

On  December  21,  1966,  petitioner  Kohn 
filed  two  suits  in  this  Court,  one  on  behalf 
of  a  national  class  of  builder-owners  and 
the  other  on  behalf  of  a  national  govern- 
mental class.  These  were  the  first  national 
class  actions  filed  in  this  litigation.  On 
January  20,  1967,  petitioner  Berger  filed 
motions  to  intervene  on  behalf  of  inter- 
venor    plaintiffs    in    the    builder-owner   suit 


"  Mr.  Connolly's  deposition  was  taken  before 
trial  and  by  agreement  was  introduced  in  evi- 
dence. 

"  Post-hearing  Memorandum  of  Claimants-Ob- 
jectors, page  32.  Later  in  their  Memorandum, 
the  objectors  termed  Mr.  Connolly's  testimony 
"candid  "  and  "disinterested". 

"  This  finding  applies  to  both  the  original 
settlement  and  the  Celotex  settlement.  Celote.x 
(or  its  predecessor  'Briggs)  held  out  adamantly 
until  petitioners  in  the  Spring  of  1972  undertook 
discovery  in  preparation  for  trial,  when  Celotex 
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finally  agreed  to  begin  settlement  discussions. 

"  The  undersigned  judge  was  assigned  to  han- 
dle this  litigation,  commencing  In  June  1970, 
by  the  Judicial  Panel  on  Multidistrict  Litigatloii. 
Shortly  after  they  were  filed,  these  cases  had 
been  assigned  to  Judge  (later  Chief  Judsc) 
John  W.  Lord,  Jr.,  who  conducted  all  proceed- 
ings in  the  litigation  until  it  was  re-asslgned. 

>"  Many  of  the  findings  contained  in  this  por- 
tion of  the  opinion  were  also  made  in  this 
Courts  earlier  opinion.  341  F.  Supp.  at 
1087-1089. 
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(4)  the  fact  that  the  time  period  and 
range  of  products  encompassed  within  the 
government's  evidence  in  the  criminal  case 
was  drastically  more  limited  than  the  alleg^i- 
tions  in  the  complaints   herein;   and 

(5)  the  settling  defendants'  denials  of 
any  violation  of  the  antitrust  laws  and  any 
overcharges,  and  the  fact  that  they  could 
have  been  expected  to  litigate  all  issues 
fully,   including  appeals    if  necessary. 

The  objectors  argue  that  liability  could 
have  been  easily  established  because  criminal 
prosecutions  had  preceded  the  filing  of  these 
civil  suits.  But  only  three  of  the  sixteen 
defendants  were  convicted.  The  other  thir- 
teen entered  pleas  of  uolo  contendere.  The 
Third  Circuit  has  recognized  "that  convic- 
tions following  pleas  of  nolo  contendere  are 
not  entitled  to  the  same  evidentiary  posi- 
tion as  convictions  following  not  guilty 
pleas,  and  that  even  where  violation  of  the 
antitrust  laws  is  established,  civil  plaintiffs 
must  prove  that  they  were  injured  by  the 
violation."    487  F.  2d  at  168,  n.  12. 

In  the  full-line  indictment,  the  govern- 
ment charged  a  conspiracy  lasting  for  some 
four  years,  from  1962  to  1966.  However, 
the  evidence  of  price-fixing  submitted  by 
the  government  at  the  criminal  trial  was 
limited  substantially  to  the  period  from  mid- 
September  1962  until  June  or  July,  1963, 
some  nine  months.  By  the  end  of  1963,  the 
defendants  had  learned  that  funds  of  their 
trade  association  had  been  embezzled  by 
its  Secretary,  William  Kramer,  and  that 
Kramer  had  attempted  to  blackmail  the 
defendants  by  threatening  to  furnish  the 
government  with  evidence  of  price-fi.ving  if 
he  were  prosecuted.  Since  these  threats 
were  reported  to  the  Justice  Department  in 
late  1963,  it  is  hardly  conceivable  that  de- 
fendants would  have  continued  their  alleged 
price-fixing  conspiracy  after  that  date.  In 
particular,  defendant  American  Standard 
instituted  extraordinary  procedures  in  late 
1963  to  insure  that  no  price  changes  were  in 
any  way  the  residt  of  discussions  among 
competitors. 

At  the  criminal  trial,  the  government  di<l 
not  present  evidence  tliat  tiie  defendants  had 
agreed  among  themselves  concerning  the 
prices  actually  charged.  (See  Petitioners' 
Exhibit  No.  27.)  The  proof  offered  did  no 
more  than  show  an  agreement  to  fix  prices 


which  was  not  put  into  effect  and  the 
government  argued  successfully  that  such 
an  agreement  constituted  a  violation  of  the 
antitrust  laws."  Unlike  most  criminal  price- 
fixing  prosecutions,  the  available  government 
proof  here  did  not  readily  lend  itself  to  a 
showing  of  damages  by  plaintiffs  in  subse- 
quent civil  actions. 

Thus,  this  was  not  a  case  where  plaintiflfs 
received  from  the  government  on  a  silver 
platter  the  evidence  necessary  to  prove 
their  claims  against  the  three  con\dcted  de- 
fendants, much  less  against  the  thirteen 
which  had  entered  pleas  of  nolo  contendere. 
Substantial  problems  of  proof  were  present 
as  to  both  liability  and  damages.  Yet  peti- 
tioners were  able  to  negotiate  settlements 
with  all  defendants  which  yielded  funds 
producing  $10.75  for  each  bathroom  unit 
purchased  by  claimants  during  the  full  four- 
year  period. 

I'laintifTs  were  faced  with  yet  another  sub- 
stantial legal  hurdle.  Because  of  the  nature 
of  the  plumbing  fixture  industry,  there 
were  claimants  at  various  different  levels  of 
the  chain  of  distribution  of  these  products. 
Ultimately,  separate  classes  of  wholesalers, 
of  plumbing  and  other  contractors,  of  public 
bodies  and  of  builder-owners  were  formed. 
.Assuming  that  violations  of  the  antitrust 
laws  coulil  be  proved,  the  further  question 
remained  concerning  which  purchaser  at 
the  various  different  levels  of  the  chain  had 
the  right  to  collect  damages.  Before  settle- 
ment was  reached,  representatives  of  each 
of  these  prospective  classes  claimed  that 
they  alone  were  entitled  to  the  sole  recovery. 

This  problem  of  standing,  which  arose 
under  the  decision  of  the  Supreme  Court  in 
Hanover  Shoe,  Inc.  z'.  United  Shoe  Machinery 
Corp.  [19r)8  Trade  Cases  H  72,490],  392  U.  S. 
481  (1968),  became  of  more  immediate  con- 
cern in  this  litigation  when  the  decisions 
were  rendered  by  this  Court  in  Mangano  v. 
American  Radiator  &  Standard  Sanitary 
Corp.,  supra,  and  Maricopa  County  v.  Ameri- 
can Radiator  &  Standard  Corp.,  supra. 
Coimsel  for  the  defendants  were  well  aware 
of  the  import  of  these  decisions  and  con- 
sistently took  the  position  that  they  would 
assert  this  defense  against  builder-owner 
plaintiffs. 

That  the  pass-on  problem  was  an  extremely 
troublesome  one  is  shown  by  the  testimony 


"  In  aflfirming  the  criminal  convictions,  the 
Third  Circuit  discussed  at  some  length  the 
strength  o[  the  defendants'  economic  evidence. 
United  States  v.  American  Radiator  &  Standard 
Sanitary  Corp.    [1970  TRADE  CASES   H  73,331]. 
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433  F.  2d  174.  197  (3d  Cir.  1970),  cert.  den.  401 
U.  S.  948  (1971).  The  Court  noted  that  such 
evidence  "could  hardly  have  been  easily  dis- 
missed by  the  trier  of  fact." 
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(d)   Summary — The  Initial  Determination 
F(<r   the   reasons   stated,   this   Court   finds 
that  tlie  initial  required  determination  based 


on  the  number  of  hours  spent  by  each  indi- 
vidual attornev  is  as  follows: 


(1)  Lawyers'  time  to  March  20, 1974 


Category 


Kohn  Firm      Berger  Firm 


Total 


Pleadings     $     5.910.00        $     1.295.00 

Disco\  ery     96.797.50  38,727.00 

Court    Appearances    47.145.00  13.295.00 

Settlement       45.312.50  8,245.00 

Fee  Application  and  Appeal 23,123.75  6,682.50 

Interventions    1,650.00  11,435.00 

Settlement    Administration    61.218.75 

Briefs  and  Legal  Research 40,147.50  1.202.OO 

General   Matters      100,647.50  49.937.85 

Other   Appellate  Proceedings 1,750.00  

Sub-Total     $423,702.50        $130,819.35 

(2)  Paraprofessional  and  law  students 

(3)  Time  spent  since  March  20,  1974 

(4)  Future  time  

Total     


$    7.205.00 

135.524.50 

60.440.00 

53.557.50 

29.806.25 

13.085.00 

61,218.75 

41.349.50 

150.585.35 

1,750.00 

$554,521.85 

4,874.00 

40,654.00 

10,000.00 

$610,049.85 


All  of  the  activities  listed  above  con- 
tributed to  the  ultimate  result.  The  aggre- 
gate amount  of  the  initial  determination  is 
thus  $610,049.8.^,  which  this  Court  finds  to 
be  reasonable  compensation  based  solely  on 
considerations  of  the  time  expended  with- 
out reference  to  other  factors. 

II 
The    Contingency   factor 

Once  the  Court  has  made  the  required 
initial  determination,  there  are  two  other 
factors  to  be  considered  in  determining 
reasonable  compensation.  The  first  of  these 
is  the  contingent  nature  of  success.  487  F. 
2d  at  168. 

As  the  Third  Circuit  has  pointed  out,  the 
contingency  factor  is  of  special  significance 
in  a  case  such  as  this  one  where  the  peti- 
tioners had  no  private  agreements  which 
guaranteed  payment  if  no  recovery  were 
ultimately  obtained.  What  the  Court  must 
do  is  assess  from  the  evidence  the  extent 
to  which  the  attorneys'  compensation  should 
be  increased  to  reflect  the  unlikelihood  of 
success.  If  the  contingency  is  slight  or  if 
the  initial  amount  found  to  constitute  rea- 
sonable compensation  is  a  large  proportion 
of  the  total  recovery,  then  the  Court  may 
conclude  that  an  increased  allowance  for  the 
contingent  nature  of  the  fee  should  be 
minimal  or  that  there  should  be  no  increase 
at  all.    See  487  F.  2d  at  168. 

Here  the  amoimt  initially  found  to  con- 
stitute  reasonable    compensation   on   a   time 


l^asis  is  a  very  small  proportion  of  the 
total  recovery,  appro.ximately  2%.  Further- 
more, the  contingency  was  considerable  in 
this  case,  and  this  Court  has  therefore  con- 
cluded that  there  should  be  a  substantia! 
increase  because  of  this  factor. 

In  approving  the  builder-owner  settle- 
ments, this  Court  made  specific  findings  of 
fact  concerning  the  likelihood  of  the  plain- 
tiffs' success  in  this  litigation.'*  Whether 
or  not  the  objectors  are  now  bound  by 
these  earlier  determinations,  the  record  now 
before  the  Court  fully  supports  the  express 
findings  previously  made.  Accordingly,  the 
following  factors  are  hereby  adopted  in  sup- 
port of  this  Court's  conclusion  that  the  risk 
was  considerable  when  petitioners  under- 
took to  negotiate  a  settlement  of  this  mas- 
sive litigation: 

(1)  the  uncertainty  of  the  class  members' 
ability  to  prove  liability  antl  damages; 

(2)  the  existence  of  other  categories  of 
claimants  in  this  litigation  contending  that 
they  and  not  the  builder-owners  were  en- 
titled to  any  recovery  against  the  defendants; 

(3)  this  Court's  prior  decision  in  Maricopa 
County  z'.  American  Radiator  &  Standard 
Sanitarv  Corp.  [1971  Trade  Cases  If  73,410], 
323  F.  Supp.  381  (E.  D.  Pa.  1970),  and 
Mangano  v.  American  Radiator  &  Standard 
Sanitary  Corp.  [1970  Trade  Cases  1173,168], 
50  F.  R.  D.  13  (E.  D.  Pa.  1970),  aflF'd  [1971 
Trade  Cases  If  73,477],  438  F.  2d  1187  (3(1 
Cir.  1971); 


">  Paragraph  17  of  Findings  of  Fact  filed 
May  17,  1972  and  Paragraph  16  of  Findings  of 
Fact  filed  October  9.  1973. 
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pertinent  facts  necessary  for  a  proper  deci- 
sion. Services  performed  in  this  connec- 
tion are  indeed  of  benefit  to  the  class  as  a 
whole  because  they  enable  the  Court  to 
make  its  determination  on  the  basis  of  a 
full  and  accurate  presentation  of  all  relevant 
facts.  This  is  not  to  say,  however,  that 
the  final  rate  of  compensation  will  be  the 
.same  as  it  might  be  for  other  services  per- 
formed by  the  attorneys."  But  the  time 
properly  expended  by  petitioners  in  pre- 
senting these  important  issues  to  the  Court 
should  initially  be  included. 

Under  the  position  espoused  by  the  ob- 
jectors, a  petitioning  attorney  would  receive 
no  compensation  whatsoever  for  time  spent 
in  compiling  the  extensive  data  needed  by 
the  Court,  in  preparing  briefs  and  exhibits 
and  in  appearing  in  court  to  explain  the 
basis  for  the  application.  Such  a  ride  would 
encourage  the  expenditure  of  minimum  time 
and  effort  by  a  petitioning  attorney  in 
connection  with  an  important  phase  of  the 
administration  of  the  fund.  The  rcsidt 
under  such  circumstances  could  very  well 
he  an  excessive  or  improperly  allocated 
award,  not  based  on  all  relevant  facts  and 
circumstances.  Where,  as  here,  substantial 
fees  are  sought  from  a  m^ultimillion  dollar 
fund,  the  benefit  to  the  class  as  a  whole 
from  the  performance  of  these  services  in 
a  thorough  and  careful  manner  makes  it 
appropriate  for  the  additional  cost  to  be 
charged  to  the  fund. 

Similarly,  time  spent  by  both  petitioners 
in  connection  with  interventions  was  bene- 
ficial to  the  class  as  a  whole.  Many  of  these 
intervenors  were  substantial  national  firms 
and  afforded  broa<l  geographical  representa- 
tion to  the  class.  Before  the  settlement 
agreement  was  reached,  defendants  vigor- 
ously opposed  the  formation  of  a  national 
class.  In  P.  D.  Q.  Inc.  of  Miami  v.  Nissan 
Motor  Corf>.,  61  F.  R.  D.  372  (S.  D.  Fla. 
1973),  the  Court  refused  to  permit  the  case 
to  proceed  as  a  national  class  action  be- 
cause the  Court  was  not  satisfied  that  the 
financial  strength  of  the  representative  par- 
ties was  sufficient  to  support  the  consider- 
able expense  of  conducting  a  complicated 
antitrust  case. 

Faced  with  many  additional  litigants  with 
sufficient  financial  resources  to  finance  the 
cost  of  notice  to  the  class  and  also  the  cost 
of  a  protracted  trial,  defendants  in  this 
case  were  under  much  more  pressure  to 
settle  than   otherwise.     In  its  recent  deci- 


sion in  Eiscn  i-:  Carlisle  &  Jacqitelin  [1974-1 
Tradi:  Cases  1175,082],  —  U.  S.  —  (May 
28,  1974),  the  Supreme  Court  held  that  class 
representatives  must  pay  the  cost  of  the 
notice  required  by  Rule  23  in  a  case  such  as 
this  one.  The  cost  of  notice  in  this  case 
was  approximately  $150,000,  a  sum  which 
was  paid  from  the  settlement  fund.  Had 
there  been  no  settlement,  plaintiffs  and 
intervenors  would  have  been  required  to 
advance  this  sum  if  this  litigation  were  to 
go  ahead  as  a  national  class  action. 

(c)  The  Kohn  Time 

The  objectors  further  argue  that  the  time 
recorded  by  the  Kohn  firm  was  inflated 
and  that  the  total  figures  should  arbitrarily 
be  reduced  by  20%.  There  is  no  support 
in   the  record   for  this  contention. 

The  objectors  point  out  that  on  occasion 
petitioner  Kohn  (and  also  petitioner  Berger) 
recorded  as  much  as  16  hours  a  day.  They 
urge  that  any  such  hours  recorded  must 
necessarily  have  been  inflated,  and  they  ask 
for  an  across-the-board  reduction  of  all  the 
time  claimed  by  the  Kohn  firm.  This 
Court  does  not  find  it  surprising  that  on 
occasion  petitioners  or  members  of  their 
law  firms  recorded  as  much  as  16  hours. 
Whether  or  not  counsel  for  the  objectors 
or  their  opponents  in  other  cases  are  ac- 
customed to  working  more  than  6  or  8 
hours  a  day,  this  Court  would  note  from 
its  experience  with  trial  attorneys  engaged 
in  major  litigation  that  it  is  not  at  all  un- 
usual for  a  trial  lawyer  to  work  as  much 
as  16  hours  during  a  particular  24-hour 
period.  In  any  event,  the  testimony  and 
affidavits  in  the  record  fully  support  the 
time  claimed  by  both  petitioners.  No  such 
arbitrary  reduction  as  sought  by  the  ob- 
jectors will  therefore  be  made. 

Petitioners  have  estimated  that  an  addi- 
tional lOO  hours  of  Mr.  Fine's  time  will  be 
necessary  to  complete  final  administration 
of  the  settlement.  The  objectors  oppose 
any  allowance  for  this  future  time.  Ob- 
viously, additional  attorneys'  time  will  be 
required  for  the  distribution  of  the  remain- 
ing portion  of  the  fund  to  the  many  thou- 
sands of  claimants  involved.  From  its 
knowledge  of  these  proceedings,  this  Court 
concludes  that  100  hours  is  a  reasonable 
estimate  and  that  the  allowance  should  be 
made  as  requested. 


'  A   further   discussion   of   the  reasonableness 
of  amy   increase  of  this  part  of  the  initial   de- 
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sonably    accurate.      See    In   Re    Borgenicht. 
470  F.  2d  283,  284  (2d  Cir.  1972). 

Tlie  evidence  here  discloses  that  the  re- 
construction was  carefully  and  accurately 
done.  Correspondence,  pleadings,  briefs 
and  other  material  in  the  files  were  re- 
viewed by  an  attorney  with  experience  in 
such  matters  and  a  time  figure  was  assigned. 
Time  records  of  other  attorneys  were  exam- 
ined, as  were  court  records  and  transcripts 
where  an  attorney  had  appeared  in  court. 
Indeed,  from  the  record  as  a  whole,  it 
appears  that  petitioner  Berger  and  his  firm 
probably  spent  more  time  than  they  are 
claiming   in  connection   with   this  litigation. 

As  surprising  as  it  seems  that  a  firm  with 
the  reputation  of  the  Berger  firm  rarely 
kept  time  records  prior  to  1972,  the  nature 
of  Bergcr's  practice  provides  an  explanation 
for  this  practice.  Representing  primarily 
plaintiffs  during  the  period  in  question,  the 
Berger  firm  did  not  normally  bill  its  clients 
on  the  basis  of  an  hourly  rate.  Most  cases 
were  undertaken  on  a  wholly  contingent 
basis,  and  in  some  a  retainer  was  paid  at 
the  outset.  As  time  records  played  no  part 
in  ascertaining  the  ultimate  fee,  the  firm 
in  those  years  did  not  keep  such  records. 

Certainly  today,  in  view  of  tlie  emphasis 
placed  by  the  Third  Circuit  in  its  Lindy 
Bros,  opinion  on  the  time  factor  as  the 
"lodestar"  of  a  court's  fee  determination, 
every  attorney  who  would  seek  an  award 
of  attorney's  fees  should  keep  complete  and 
accurate  time  records.  Nevertheless,  failure 
to  maintain  such  records  prior  to  1972 
should  not  necessarily  disqualify  a  peti- 
tioner from  receiving  any  award  at  all.  This 
Court  finds  that  the  reconstructions  under- 
taken here  were  sufficient  to  permit  the 
Court  to  consider  the  total  time  claimed  by 
the  Berger  firm  in  the  same  manner  as  that 
claimed  by  the  Kolm  firm. 

(b)   The  Challenged  Categories 

In  Category  No.  5,  petitioners  have  in- 
cluded time  spent  in  negotiating  fee  agree- 
ments with  their  private  clients,  and  in 
Category  No.  7,  time  has  been  included 
which  was  spent  in  preparing  claim  forms 
for  private  clients.  The  objectors  contend 
that  the  hours  claimed  in  each  category 
should  be  excluded  by  the  Court  in  making 
its  initial  determination  because  such  time 
did  not  contribute  to  the  creation  of  the 
settlement  fund  or  otherwise  benefit  the 
class.     This  Court  would  agree. 


Petitioners  Kohn  and  Berger  represent 
litigants  who  will  receive  approximately 
18.29f  of  the  fund.  Petitioners  will  receive 
fees  from  such  clients  amounting  to  $861,191, 
under  negotiated  private  agreements  which 
provide  for  the  payment  of  contingent  fees.' 
Petitioners  seek  to  charge  all  members  of 
the  class  for  time  spent  negotiating  these 
agreements.  In  order  that  their  clients 
might  be  entitled  to  receive  the  amounts 
ultimately  awarded  to  them  (an  aggregate 
sum  of  approximately  $5,300,000),  petition- 
ers prepared  and  filed  detailed  claim  forms. 
They  similarly  seek  fees  from  the  entire 
class  for  these  services. 

The  time  spent  by  petitioners  in  con- 
nection with  both  of  these  activities  quite 
clearly  was  not  of  benefit  to  the  class  as 
a  whole.  The  benefit  was  conferred  on 
tliose  litigants  whom  petitioners  represented, 
and  petitioners  will  be  compensated  for  the 
time  so  expended  under  their  private  fee 
agreements.  Thus,  the  time  for  both  peti- 
tioners set  forth  under  Categories  5  and  7 
will  be  excluded  by  the  Court  in  making 
the   initial  determination. 

All  other  Categories,  liowever,  are  properly 
chargeable  to  the  entire  class.  In  par- 
ticular, this  Court  finds  that  these  petition- 
ers may  properly  claim  time  spent  in  applying 
to  the  Court  for  an  award  of  attorneys' 
fees  and  also  time  spent  in  connection  with 
interventions. 

The  objectors  argue  that  time  expended 
by  petitioners  in  preparing  and  supporting 
their  fee  applications  in  this  Court  and  in 
the  Third  Circuit  Court  of  Appeals  is 
antagonistic  to  the  interests  of  the  clas.<!. 
Such  an  argument  misconceives  the  true 
nature  of  a  proceeding  such  as  the  present 
one.  Under  the  equitable  fund  doctrine, 
the  court  is  empowered  to  compensate  an 
attorney  whose  actions  in  commencing,  pur- 
suing and  settling  litigation  benefit  a  dabS 
of  persons  not  participating  in  the  litigation. 
487  F.  2d  at  165.  A  part  of  the  attorney's 
services  would  include  time  spent  in  pre- 
paring his  fee  petition,  presenting  it  to  the 
Court  and  defending  it  both  at  the  trial 
and  at  the  appellate  level.  Such  time  is  a 
part  of  the  administrative  expense  neces- 
sarily incurred  in  administering  the  fund. 
Under  the  detailed  standards  and  guidelines 
laid  down  by  the  Lindy  Bros,  opinion,  a  sub- 
stantial amount  of  work  must  necessarily 
be  undertaken  by  a  petitioning  attorney,  ii 
the  trial  court  is  to  have  before  it  all  the 


*  At    the    time    of    the    earlier    hearing,    this 
figure  weis  $802,707.    The  increase  is  attributable 
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that  the  services  rendered  by  him  and  his 
firm  were  of  substantial  benefit  to  the  class. 

As  discussed  more  fully  hereinafter,  peti- 
tioner Rerger,  like  petitioner  Kohn,  has  an 
unequalled  national  reputation  as  a  plain- 
tiffs' class  action  attorney.'  His  mere  pres- 
ence as  a  member  of  the  attorneys'  team 
representing  the  plaintiffs  in  and  of  itself 
would  be  of  considerable  benefit.  Con- 
fronted with  an  additional  opponent  with 
the  skill  and  experience  of  petitioner  Berger, 
counsel  for  defendants  were  under  much 
more  pressure  to  agree  to  a  settlement 
favorable  to  the  claimants.  Like  petitioner 
Kohn,  petitioner  Berger  was  not  only  cap- 
able of  successfully  conducting  a  national 
class  action  litigation,  but  also  was  pos- 
sessed of  a  visible  track  record  which 
demonstrated  his  successes  in  this  field. 
Petitioners  Kohn  and  Berger  were  co- 
counsel  in  the  brass  mill  tube  antitrust  liti- 
gation, in  which  Judge  Fullam  found  that 
"[T]he  abilities  and  standing  of  petitioning 
counsel  are  very  high."  Philadelphia  Elec- 
tric Co.  V.  Anaconda  American  Brass  Co. 
[1969  Trade  Case.s  1172,892],  47  F.  R.  D. 
557,  559  (E.  D.  Pa.  1969).  Petitioner  Berger 
and  his  firm  prosecuted  the  rock  salt  litiga- 
tion, which  was  finally  settled  shortly  be- 
fore trial  after  all  discovery  had  been 
completed  and  after  the  case  had  been  fully 
pre-tried.  City  of  Philadelphia)  v.  Morton 
Salt  Co,  et  al..  Civil  No.  33781  (E.  D.  Pa., 
filed  July  1963).  In  Professional  Adju.\tin(j 
Systems  of  America,  Inc.  v.  General  Adjust- 
ing Bureau  [1973-1  Trade  Cases  1174,554], 
352  F.  Supp.  648,  651  (E.  D.  Pa.  1972), 
Judge  Newcomer  referred  to  petitioner 
Berger  as  "one  of  the  most  able  antitrust 
lawyers  in  the  country  *  *  ♦." 

From  the  evidence  here,  this  Court  finds 
that  petitioner  Kohn  consulted  with  peti- 
tioner Berger  at  every  stage  of  the  pro- 
ceedings. Kohn  valued  Berger's  judgment 
and  advice,  and  the  briefs  and  pleadings 
filed  during  the  early  stages  of  the  litiga- 
tion were  reviewed  with  Berger  or  members 
of  his  firm.  Petitioner  Berger's  name  ap- 
pears as  co-counsel  for  the  plaintiffs  in  a 
large  number  of  the  briefs  and  pleadings 
filed  with  the  Court.  In  the  original  settle- 
ment agreement  which  was  approved  by 
Settlement  Order  No.  21,  petitioner  Berger 
signed  with  petitioner  Kohn  as  counsel  for 
the  settling  plaintiffs. 

As  more  fully  discussed,  infra,  the  inter- 
vention in  this  litigation  by  the  many  clients 


represented  by  petitioner  Berger  was  of 
considerable  benefit  to  the  class  as  a  whole. 
Without  the  broad,  national  base  and  the 
overall  financial  strength  which  resulted 
from  the  work  done  by  petitioner  Berger 
in  connection  with  these  interventions,  de- 
fendants would  have  been  under  less  pres- 
sure to  settle. 

As  the  time  records  show,  petitioner 
Berger  and  his  firm  quite  clearly  spent  less 
time  in  connection  with  this  litigation  than 
did  petitioner  Kohn.  The  total  Kohn  time 
for  attorneys  is  4,533  hours  through  March 
20,  1974  and  the  Berger  figure  for  this  same 
period  is  1,954  hours.  But  the  fact  that 
Berger  was  not  as  active  as  Kohn  and  the 
fact  that  he  spent  less  time  does  not  sup- 
port the  objectors'  contention  that  all  of 
his  time  should  be  excluded.  This  Court 
finds  that  there  was  no  duplication  of  time 
or  unnecessary  overlapping  of  the  services 
rendered  by  these  two  law  firms.  Indeed, 
only  because  of  the  expertise  and  experi- 
ence of  both  Berger  and  Kohn  was  this 
massive  litigatiom  concluded  with,  such  a 
relatively  small  expenditure  of  time.  Peti- 
tioner Berger's  efforts  were  productive  in 
contributing  to  the  creation  of  the  settle- 
ment fund„  and  his  time  should  be  con- 
sidered in  the  same  manner  as  that  of 
petitioner  Kohn  in  determining  what  would 
be  a  reasonable  fee  to  be  awarded. 

The  objectors  further  argue  that  the  time 
claimed  by  the  Berger  firm  is  not  ade- 
quately supported  by  evidentiary  proof. 
The  evidence  indicates  that  before  April 
1972,  lawyers  in  the  Berger  firm  rarely  kept 
time  records  and  that  a  large  part  of  the 
time  claimed  by  such  firm  results  from  a 
reconstruction.  The  objectors  contend  that 
such  reconstruction  is  so  unreliable  that  all 
of  the  Berger  time  should  be  excluded. 

Quite  obviously,  contemporary  time  rec- 
ords, kept  on  a  day-by-day  basis  by  indi- 
vidual attorneys,  are  the  most  accurate 
means  of  establishing  the  amount  of  time 
that  a  lawyer  has  devoted  to  a  particular 
activity.  But  time  records,  although  highly 
desirable,  are  not  the  only  means  of  proving 
time  spent  in  a  multidistrict  litigation  of 
this  sort.  See  In  Re  Four  Seasons  Securities 
Laws  Litigation,  59  F.  R.  D.  657,  664  (W.  D. 
Okla.  1973).  Although  mere  estimates  of 
time  are  not  acceptable,  an  allowance  of 
attorneys'  fees  may  be  based  on  a  recon- 
struction, provided  that  the  time  records 
are  substantially  reconstructed  and  are  rea- 


'  A  more  detailed  discussion  of  petitioner  Ber- 
ger's education,  experience  eind  reputation  is  set 
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The  prevailing  charge  for  paraprofessional 
services  in  the  Philadelphia  area  is  $20  an 
hour.  The  dollar  amounts  for  paraprofes- 
sional and  law  students'  time  would  there- 
fore be  as  follows: 

Fee  Application    $      320.00 

Qients'    Claim   Forms 19,830.00 

General  Matters   4,554.00 

Total    $24,704.00 

The  evidence  further  discloses  that  since 
March  20,  1974  the  Kohn  firm  has  spent 
additional  time  in  connection  with  its  fee 
application  in  the  dollar  amount  of  $31,600 
and  the  Berger  firm  has  spent  similar  addi- 
tional time  amounting  to  $9,054.  Thus,  the 
total  figures  for  all  categories  to  date  are 
as  follows: 

Attorneys'    time    $570,006.85 

Paraprofessional  and  law  stu- 
dents          24.704.00 

Time   spent  since  March  20, 

1974  40.654.00 

Total    $635,364.85 

The  above  findings  as  to  hours  spent  and 
amounts  have  either  been  agreed  to  by  way 
of  stipulation  between  the  parties  or  are  not 
otherwise  seriously  disputed.'  In  opposing 
the  pending  applications  for  fees,  Friends- 
wood  and  Humble  (hereinafter  referred  to 
as  "the  objectors")  contend  that  none  of 
the  Berger  time  should  be  included  in  an 
award  by  the  Court  and  that  all  the  time 
for  both  firms  in  four  different  categories 
should  likewise  be  excluded  because  such 
time  conferred  no  benefit  on  the  class  as  a 
whole.  The  four  categories  challenged  are: 
No.  5 — Fee  Agreements,  No.  6 — Fee  Appli- 
cation and  Appeal.  No.  7 — Clients'  Claim 
Forms  and  No.  8 — Interventions.  Thus, 
the  objectors  assert  that  the  only  categories 
and  dollar  amounts  which  the  Court  should 
consider  in  awarding  fees  are  the  following: 

Category  Kohn  Firm 

Pleadings $    5,910.00 

Discovery %,  797.50 

Court  Appearances    47,145.00 

Settlement 45,312.50 

Settlement  Administration  .  36,982.50 
Briefs  and  Legal  Research  .       40,147.50 

General  Matters    100.841.25 

Appellate  Proceedings  1.750.00 

Total    $374,886.25 

Furthermore,  the  objectors  contend  that 
the  time  charged  by  the  Kohn  firm  is  in- 
flated and  should  be  discounted  by  20%. 
Thus,  objectors  assert  that  the  proper  amount 
due   petitioners   on   the  basis  of  the   num- 

'  In  the  Pre-trial  Order,  petitioners  reserved 
the  right  to  contend  that  higher  hourly  rates 
thaji  shown  might  be  appropriate  and  the  ob- 
jectors reserved  the  right  to  contend  that  these 
were  the  maximum  hourly  rates  which  the  Court 
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ber  of  hours  spent  multiplied  by  a  rea- 
sonable rate  for  each  attorney  would  come 
to  $299,909.00.  On  the  other  hand,  peti- 
tioners contend  that  all  the  hours  spent  by 
both  the  Kohn  firm  and  the  Berger  firm 
benefitted  the  class,  and  petitioners  assert 
that  in  making  the  required  initial  deter- 
mination this  Court  should  use  as  the  basis 
for  further  computations  the  figure  of 
$635,364.85. 

(a)   The  Berger  Contribution 

The  fee  petitions  presently  before  the 
Court  were  filed  jointly  on  behalf  of  Harold 
E.  Kohn  and  David  Berger  and  their  re- 
spective law  firms.  On  December  21,  1966, 
petitioner  Kohn  filed  suit  in  this  District  on 
behalf  of  a  national  class  of  builder-owners.* 
Civil  No.  41774.  Another  action  was  filed 
by  Kohn  at  the  same  time  on  behalf  of  a 
national  class  of  public  bodies.  Civil  No. 
41773.  These  were  the  first  national  class 
actions  instituted  in  this  litigation. 

About  a  month  later,  on  January  20,  1%7, 
petitioner  Berger  filed  motions  to  intervene 
on  behalf  of  intervenor  plaintiffs  in  the 
public  body  suit  and  thereafter  intervened 
on  behalf  of  numerous  clients  in  both  suits. 
The  intervenors  included  large,  nationally 
known  builder-owners  as  well  as  smaller 
builder-owners  and  housing  authorities  from 
all  over  the  United  States.  Kohn  and 
Berger  agreed  to  and  did  in  fact  conduct 
the  litigation  jointly,  although  the  Kohn 
firm  was  more  active  than  the  Berger  firm 
and  spent  more  time  in  conducting  the 
litigation.  Petitioners  Kohn  and  Berger 
have  entered  into  an  agreement  whereby 
the  fees  awarded  to  them  by  the  Court  and 
the  fees  charged  by  each  of  them  to  their 
clients  will  be  shared  equally. 

The  objectors  argue  that  petitioner  Berger 
did  virtually  nothing  to  benefit  the  class 
and  that  the  Court  should  exclude  all  of 
Berger's  time  in  making  the  required  ini- 
tial determination.  They  further  assert  that 
petitioner  Berger  will  be  adequately  com- 
pensated for  his  time  by  contingent  fees  to 
be  paid  directly  to  him  by  his  clients. 

The  record  in  this  case  does  not  support 
objectors'  position.  This  Court  finds  that 
the  time  spent  by  petitioner  Berger  and 
members  of  his  firm  contributed  materially 
to  the  creation  of  the  settlement  fund  and 

might  find  to  l>e  reasonable  for  the  initial  deter- 
mination which  the  Court  must  make. 

« The  statement  in  this  Court's  previous  opin- 
ion that  this  original  action  was  filed  by  both 
Kohn  and  Berger  is  incorrect. 
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3.  Court  Appearances  Hours 

Harold    E.    Kohn 106.00 

Aaron    M.     Fine       326.00 

Dolores    Korman  10.25 

Allen    D.     Black 16.50 

David    Berger      63.20 

Herbert     B.     Newberg 42.20 

H.    Laddie   Montague.    Jr.    .  .  20.80 

Alan     M.     Lerner 17.20 

Howard   L..    Schambelan   2.50 

ToUl        604.65 

4.  Settlement  Hours 

Harold    E.    Kohn   212.50 

Aaron    M.     Fine     187.50 

David    Berger  1.00 

Herbert    B.    Newberg 79.00 

H.    Laddie   Montague,    Jr 1.50 

Alan   M.    Lerner 49.70 

Total    .            ,    531.20 

5.  Fee  Agreements  Hours 

Harold    E.    Kohn 17.00 

Aaron    M.    Fine 26.50 

Dolores    Korman    10.00 

James    A.     Sutton 1.50 

Marcus   Manoff        0.50 

Herbert   B.    Newberg 1.50 

Sylvan    M.     Cohen 1.00 

Edward  N.   Poli.sher 0.50 

Phillip    M.    Shiekman 1.50 

Mayor   Shanken    1.30 

Sidney    Margulies      2.20 

Murray    A.    Zatman 2.50 

Total   66.00 

6.  Fee  Application,  Appeal  and 

Remand  Hours 

Harold    E.    Kohn 47.75 

Aaron   M.    Fine     170.50 

Dolores    Korman    1.50 

David    Berger      13.00 

H.    Laddie   Montague,    Jr 72.25 

Total    305.00 

Paraprofesslonal    time    16.00 

7.  Clients'   Claim   Forms  Hours 

Aaron    M.     Fine   12.00 

Dolores    Korman    4.50 

Herbert    B.    Newberg 106.50 

Alan   M.    Lerner   3.50 

Total    126.50 

Paraprofesslonal   time    991.50 


8.  Interventions  Hours 

Aaron    M.    Fine 16.50 

Herbert    B.    Newberg 141.70 

H.    Laddie   Montague.    Jr 18.30 

Alan    M.    Lerner 4.70 

Total    181.20 

9.  Settlement  Administration  Hours 

Harold    E.    Kohn 6.00 

Aaron    M.    Fine 471.25 

Dolores   Korman    19.25 

Allen    D.     Black 342.75 

Total    839.25 

10.  Briefs  and  Legal  Research  Hours 

Aaron   M.    Fine 370.50 

Dolores    Korman    44.25 

Herbert    B.    Newberg 11.80 

H.    Laddie  Montague,   Jr 1.80 

Alan  M.    Lerner 5.00 

Total    433.35 

11.  General  Matters  Hours 

Harold    E.    Kohn 291.25 

Aaron    M.     Fine 517.75 

Dolores    Korman    85.00 

Stuart    H.   Savett    15.75 

David   H.   Marion  23.75 

Arthur    M.    Kaplan    6.00 

Michael   D.    Hausfeld 5.25 

David    H.    Weinstein   0.50 

Leonard  Barrack    39.25 

Barney    B.    Welsh   35.25 

Stephen   E.    Haberfeld 1.00 

Helen   H.    Stern 0.50 

Robert  W.   Maris 0.50 

John    M.    Elliott 22.25 

Edward  F.  Mannino 8.25 

David    Berger    136.35 

Herbert   B.    Newberg 383.00 

H.  Laddie  Montague,  Jr 63.63 

Alan   M.    Lerner 32.60 

Gerald    J.    Rodos   18.50 

Total    1.686.33 

12.  Other  Appellate  Proceedings  Hours 

Aaron   M.    Fine 17.50 

Total    17.50 

If  the  reasonable  liourly  rate  for  eacli 
attorney  is  multiplied  by  the  number  of 
hours     each     attorney     spent,     the     dollar 

amounts  for  each  category  are  as  follows: 


Category 


Kohn  Firm      Berger  Firm 


1.  Pleadings $    7,205.00  $    5.910.00  $    1,295.00 

2.  Discovery     135,524.50  96,797.50  38,727.00 

3.  Court    Appearances    60,440.00  47,145.00  13,295.00 

4.  Settlement     53,557.50  45,312.50  8,245.00 

5.  Fee  Agreements    6,340.00  5,602.50  737.50 

6.  Fee  Application  and  Appeal 29,806.25  23,123.75  6,682.50 

7.  Clients*    Claim    Forms 9.145.00  1,515.00  7,630.00 

8.  Interventions     13,085.00  1.650.00  11,435.00 

9.  Settlement  Administration    61.218.75  61,218.75           

10.  Briefs  and  Legal  Research 41,349.50  40,147.50  1,202.00 

11.  General   Matters    150,585.35  100,647.50  49,937.85 

12.  Other    Appellate    Proceedings 1,750.00  1,750.00           

Total    $570,006.85  $430,820.00  $139,186.85 
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Category 


Total  Time 

Kohn  Firm 

Berger  Firm 

87.00 
.   1,609.55 

68.50 
973.75 
458.75 
400.00 

55.50 
219.75 

16.50 

16.50 

839.25 

414.75 

1,052.25 

17.50 
4.533.00 

18.50 
635.80 

604.65 
531.20 

145.90 
i31.20 

66.00 

10.50 

305.00 

85.25 

126.50 

110.00 

181.20 

164.70 

839.25 

433.35 

18.60 

1,686.33 

634.08 

17.50 

6.487.53 

1.954.53 

1.  Pleadings       

2.  Disco\'erj' 

3.  Court   Appearances    

4.  Settlement     

5.  Fee    Agreements    

6.  Fee   Application    and   Appeal 

7.  Clients'    Claim    Forms     

8.  Intcr\entions        

9.  Settlement     Administration 

10.  Briefs  and  Legal  Research     . 

11.  General  Matters    

12.  Other    Appellate    Proceedings 
Total    


A    similar   breakdown   of   the    total    time 
spent  during  the  same  period  by  law  students 


and    paraprofessionals    is    as    follows    (by 
hours) : 


Category 


Total  Time      Kohn  Firm      Berger  Firm 


Fee    Application     16.00 

Clients'     Claim    Forms 991.50 

General  Matters   227.70 

Total   1,235.20 


60.00 
60.00 


16.00 

991.50 

167.70 

1,175.20 


In  valuing  attorneys'  services  in  a  case 
such  as  this  one,  a  court  after  determining 
the  amount  of  time  expended  should  then 
fix  a  reasonable  hourly  rate  for  each  at- 
torney who  has  worked  on  the  case,  taking 
into  account  each  attorney's  legal  reputation 
and  his  status  as  a  senior  partner,  junior 
partner  or  associate.  487  F.  2d  167.  In  the 
Kohn  firm,  twenty  different  attorneys  worked 
on  this  case.  The  reasonable  hourly  rate  for 
the  time  of  each  is  determined  to  be  as 
follows : 

Year  Admitted 
The  Kohn  Firm  to  FYactice 

Harold   E.    Kohn $125.00        1938 

Aaron    M.    Fine    100.00        1949 

Dolores    Korman     70.00        1957 

Stuart    H.    Savett 60.00        1964 

David  H.  Marion 60.00        1964 

Herbert    E.    Milstein.  65.00        1961 

Arthur   M.    Kaplan 35.00        1971 

Donald  L.   Weinberg   ..  .       35.00        1971 

Allen     D.     Black     35.00        1967 

Michael   D.    Hausfeld 35.00        1969 

Leonard    Barrack     35.00         1969 

Barney  B.    Welsh   40.00        1968 

Stephen   E.   Haberfeld   .         35.00        1971 

Helen   H.    Stern    35.00        1967 

David    H.    Weinsteln 35.00        1969 

James  A.  Sutton 65.00        1938 

Marcus    Manoff    60.00        1941 

Robert    W.    Maris 50.00        1963 

John  M.   Elliott   35.00        1966 

Edward   F.   Mannino...       35.00        1967 

In  the  Berger  firm,  twelve  different  at- 
torneys worked  on  this  case.  A  reasonable 
hourly  rate  for  the  time  of  each  of  these 
attorneys  is  determined  to  be  as  follows: 
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The  Berger  Firm 

David    Berger 
Herbert  B.   Newberg.  . .  . 
H.  Laddie  Montague,  Jr. 
Howard    L.    Schamibelan 

Gerald    J.    Rodos 

Sylvan    M.    Cohen 

Edward    N.    Polisher  . .  . 
Phillip    M.    Shiekman  .  . 

Mayor  Shanken    

Sidnej'  Margulies    

Alan   M.    Lerner 

Murray  A.  Zatman 


Year  Admitted 
to  Practice 


$125.00 

70.00 

70.00 

50.00 

35.00 

100.00 

100.00 

100.00 

70.00 

70.00 

50.00 

35.00 


1938 
1962 
1964 

1965 
1971 
1939 
1923 
1951 
1962 
1957 
1966 
1967 


A  further  breakdown  of  the  total  time 
spent  under  each  category  to  show  which 
attorneys  performed  which  services  is  as 
follows: 


1.    Pleadings 


Harold   E.    Kohn 

Aaron    M.    Fine 

Dolores   Korman 

Herbert    B.    Newberg 

H.    Laddie  Montague,   Jr.. 
Total     


Hours 

3.50 
30.75 
34.25 
16.50 

2.00 
87.00 


2.    Discovery  Hours 

Aaron    M.    Fine 954.50 

Dolores   Korman    19.25 

David    Berger    43.00 

Herbert    B.    Newberg 182.20 

H.    Laddie  Montague,    Jr 3.40 

Alan    M.     Lerner   387.70 

Howard  L.    Schambelan 19.50 

Total     1,609.55 
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As  noted  in  this  Court's  original  opinion, 
the  settlement  previously  approved  by  the 
Court  covered  the  claims  of  a  nation-wide 
class  of  builder-owners  asserted  against  the 
so-called  short-line  defendants  and  against 
the  so-called  full-line  defendants  except  for 
Briggs  Manufacturing  Company.  341  F. 
Supp.  at  1079-1080.  When  these  matters  were 
previously  before  the  Court,  the  aggregate 
amount  of  the  settlement  fund  was  approxi- 
mately $26,000,000. 

Following  final  approval  of  this  settle- 
ment on  April  7,  1972,  petitioner  Kohn 
undertook  stops  to  press  the  claims  of  the 
builder-owner  class  against  the  one  remain- 
ing full-line  flefendant.  As  a  result  of  a 
corporate  merger,  the  Celotex  Corporation 
was  at  or  about  this  time  the  successor  to 
Briggs  Manufacturing  Company  and  was 
substituted  for  Briggs  in  those  actions  in 
this  litigation  in  which  Briggs  had  been 
named  as  a  defendant. 

On  Jime  27,  1972,  this  Court  designated 
petitioner  Kohn  and  his  associate  Aaron  M. 
Fine  as  lead  counsel  in  the  litigation  against 
Celotex.  Various  discussions  were  there- 
after held  between  counsel  for  Celotex  and 
petitioner  Kohn  in  an  attempt  to  settle  the 
outstan<ling  builder-owner  claims  against 
this  one  remaining  full-line  defendant.  These 
negotiations  eventually  led  to  a  settlement 
with  Celotex  in  the  amount  of  $1,150,000. 
A  settlement  agreement  dated  November 
27,  1972  was  executed  by  counsel  for  Celo- 
tex and  by  Messrs.  Kohn  and  Fine  on 
behalf  of  a  proposed  national  class  of  builder- 
owner  claimants. 

Following  a  hearing  on  February  16,  1973, 
this  Court  entered  Settlement  Order  No.  74 
on  February  23,  1973,  which  gave  prelim- 
inary approval  to  the  proposed  builder- 
owner  sctdement  and  appointed  the  plaintiffs 
in  Civil  No.  41,774  as  the  class  representa- 
tives. Following  due  notice  to  the  class,  a 
hearing  was  held  on  August  3,  1973  to 
consider  whether  this  settlement  with  Celo- 
tex should  be  finally  approved.  There  was 
no  opposition,  and  the  Court  indicated  that 
it  would  give  final  approval  to  the  settlement 
as  submitted.  Findings  of  Fact,  Conclu- 
sions of  Law,  a  Judgment  and  Settlement 
Order  No.  77,  formally  approving  the  Celo- 
tex settlement,  were  entered  on  October  9, 
1973. 


At  the  time  of  the  hearing  held  on  Augu.st 
3,  1973  to  consider  final  approval  of  the 
Celotex  settlement,  the  Court  also  had 
before  it  an  application  by  petitioner  Kohn 
for  the  award  of  attorneys'  fees  and  ex- 
penses from  the  Celotex  settlement  fund. 
As  a  decision  had  not  by  that  date  been 
handed  down  by  the  Third  Circuit  in  the 
Lindy  Bros,  appeal  and  as  Friendswood  and 
Humble  were  objecting  to  the  award  of  fees 
in  connection  with  the  Celotex  settlement 
on  the  same  grounds  as  they  were  asserting 
in  the  appeal,  this  Court  determined  that 
no  award  of  fees  would  be  made  from  the 
Celotex  fund  until  the  appeal  had  been 
decided. 

At  the  evidentiary  hearing  held  following 
remand,  counsel  agreed  that  the  original 
fund  and  the  Celotex  fund  should  be  treated, 
for  purposes  of  deciding  the  questions  be- 
fore the  Court,  as  a  single  fund  and  that 
the  total  time  spent  by  petitioners  should 
be  aggregated.  Thus,  although  there  are 
separate  petitions  before  the  Court  (one 
filed  pursuant  to  Settlement  Order  No.  21 
and  one  filed  pursuant  to  Settlement  Order 
No.  74),  only  one  award  will  be  made.* 
The  combined  fund  produced  by  the  efforts 
of  the  petitioners,  including  interest,  is  now 
approximately  $29,300,000,  and  the  total 
time  expended  by  the  petitioners  in  pro- 
ducing such  combined  fund  through  March 
24,  1974  is  6,487  hours  of  attorneys'  time 
and  1,235  hours  of  paraprofessional  and  law 
students'  time. 

I 

The  Tin'e  Factor 

In  detailing  in  its  Lindy  Bros,  opinion  the 
standards  that  should  guide  the  trial  judge 
in  awarding  fees  to  attorneys  successfully 
concluding  class  suits,  the  Third  Circuit 
has  directed  that  the  first  inquiry  of  the 
court  should  be  into  the  hours  spent  by  the 
attorneys.  Not  only  should  the  court  in- 
quire as  to  the  number  of  hours  spent,  but 
it  should  also  determine  in  what  manner 
the  time  was  expended  and  by  which 
attorneys. 

From  the  evidence,  this  Court  finds  that 
the  total  time  spent  by  the  Kohn  firm  and 
the  Berger  firm  through  March  20,  1974, 
classified  under  appropriate  specific  cate- 
gories, is  as  follows   (in  hours): 


■*  Allocation  of  the  fee  awarded  to  the  separate 
funds  will  be  made  at  a  later  date  and  will  be 
determined   on   a   proportional   basis. 
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Court's  refusal  to  award  any  fees  to  them. 
The  ortlers  awarding  fees  to  attorneys 
Kohn  and  Herger  and  denying  fees  to  the 
Thoma  attorneys  were  vacated  by  the 
Third  Circuit,  and  it  is  these  matters  which 
have  been  remanded  for  further  proceed- 
ings consistent  with  that  Court's  opinion. 

The  original  opinion  of  this  Court  is  re- 
ported in  Lindy  Bros.  Builders,  Inc.  of  PItila. 
V.  American  Radiator  &  Sta)idard  Corp.  [1972 
Trade  Cases  1173,953]  341  F.  Supp.  1077 
(E.  D.  Pa.  1972).  That  opinion  was  con- 
cerned with  various  applications  for  attor- 
neys' fees  and  expenses.  No  appeals  were 
taken  from  the  rulings  of  this  Court  which 
awarded  expenses  to  the  Settlement  Com- 
mittee, whicii,  inter  alia,  allowed  reimburse- 
ment from  the  settlement  fund  of  expenses 
incurred  by  Mr.  Kohn  and  eleven  other 
attorneys  or  firms  who  had  filed  suits  in 
this  litigation  and  which  denied  «Vi  toto  ten 
other  petitions,  besides  that  of  the  Thoma 
finn,  also  seeking  the  award  of  attorneys' 
fees  from  the  settlement  fund. 

In  its  opinion,  the  Third  Circuit  first 
rejected  the  contention  advanced  by  Friends- 
wood  and  Humble  that  this  Court  lacked 
authority  to  award  any  fees  at  all  to  peti- 
tioners Kohn  and  Bergcr  from  that  portion 
of  the  settlement  fund  to  be  distributed  to 
claimants  who  would  receive  distributions 
from  the  fund  but  who  either  did  not  file 
suit  or  were  not  included  as  settling  parties. 
In  apprcning  an  award  payable  directly  to 
attorneys  for  services  to  unrepresented 
claimants,  the  Third  Circuit  recognized  that 
a  district  judge  is  empowered  to  exercise 
his  informed  discretion  in  awarding  such 
fees  and  that  any  successful  challenge  to  his 
determination  must  show  that  he  abused 
that  discretion.  487  F.  2d  at  166.  How- 
ever, the  Third  Circuit  further  held  that 
in  making  an  award  to  petitioners  Kohn 
and  Berger,  this  Court  had  not  followed 
proper  standards  and  directed  that  an  evi- 
dentiary hearing  should  be  held  on  remand 
so  that  there  might  be  an  evidentiary  basis 
for  applying   such   standards. 

In  discussing  the  proper  standards  which 
would  govern  the  award  of  fees  in  a  case 
of  this  sort,  the  Third  Circuit  said  that  the 
first  inquiry  of  the  Court  should  be  into  the 
hours  spent  by  the  attorneys,  including  how 
many  hours  were  spent  in  what  manner  by 


which  attorneys.  487  F.  2d  at  167.  After 
determining  the  time  spent,  the  district 
court  should  then  undertake  to  fix  an  hourly 
rate  of  compensation  to  be  applied  to  the 
hours  worked.  While  the  amount  thus 
found  to  constitute  reasonable  compensation 
should  be  the  "lodestar"  of  the  Court's  fee 
determination,  at  least  two  other  factors 
should  be  taken  into  account  in  computing 
the  value  of  attorneys'  services,  namely  the 
contingent  nature  of  success  and  the  extent, 
if  any,  to  which  the  quality  of  an  attorney's 
work  mandates  either  increasing  or  decreas- 
ing the  amount  to  which  the  Court  has 
found  the  attorney  reasonably  entitled.  487 
F.  2d  at  168.  Finally,  after  determining  the 
total  reasonable  value  of  an  attorney's  serv- 
ices in  securing  recovery  of  a  fund  for  the 
class,  the  Court  should  determine  what 
portion  of  that  amount  should  be  paid  by 
the  imrepresented  claimants.  487  F.  2d 
at  169. 

Following  remand,  the  relatively  small 
claim  of  the  Thoma  firm  was  settled.  Thus, 
the  sole  remaining  question  before  the 
Court  is  the  amount  of  the  award  to  be 
made  to  petitioners  Harold  E.  Kohn  and 
David  Berger  as  reasonable  attorneys'  fees, 
pursuant  to  the  detailed  standards  and 
guidelines  now  established  by  the  Third 
Circuit.  In  their  original  petition,  these 
petitioners  had  sought  fees  from  the  total 
fund  in  the  amount  of  some  $3,037,000. 
For  the  reasons  set  forth  in  this  Court's 
earlier  opinion,  an  award  approximating 
$1,375,000  had  been  previously  made,  repre- 
senting 20%  of  the  portion  of  the  fund  to 
be  paid  to  unrepresented  claimants.'  341 
F.  Supp.  at  1090. 

Following  remand  of  this  matter,  this 
Court  permitted  further  discovery  to  be 
undertaken  in  light  of  the  new  standards 
established  by  the  Third  Circuit.  Inter- 
rogatories were  ser\'ed  and  answered,  and 
depositions  of  petitioner  Berger  and  of 
various  members  of  the  Kohn  firm  and  of 
the  Berger  firm  were  taken.  Several  formal 
pre-trial  conferences  were  held  in  open 
court,  and  a  detailed  Pre-trial  Order  has 
been  approved  and  filed.  At  the  evidentiary 
hearing,  numerous  documents  were  ad- 
mitted in  evidence,  and  petitioner  Kohn 
was  the  only  witness  called  by  either  side 
to  testify.'  However,  by  agreement,  all  the 
depositions  were  made  a  part  of  the  record. 


'  Eleven  other  attorneys  or  flrms  had  peti- 
tioned for  the  award  of  fees  totalling  in  the 
aggregate  in  excess  of  $1,000,000.  These  peti- 
tions were  denied  in  toto. 

3  Neither  side  produced  any  expert  testimony. 
As    the   Third    Circuit    noted,    expert   testimony 
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is  not  necessary  to  establish  the  vEilue  of  a 
lawyer's  services,  as  a  judge  is  presumed 
knowledgeable  as  to  the  fees  charged  by  at- 
torneys in  general  and  as  to  the  quality  of  legal 
work  presented  to  him  by  particular  attorneys. 
487  F.  2d  at  169. 
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receive  from  their  own  clients)  avouM  be 
20%  of  the  amount  distributable  to  the 
unrepresented  claimants,  and  secondly  be- 
cause the  litigants  in  Category  2  would 
be  paying  a  disproportionately  large  per- 
centage of  their  recoveries  if  required  to 
pay  any  part  of  petitioners'  fees. 

In  the  present  posture  of  the  case,  peti- 
tioners would  not  be  adequately  compen- 
sated if  they  were  denied  recovery  of  53.8% 
of  the  award  here.  On  the  other  hand, 
if  this  portion  of  the  award  were  allocated 
against  the  litigants  in  Category  2,  they 
would  be  paying  fees  totaling  some  24% 
to  44%  of  their  recoveries  while  the  un- 
represented claimants  would  be  paying  as 
fees  only  some  4%  of  their  recoveries. 

This  Court  concludes  that  the  value  of 
the  benefits  conferred  on  the  unrepresented 
claimants  by  the  many  attorneys  who  rep- 
resented litigants  in  Category  2  and  who 
contributed  to  the  creation  of  the  settle- 
ment fund  is  at  least  $610,503.81.  The  value 
of  the  benefits  conferred  by  petitioners  on 
the  litigants  in  Category  2  has  been  found 
to  be  that  amount.  An  equitable  set-off 
should  thus  be  made.  In  lieu  of  being  re- 
quired to  pay  substantial  fees  to  attorneys 
representing  litigants  in  Category  2,  the 
unrepresented  claimants  should  be  required 
to  pay  to  petitioners  that  portion  of  the 
award  which  would  normally  be  allocated 
against    those    litigants.      In    other    words, 


petitioners  are  entitled  to  recover  $610,502.81 
from  the  Category  2  litigants,  and  the  latter 
are  entitled  to  recover  at  least  this  same 
amount  from  the  unrepresented  cl^iimants 
for  the  benefits  that  the  attorneys  for  such 
litigants  conferred  on  such  claimants  in  the, 
creation  of  the  fund."  Thus,  it  is  equitable 
to  charge  the  unrepresented  claimants  for 
the  full  amount  that  would  otherwise  be 
allocated  against  the   Category  2  litigants. 

Under  such  an  allocation,  the  total  fees 
to  be  paid  by  the  unrepresented  claimants 
amount  to  $925,968.61."  Such  sum  is  less 
than  12%  of  the  $8,145,400  to  be  distributed 
to  them.  This  group  of  claimants  can 
hardly  claim  that  this  allocation  is  unfair 
when  all  other  claimants  in  this  litigation 
are  paying  from  20%  to  40%  of  their  re- 
coveries as  attorneys'  fees. 

VI 

Conclusion 

For  the  reasons  stated,  this  Court  finds 
and  concludes  that  attorneys'  fees  in  the 
amount  of  $925,968.61  should  be  paid  to 
petitioners  from  the  portion  of  the  settle- 
ment fund  distributable  to  the  unrepresented 
claimants.  This  Court's  findings  of  fact  and 
conclusions  of  law  are  embodied  in  the 
foregoing  opinion,  whether  or  not  expressly 
so  characterized.  Petitioners  are  directed 
to  submit  an  appropriate  Order. 
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No.  73-1107. 

United  States  Court  of  Appeals, 
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Antitrust  action  alleging  a  nation- 
wide conspiracy  among  hotel  chains  to 
increase  room  rates  in  violation  of  fed- 
eral antitrust  laws  and  state  laws.  The 
United  States  District  Court  for  the 
Central  District  of  California,  Jlalcolm 
M.  Lucas,  J.,  permitted  the  actions  to  be 
maintained  as  a  class  action,  and  defend- 
ants appealed.  The  Court  of  Appeals. 
Ely,  Circuit  Judge,  hold  that  class  action 
treatment  was  not  proper  v/here  common 
questions  did  not  predominate  over  indi- 
vidual questions,  and  where  cla.ss  action 

Corp.:  Hicks  v.  IliUou  Hotels  Corp.;  Col- 
son  V.  Hilton  Hotel.-.  Corp.  (fivu  cases) ; 
Colson  V.  Hotel  Waldorf-Astoria  Corp. 
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was  not  the  superior  method  of  adjudi- 
cation. 

Reversed. 

See  also,  Jud.Pan.Mult.Lit.,  341  F. 
Supp.  721.  374   F.Supp.   1402. 

1.  Federal  Civil  Procedure  0=»161 

Class  action  treatment  may  be  un- 
suitable in  a  fraud  case  if  there  are  ma- 
terial variations  in  the  representations 
made  or  in  the  kinds  or  degrees  of  reli- 
ance by  plaintiffs.  Fed.Rules  Civ.Proc. 
rule  23,  28  U.S.C.A. 

2.  Federal  Civil  Procedure  <S=181 

Antitrust  action  against  hotels, 
alleging  a  nationwide  con.'^piracy  involv- 
ing appro.ximately  600  individual  hotels 
to  increase  room  rates  by  means  of  tele- 
phone surcharges  in  violation  of  federal 
antitrust  laws  and  state  laws,  did  not 
qualify  for  class  action  treatment  where 
common  questions  did  not  predominate 
over  individual  questions,  in  that,  inter 
alia,  in  order  to  substantially  establish 
each  hotel's  involvement  in  a  conspiracy 
each  hotel's  knowing  participation  would 
be  a  requisite  element  of  proof,  and 
where,  furthermore,  since  telephone 
surcharges  varied  from  hotel  to  hotel, 
the  amount  of  each  defendant's  sur- 
charge would  necessarily  require  indi- 
vidual treatment.  Fed.Rules  Civ.Proc. 
rule  23(b)(3),  28  U.S.C.A. 

3.  Federal  Civil  Procedure  0=161 

Conditional  certification  is  not  a 
means  whereby  a  district  court  can 
avoid  deciding  whether,  at  that  time,  the 
requirements  of  rule  relating  to  class  ac- 
tions have  been  substantially  met;  the 
purpose  of  conditional  certification  is  to 
preserve  the  court's  power  to  revoke  cer- 
tification in  those  cases  wherein  the 
magnitude  or  complexity  of  the  litiga- 
tion may  eventually  reveal  problems  not 
theretofore  apparent.  Fed.Rules  Civ. 
Proc.  rule  23,  28  U.S.C.A. 

4.  Federal  CIWI  Procedure  C=181 

Desirability  of  allowing  small  claim- 
ants a  forum  to  recover  for  large-scale 
antitrust  violations  does  not  eclipse  the 
problem  of  unmanageability  in  a  class 


action.     Fed.Rules  Civ.Proc.  rule  23,  28 

U.S;C.A. 

5.  Federal  Civil  Procedure  0=181 

Class  action  device,  in  antitrust  ac- 
tion against  hotel  chains  whose  members 
totaled  approximately  600  individual  ho- 
tels, seeking  to  recover  for  alleged  anti- 
trust violations  in  relation  to  telephone 
rates,  was  not  a  superior  method  of  ad- 
judication in  view  of  fact  that  the  pro- 
posed action,  which  might  include  40 
million  individual  plaintiffs,  was  likely 
to  consume  decades  of  judicial  time, 
where  average  individual  recovery  in  the 
case  was  estimated  to  be  only  two  dol- 
lars, and  where,  even  trebled,  the 
amount  of  recovery  would  be  entirely 
consumed  by  the  costs  of  notice  alone. 
Fed.Rules  Civ.Proc.  rule  23(b)(3),  28  U. 
S.C.A. 

6.  Federal  Civil  Procedure  C=»161 

Whenever  the  principal,  if  not  the 
only,  beneficiaries  to  a  class  action  are 
to  be  the  attorneys  for  the  plaintiffs, 
and  not  the  individual  class  members,  a 
costly  and  time-consuming  class  action  is 
hardly  the  superior  method  for  resolving 
the  dispute.  Fed.Rules  Civ.Proc.  rule 
23,  28  U.S.C.A. 

7.  Monopolies  0=28(1.6)  ■ 

Congressional  scheme  i.i  relation  to 
antitrust  matters  does  not  contemplate 
that  private  attorneys  are  to  act  as  pros- 
ecutors to  force  antitrust  violators  to 
disgorge  their  illegal  pi'ofits  in  the  gen- 
eral interest  of  society  at  large. 


E.  Judge  Elderl  n  (argued),  of  Bro- 
beck,  Phleger  &  Harrison,  San  Francis- 
co, Cal.,  for  appellants. 

Joseph  W.  Cotchett  (argued),  of 
Cotchctt  &  Hutchinson,  San  Mateo,  Cal., 
for  appellee. 


OPINION 
ELY,     TRASK, 


Before 
LACE,  Circuit  Judges 


and    WAL- 


ELV,  Circuit  Judge: 
This  appeal  is  from  an  Order  allowing 
the  appellees'  consolidated  actions  to  be 


673 


88 


500  FEDERAL  REPORTER,  2d  SERIES 


maintained  as  a  class  action  under  Rule 
23,  Federal  Rules  of  Civil  Procedure. 
Permission  to  appeal  the  interlocutory 
Order  was  granted  pursuant  to  28  U.S. 
C.  §  1292(b). 

The  first  action  in  this  case  was  filed 
in  the  Central  District  of  California, 
and  shortly  thereafter,  ten  similar  ac- 
tions were  filed  in  nine  other  districts. 
The  Judicial  Panel  on  Multi-District  Lit- 
igation ordered  the  consolidation  of  all 
the  actions  in  the  Central  District  of 
California.  The  complaints  allege  a  na- 
tionwide conspiracy  among  forty-seven 
hotel  chains  and  approximately  six  hun- 
dred individual  hotels  to  increase  room 
rates  in  violation  of  federal  antitrust 
laws  and  state  laws.  The  appellants  al- 
legedly acted  in  concert  to  add  a  sur- 
charge for  telephone  sen-ices  to  the 
quoted  room  rate.  The  appellees  further 
alleged  that  such  a  charge,  generally 
amounting  from  one  to  three  percent  of 
the  quoted  room  rate,  was  labeled  a  tax 
or  othenvise  confusingly  mislabeled.' 
On  the  basis  of  these  allegations,  the  ap- 
pellees seek  recovery  for  themselves  and 
for  all  other  hotel  guests  similarly  sur- 
charged, a  class  consisting  of  an  esti- 
mated forty  million  persons.  The  par- 
ties agree  that  the  claim  of  the  average 
class  member  would  be  about  $2.00  per 
person  in  the  event  of  recovery.  Settle- 
ments on  behalf  of  the  class  have  been 
reached  with  a  few  of  the  defendants, 
and  settlement  orders  setting  out  the 
terms  of  the  agreements  and  providing 
for  their  submission  to  the  class  have 
been  entered  in  the  Northern  District  of 
Illinois. 

Here,  the  controlling  issue  is  whether 
the  District  Court  correctly  applied  Rule 
23(b)(3)  in  determining  that  the  ac- 
tions were  appropriate  for  class  action 
treatment.  Rule  23(b) (3j  requires  that 
common  questions  of  law  or  fact  pre- 
dominate over  any  individual  questions, 
and  that  a  class  action  be  superior  to 
other  available  methods  for  the  fair  and 

I.  While  ai)i>ctlecs  alleged  that  all  the  ajipel- 
lantx  souRlit  to  disguise  the  sureliarKC  as  a 
local  tax,  they  then  further  allege<l  that  tlie 
charges    were    variously    labeled    "Tx    Tins", 


efficient  adjudication  of  the  controversy. 
While  these  two  requirements  are  to 
some  extent  interrelated,  they  are  not 
co-extensive  and  each  requirement  must 
be  met.  See  LaMar  v.  H.  &  B.  Novelty 
Loan  Co.,  489  F.2d  461  (9th  Cir.,  1973). 
We  are  fimily  convinced  that,  in  these 
cases,  the  appellees  did  not  make  an  ade- 
quate showing  of  proof  as  to  either  ele- 
ment of  Rule  23(b)(3). 

I.  Covimon  Questions  Do  Xot  Predomi- 
nate Over  Individual  Questions 
T\vo  types  of  claims  have  been 
brought  by  the  appellees:  (1)  claims 
that  the  appellants  conspired  to  violate 
the  federal  antitrust  laws;  (2)  pendent 
state  claims  primarily  based  on  statuto- 
ry or  common  law  fraud. 

The  state  fraud  claims  raise  individu- 
al issues  as  to  whether  each  of  the  six 
hundred  hotels  falsely  represented  or 
concealed  the  nature  of  the  charge,  as  to 
individual  reliance  on  any  alleged  mis- 
representation, and  as  to  the  specific 
amount  of  damage  suffered  by  each 
member  of  the  class  as  the  result  of  the 
alleged  misrepresentation.  The  appel- 
lees argue  that  these  individual  ques- 
tions can  be  conveniently  dealt  with  by 
allowing  them  to  recover  if  it  is  proved 
that  the  appellants  did  participate  in  a 
"fraudulent  scheme,"  thereby  fusing  the 
separate  elements  of  a  fraud  action  into 
a  single  conspiracy  issue.  That  same 
argument  was  made  in  Cotchett  v.  Avis 
Rent-A-Car  System,  Inc.,  56  F.R.D.  549 
(S.D.N.Y.1972),  a  case  which  also  in- 
volved an  alleged  conspiracy  fraudulent- 
ly to  impose  a  surcharge  on  customers. 
In  Cotchett  the  court  wrote : 

"  .  .  .  [T]he  second,  third,  and 
fourth  stated  claims  .  .  .  allege 
active  concealment,  failure  to  disclose, 
fraud,  and  reliance.  .  .  .  [TJhese 
allegations  raise  such  individualized 
questions  of  law  and  of  fact  as  to 
overwhelm  whatever  kernel  of  common 
issues      might     be     involved;      with 

"Rm  Tx",  ".^unilries",  "Mise.",  "In  Tms",  or 
"GMS."  Moreover,  some  defendants  charged 
a  flat  fee,  while  others  charged  varying  pcr- 
ccutnges  of  the  room  rate. 
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500.000  to  1,500,000  plaintiffs  and 
over  100  (not  all  as  yet  identified)  de- 
fondants,  involving  individual  deal- 
ings, the  questions  of  knowledjre  of  the 
surcharge,  reliance  on  the  alleged  mis- 
representation, methods  of  conceal- 
ment, and  failure  to  disclose  to  each 
plaintiff,  an  adjudication  of  the  'com- 
mon' question  of  conspiracy  would  not 
advance  matters  very  far  at  all."  Id. 
at  552. 

[1]  Our  case  involves  millions  more 
plaintiffs,  hundreds  more  defendants, 
and  an  even  greater  variety  of  alleged 
misrepresentations  and  surcharge 
amounts  than  Cntchctt,  supra.  Without 
eliminating  or  eroding  the  traditional  or 
statutory  elements  of  a  fraud  action, 
there  is  no  possibility  that  common 
questions  can  predominate  over  individu- 
al ones  in  these  claims.  See  Advisory 
Committee's  Note,  Proposed  Rules  of 
Civil  Procedure,  39  F.R.D.  69,  103 
!l966),  wherein  the  Committee  noted 
that  a  class  action  treatment  may  be  un- 
suitable in  a  fraud  case  if  there  are  ma- 
terial variations  in  the  representations 
made  or  in  the  kinds  or  degrees  of  reli- 
ance by  the  plaintiffs.  See  also  Simon, 
Cla.ss  Actions — Useful  Tool  or  Engine  of 
Destruction,  55  F.R.D.  375  (1972). 

[2]  The  appellees'  Sherman  Act 
claims,  while  charging  hundreds  of  ho- 
tels with  similar  conduct,  nonetheless 
raise  individual  questions  that  could  re- 
(|'.:irc  decades  of  litigation.  The  appel- 
i^'c.s'  allegation  that  a  conspiracy  existed 
to  violate  the  antitrust  laws  does  not  in- 
sure that  common  questions  will  predom- 
inate. Advisory  Committee's  Note,  su- 
•,ira  at  103.  In  order  substantially  to  es- 
tablish each  hotel's  involvement  in  a  con- 
spiracy to  violate  the  antitrust  laws, 
I'ach  hotel's  knowing  participation  would 
bo  a  requisite  element  of  proof.  Fur- 
•ht-rmore,  since  the  surcharges  varied 
from  hotel  to  tiotel,  the  amount  of  each 
di'ic'iidant's  surcharge  would  necessarily 
'■'■quire  individual  treatment,  as  would 
the  period  in  which  each  hotel's  sur- 
••harKe  was  in  effect.  And  while  the 
amount  of  each  hotel's  surcharge  might 

5C0  F  2d — 61/j 


constitute  prima   facie  evidence  of  the 
amount  of  damage,  the  appellants  might 
rebut  that  evidence  by  showing  what  the 
cost    of    each    hotel's    telephone    service 
charge  would  have  been  in  a  competitive 
market.     See  Pollack.  The  "Injury"  and 
"Causation"  Elements  Of  a  Treble  Dam- 
age   Antitrust     Action,    57     Nw.L.Rev. 
691,  692  (1963);   Timberlake.  The  Legal 
Injury  Requirem.ents  And  Proof  of  Dam- 
ages In  Treble  Damage  Actions  Under 
The    Antitrust    Laws,    30    Geo.Wash.L. 
Rev.  231  (1961-62).    For  a  discussion  of 
the   statutory    limitations  within   which 
plaintiffs  must  establish  their  damages, 
see  Malina.  Fluid  Class  Recovery  As  a 
Consumer   Remedy   In   Antitrust   Cases, 
47  N.Y.L.Rev.  477.  492   (1972).     After 
the   basis   for   computing   damages   had 
been    individually    determined    for   each 
defendant,    each    member    of    the    class 
seeking  recovery  would  then  be  required 
to   prove   that   he   patronized   the   hotel 
while  the  surcharge  was  in  effect  and 
that   he   absorbed   the  cost   of  the  sur- 
charge.    Furthermore,  it  would  then  be 
necessary    to    compute    the    amount    of 
damages   due   the  class   member.     In   a 
class  of  forty  million,  assuming  only  ten 
.^ercent  of  these  unknown  class  members 
came  fonvard  with  claims,  and  assuming 
the  proof  of  each   claim   required  only 
ten  minutes,  approximately  one  hundred 
years  would  yet  be  .equired  to  adjudi- 
cate the  claims.     Unless  the  court  is  to 
allow  the  procedural  device  of  the  class 
action  to  wear  away  the  substantive  re- 
quirements to  maintain  a  private  anti- 
trust cause  of  action,  this  suit  raises  far 
too  many  individual  questions  to  qualify 
for  class  action  treatment. 

The  appellees  have  argued  that  many 
of  the  individual  questions  arising  from 
the  damage  claims  can  be  solved  by  al- 
lowing damages  in  the  form  of  fluid  re- 
covery, relying  on  Bebchick  v.  Public 
Utilities  Commission,  115  U.S.App.D.C 
216,  318  F.2d  187  (1963),  cert,  denied 
373  U.S.  913,  83  S.Ct.  1304.  10  L.Ed.2d 
414  (1963)  :  In  Re  Antibiotics  Antitrust 
Actions,  333  F.Supp.  278  (S.D.N.Y. 
1971);  and  Daar  v.  Yellow  Cab  Co.,  67 
Cal.2d  695,  63  Cal.Rptr.  724.  433  P.2d 
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732  (1967).  Both  Bcbcliick  and  Daar 
are  inapposite,  as  neither  case  involved  a 
statutory  basis  for  recovery  as  do  the 
federal  antitrust  laws.  Furthermore, 
Bcbchick  was  not  even  brought  as  a 
class  action,  and  Daar  arose  under  a 
state  class  action  statute  with  require- 
ments that  differ  from  Rule  23.  As  for 
In  Re  Antibiotic  Antitrust  Actions,  that 
case  involved  the  approval  and  adminis- 
tz'ation  of  a  settlement  by  the  District 
Court,  rather  than  the  actual  recovery  of 
gross  damages  for  the  class  as  a  whole. 
We  agree  with  the  decision  reached  in 
Eisen  v.  Carlisle  &  Jacquelin,  479  F.2d 
1005  I  2d  Cir.  1973),  that  allowing  gross 
damages  by  treating  unsubstantiated 
claims  of  class  members  collectively  sig- 
nificantly alters  substantive  rights  un- 
der the  antitrust  statutes.  Such  en- 
largement or  modification  of  substantive 
statutory  rights  by  procedural  devices  is 
clearly  prohibited  by  the  Enabling  Act 
that  authorizes  the  Supreme  Court  to 
promulgate  the  Federal  Rules  of  Civil 
.Procedure. 

[3]  The  District  Court  in  this  case 
has  relied  on  the  "imagination"  of  appel- 
lees' counsel  to  provide  solutions  that 
will,  at  some  point  in  the  future,  prevent 
these  individual  issues  from  splintering 
the  action  into  thousands  of  individual 
trials  requiring  years  to  litigate.  Thus 
far  the  appellees  have  not  been  able  to 
demonstrate  to  our  satisfaction  that  the 
individual  questions  will  not  overwhelm 
the  common  questions,  unless  som.e  of 
the  required  elements  or  allowed  defens- 
es in  respect  to  the  alleged  claims  are 
eliminated  or  impaired.  The  issues 
raised  by  the  apparent  e.xistence  of  nu- 
merous individual  questions  must  be  re- 
solved before  a  class  is  certified,  even  if 
certification  is  conditional.  Conditional 
certification  is  not  a  means  whereby  the 
District  Court  can  avoid  decidint^  wheth- 
er, at  that  time,  the  requirements  of  the 
Rule  have  been  substantially  met.  The 
purpose  of  conditional  certification  is  to 
preserve    the    Court's    power    to    revoke 


certification  in  those  cases  wherein  the 
magnitude  or  complexity  of  the  litiga- 
tion may  eventually  reveal  problems  not 
theretofore  apparent.  But  in  this  case 
the  District  Court  seemed  to  brush  aside 
one  of  the  requirements  of  Rule 
23(b) (3 >  by  stating  that  at  this  time 
"analysis  of  the  individual  versus  com- 
mon question  issue  would  be  for  the 
Court  to  act  as  a  seer."  However  diffi- 
cult it  may  have  been  for  the  District 
Court  to  decide  whether  common  ques- 
tions predominate  over  individual  ques- 
tions, it  should  not  have  sidestepped  this 
preliminary  requirement  of  the  Rule  by 
merely  stating  that  the  problem  of  indi- 
vidual questions  "lies  far  beyond  the  ho- 
rizon in  the  realm  of  speculation." 

II.  The  Present  Class  Action  Is  Not 
the  Superior  Method  of  Adjudica- 
tion. 

In  attempting  to  satisfy  the  second  re- 
quirement of  Rule  23(b)(3),  the  appel- 
lees argue  that  maintaining  individual 
actions  is  not  economically  feasible  in 
this  case.  They  contend  that  the  suit 
must  therefore  proceed  as  a  class  action, 
regardless  of  its  unmanageability.  Fur- 
thermore, they  maintain  that  if  they  are 
not  allowed  to  proceed  with  their  class 
action  suit,  the  appellants  will  go  "un- 
punished" for  their  alleged  antitrust  vio- 
lations. 

[4-6]  Despite  the  appellees'  argu- 
ments, the  desirability  of  allowing  small 
claimants  a  forum  to  recover  for  large- 
scale  antitrust  violations  does  not  eclipse 
the  problem  of  unmanageability.  Eisen 
V.  Carlisle  &  Jacquelin,  supra.  Some  ac- 
tions have  been  dismissed  on  the  basis 
of  manageability  problems  alone,  partic- 
ularly in  cases  involving  large  numbers 
of  plaintiff  class  members.  See  Schaff- 
ner  v.  Chemical  Bank,  339  F.Supp.  329 
rS.D.N.Y.1972);  City  of  Philadelphia  v. 
American  Oil  Co.,  53  F.R.D.  45  (D.N.J. 
1971).  In  structuring  this  suit  to  in- 
clude    over     si.x     hundred     defendants  ' 


2.  The  appellees  allege  a  far  wider  fonspiracy 
than  heretofore  alleged  in  mas.sive  class  ac- 
tions.    Sec  Ei.sen  v.  Carlisle  d:  Jacquelin,  52 


F.R.D.  253  (S.I»..\.Y.1971)  (two  allege.! 
coii.s;iiratOr.s)  ;  West  Virginia  v.  Chas.  I'fizcr 
ic  Co.,  314  F..Supp.  710   (S.D.N.Y.lOTOj    (.six 
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and    millions    of    plaintiffs,    the    appel- 
U^s  liave  virtually  insured  that  the  liti- 
jration    would    be    intolerably    time-con- 
suming and,  because  of  the  legal  nature 
of  the  claims,  involve  a  great  variety  of 
individual  questions.     As  the  Court  not- 
ed in  Morris  v.  Burchard,  51  F.R.D.  530, 
W5  (S.D.N.Y.1971),  "It  cannot  be  light- 
ly overlooked  that  as  a  class  gets  larger 
it  may  transform  a  litigation  into  a  gi-  . 
>:;intic  burden  on  the  Court's  resources 
hcyond  its  capacity  to  manage  or  effec- 
livi'ly  control."     Sec  Hackett  v.  General 
Host   Corp.,   1972  Trade  Cases  tl  73.879 
iE.D.Pa.l970),  app.  dismissed,  455  F.2d 
018  (3d  Cir.  1972),  cert,  denied  407  U.S. 
f.25,    92    S.Ct.    2460,    32    L.Ed.2d    812 
1 1972) ;   United  Egg  Producers  v.  Bauer 
International    Corp.,    311    F.Supp.    1375 
( S.D.N. V. 1970);    Ward  v.   Luttrell,  292 
F.Supp.     165     (E.D.La.l968)  ;      Simon, 
Class  Actions — Useful  Tool  or  Engine  Of 
Destruction,  supra.    In  light  of  the  fact 
that  the  proposed  class  action  is  likely  to 
consume  decades  of  judicial  time,  the  po- 
tential   benefit   to    the    class    should    be 
car'-fuUy  weighed  against  the  burden  the 
.'ictions    would    place    upon    the    federal 
courts.    The  average  individual  i-ecovery 
in  ihis  case  is  estimated  to  be  only  two 
dollars.    Even  trebled,  the  amount  of  re- 
covei-y  would   be  entirely   consumed   by 
the  costs  of  notice   alone.^     Nor   could 
.-luch  administrative  costs  be  minimized 
by  notice  by  publication  or  random  no- 
tice, since  the  individual  class  members" 
are  known  and  their  addresses  available 
in  the  appellants'  records,  thus  requiring 
actual  notice.    Mullane  v.  Central  Hano- 
MT  Bank  &  Trust  Co.,  339  U.S.  306,  70 
set.  G52,  94  L.Ed.  865  (1950),  Eisen  v. 
Carlisle  &  Jacquelin,  supra.     In  view  of 
the  nonexistent,,  or  miniscule,  recoveries 
that  are  likely  to  accrue  to  the  supposed- 

alli^Keil  consiiirators)  ;  In  He  .\ntil>ioti<-  An- 
liinist  .\ctioii.s,  ;^*{3  F..^uiii).  UTS  (S.1>.N.V. 
l''"ll  (five  nlloKcd  toiis|>irators)  ;  Miiuiosntii 
*■  riiiteil  .><tntcs  Steel  Corp..  \A  l'\R.l>.  r>.V.) 
<l*..Miiiii.li)G.S)  (six  nlK'Keil  (■onspiralors)  ; 
I'Mla.leli.liin  v.  American  Oil  ('....  .'>:{  F.K.I >. 
^•'  (I>..\..T.1JI71)  (twelve  iilleKod  <on.-,pira- 
'"f*  ;  lllinoix  v.  Harper  &  Itow  Publisher.-;, 
>nr..  301  F.Supp.  4S4  (N. 0.111.1009)  (eiKlit- 
•^n  ullego<l  fou.spirators). 


ly  intended  beneficiaries,  it  is  not  sur- 
prising that  most  of  the  named  plain- 
tiffs are  attorneys  acting  as  counsel  for 
themselves.      Considering   that   this    ac- 
tion has  been  primarily   generated  and 
financially    supported    by    the    lawyers 
who  possibly  stand  to  realize  astronomi- 
cal   fees,    and    not    by    the    individuals 
whose  potential  claims  in  any  event  are 
de  miniviis,  we  find  the  Court's  conclu- 
sion in  Berley  v.  Dreyfus  Co.,  43  F.R.D. 
397,  398  (S.D.N.Y.1967)  applicable  here: 
"...     we  think  that  subpara- 
graph (b)(3)  read  as  a  whole  reflects 
a  broad  policy  of  economy  in  the  use 
of  society's  difference-settling  machin- 
ery.    One   method   of  achieving  such 
economy  is  to  avoid  creating  lawsuits 
where  none  previously  existed.     This 
is  in  part  why  'the  extent  and  nature 
of    any    litigation      .  .      already 

commenced'    is    pertinent    to    the    re- 
quired finding.    If  a  class  of  interest- 
ed litigants  is  not  already  in  existence 
the  court  should  not  go  out  of  its  way 
to  create   one  without   good   reason." 
(Footnotes  omitted.) 
Whenever  the  principal,  if  not  the  only, 
beneficiaries  to  the  class  action  are  to  be 
the  attorneys  for  the  plaintiffs:  and  not 
the   individual   class   members,   a   costly 
and  time-consuming  class  action  is  hard- 
ly the  superior  method  for  resolving  the 
dispute.     See  Free  World  Foreign  Cars, 
Inc.  v.  Alfa  Romeo,  55  F.R.D.  26  (S.D. 
N.Y.1972) ;    Cotchett  v.  Avhs  Rent-A-Car 
System,   Inc.,   56   F.R.D.   549    (S.D.N.Y. 
1972). 

[7]  The  appellees'  attorneys  have  as- 
serted that  burdening  the  already 
strained  judicial  resources  with  this 
class  action,  which  promises  no  real  ben- 
efit to  class  members,  is  nonetheless  jus- 

3.  In  Clierner  v.  Transitron  Electric  Corp., 
201  F.Supp.  n;{4  (D..Mass.i;>G2).  distribution 
costs  in  administeriufc  the  daiiiafre  fund  wore 
:?'jr>.47  per  claitiinnt,  excludius  attorneys' 
fees,  and  f33.S0  per  claimant  including  those 
fees.  Scr  Comment.  MaiiaKin;:  tie  Large 
Class  Action,  87  Ilarv.L.Hov.  4J6,  430  n.  31 
(l!t73). 
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tified  on  the  ground  that  allowing  the 
suit  will  serve  to  "punish"  and  "deter" 
antitrust  violations.     But  the  Congres- 
sional scheme  docs  not  contemplate  that 
private  attorneys  are  to  act  as  prosecu- 
tors to  force  antitrust  violators  to  dis- 
gorge their  illegal  profits  in  the  general 
interest  of  society  at  large.     The  anti- 
trust laws  focus  on  the  compensation  of 
parties    actually    injured,    presupposing 
that  a  plaintiff  can  prove  that  he  was  in 
fact  injured  as  a  pro.ximate  result  of  an 
antitrust  violation.     Hawaii  v.  Standard 
Oil  Co.  of  California.  405  U.S.  251,  92 
S.Ct.  885.  31  L.Ed.2d  184   (1972).     The 
fact  t-hat  the  injured  plaintiff  is  allowed 
treble  damages  does  not  change  the  ba- 
sic nature  of  the  private  antitrust  action 
as    an    action    intended    to    compensate. 
When,    as    here,    there    is    no    realistic 
possibility  that  the  class  members  will 
in  fact  receive  compensation,  then  mono- 
lithic class  actions  raising  mind-boggling 
manageability    problems    should    be    re- 
jected.     If,    as   appellees    maintain,   the 
suit  would  not  be  litigated  except  as  a 
class  action  which  would  provide  plain- 
tiffs'     attorneys      with     lucrative      in- 
centives,   then    "that    decision    of    the 
legal     marketplace     may     be     the    best 
reflection  of  a  public  consciousness  that 
the  time  of  the  lawyers  and  of  the  court 
should  best  be  spent  elsewhere."     Hack- 
ett  V.  General  Host  Corp.,  supra,  455  F. 
2d  at  626.     We  agree  with  the  Second 
Circuit's  observation  in  Eisen  v.  Carlisle 
&   Jacquelin,   supra,   that   it   is   for   the 
Congress  to  provide  a  solution  if  exist- 
ing remedies  do  not  adequately  compen- 
sate consumers  damaged  by  individually 
small,     but     illegal,     charges.       Judges 
should  not  significantly  tamper  with  leg- 
islative   enactments    simply    to    satisfy 


their  own  individual  notions  as  to  sound 
public  policy."* 

In  view  of  the  following  factors: 
(1)  the  predominance  of  individual  ques- 
tions over  common  questions;  (2)  the 
unmanapeability  of  the  litigation  in 
terms  of  time,  administrative  costs,  and 
complexity;  (3)  the  minimal  recovery  it 
promises  the  potential  individual  class 
membei's;  and  (4)  the  initiation  and  fi- 
nancial maintenance  of  the  suits  primar- 
ily by  attorneys  acting  in  a  dual  capaci- 
ty as  named  plaintiffs  and  counsel  for 
the  plaintiffs,  we  hold  that  the  require- 
ments of  Rule  23  have  not  been  met  and 
that,  consequently,  the  District  Court's 
class  certification  was  erroneous.  Our 
conclusion  in  this  respect  renders  it  un- 
necessary to  reach  other  issues  present- 
ed in  the  appeal. 

Reversed.' 


4.  As  we  stated  in  lu  re  Multidistrict  Vehicle 
Air  Pollution  M.U.L.  No.  31,  481  F.2<1  122, 
130  (9th  Cir.  1973)  : 

"Insofar  n.s  the  common  wcnl  was  injured 
the  federal  goverumeut  was  the  proper 
imrty  to  seek  redress  ....  If  the 
CJovcrnnient  did  not  pro.seciite  its  action 
with  sufficient  vigor,  the  remeily  lies  in 
executive  or  legislative  reform,  not  in  ju- 
dicial overreaching." 
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COLDWELL,  BANKER  &  CO.,  Real- 
tors, ct  al.,  Defendants-Appellants. 

No.  73-2169. 

United  States  Court  of  Appeals, 
Ninth  Circuit. 

Dec.  20,  1974. 


An  action  was  broujjht  on  beliaif  of 
all  sellers  of  real  estate  in  Los  Angeles 
County  against  the  Los  Angeles  realty 
board,  its  several  divisions,  and  32  named 
real  estate  brokers  representing  a  class 
consisting  of  all  brokers  who  were  board 
members  during  the  four-year  period  pri- 
or to  the  filing  of  the  action,  charging 
that  the  defendants  conspired,  in  viola- 
tion of  the  Sherman  Act,  to  fix  broker- 
age commissions  through  the  distribution 
of  a  recommended  fee  schedule  to  the 
members.  An  interlocutory  appeal  was 
taken  by  defendants  from  an  order  of 
the  United  States  District  Court  for  the 
Central  District  of  California,  William  P. 
Gray,  J.,  gi'anting  in  part  plaintiffs'  mo- 
tion for  certification  of  their  suit  as  a 
class  action.  The  Court  6f  Appeals, 
Trask,  Circuit  Judge,  held  that  the  suit 
was  not  maintainable  as  a  class  action, 
since,  on  the  question  of  defendants'  ille- 
gal conduct,  no  adequate  showing  was 
made  that  common  questions  jircdomi- 
nated  over  individual  questions,  since,  in 
light  of  the  problems  engendered  by  the 
requirement  of  |)roof  of  damages,  a  class 
action  was  not  superior  to  oiher  availa- 
ble methods  for  adjudicating  the  contro- 
versy, and  since  it  did  not  appear  that 
the  suit  would  be  manageable  as  a  class 
action. 

Reversed. 

Duniway,  Circuit  Judge,  filed  a  con- 
curring opinion. 

1.  Federal  Civil  Procedure  c=.181 

Action  brought  on  behalf  of  all  sell- 
ers of  real  estate  in  Los  Angeles  County 


against  the  Los  Angeles  realty  board,  its 
several  divisions,  and  32  named  brokers 
representing  a  class  consisting  of  all  bro- 
kers who  were  board  members  during 
the  four-year  period  prior  to  filing  of 
action,  charging  that  defendants  con- 
spired, in  violation  of  the  Sherman  Act, 
to  fix  brokerage  commissioBs,  through 
the  (listril)ution  of  a  recommended  fee 
schedule  to  the  members,  was  not  main- 
tainable as  a  class  action.  Fed. Rules 
Civ.Proc.  rule  23,  28  U.S.C.A. 

2.  Monopolies  g=»28(7.2) 

In  action  brought  on  behalf  of  all 
sellers  of  real  estate  in  Los  Angeles 
County  against  Los  Angeles  realty  board 
and  others,  charging  that  the  board  and 
its  members  conspired,  in  violation  of  the 
Sherman  Act,  to  fix  brokerage  commis- 
sions through  the  distribution  of  a  rec- 
ommended fee  schedule  to  the  members, 
plaintiffs  would  have  to  prove,  in  order 
to  prevail  under  the  Sherman  Act  and  to 
recover  treble  damages  under  the  Clay- 
ton Act,  that  defendants'  conduct  both 
contravened  the  Sherman  Act  and  that 
plaintiff  suffered  injury  as  a  direct  re- 
sult of  such  illegal  conduct.  Sherman 
Anti-Trust  Act,  §  1,  15  U.S.C.A.  §  1; 
Clayton  Act,  §  4,  15  U.S.C.A.  §  15. 

3.  Federal  Civil  Procedure  <s==181 

Neither  on  a  "membership-ratifica- 
tion" theory  nor  on  an  "adherence"  theo- 
ry could  plaintiffs,  who  brought  suit  on 
behalf  of  themselves  and  all  sellers  of 
real  estate  in  Los  Angeles  County 
against  Los  Angeles  realty  board  and 
others,  charging  that  the  board  and  lis 
members  conspired  to  fix  brokerage 
commissions,  establish  illegal  conduct  by 
defendants  without  individualized  proofs, 
thus  precluding  plaintiffs  from  maintain- 
ing their  suit  as  a  class  action.  Fed. 
Rules  Civ.Proc.  rule  23,  28  U.S.C.A. 

4.  Monopolies  c=>28(1.7),  29 

In  order  for  a  member  of  a  trade 
association  to  become  guilty  in  a  crimi- 
nal case  or  liable  in  a  treble  damages 
case  under  the  "membership-ratification" 
theory,  the  member  must  have  knowing- 
ly, intentionally  and  actively  participated 
in  an  individual  capacity  in  the  unlawful 
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,^hcme.     Sherman  Anti-Trust  Act,  §  1, 
i:,  U.S.C.A.  §  1. 

5.  Monopolies  c=28(7.5) 

In  action  brought  on  behalf  of  all 
filers  of  real  estate  in  Los  Angeles 
i  ounly  against  the  Los  Angeles  realty 
!K)ar<l  and  others,  charging  that  the 
!r)ard  and  its  members  conspired,  in  vio- 
:;,li()n  of  the  Sherman  Act,  to  fix  broker- 
:,j;t'  commissions  through  the  distribution 
of  a  recommended  fee  schedule  to  the 
members,  proof  that  the  board  prepared 
a  suggested  commission  schedule  and  dis- 
tributed it  to  its  members  would  not  es- 
tablish the  illegal  conduct  necessary  for 
a  recovery  against  all  defendants  on  a 
"membership-ratification"  theory.  Sher- 
man Anti-Trust  Act,  §  1,  15  U.S.C.A. 
i  L 

6.  Monopolies  <3=17(L7) 

For  there  to  be  a  per  se  violation  of 
the  Sherman  Act,  there  must  be  a  price- 
fixing  agreement  and  adherence  thereto 
or  consensual  approval.  Sherman  Anti- 
Trust  Act,  §  1,  15  U.S.C.A.  §  1. 

7.  Monopolies  <3='28(7.5) 

In  action  brought  on  behalf  of  all 
sellers  of  real  estate  in  Los  Angeles 
County  against  the  Los  Angeles  realty 
board  and  others,  charging  that  the 
Iward  and  its  members  conspired  to  fix 
tjrokerage  commissions,  proof  of  conspir- 
acy or  proof  of  illegal  conduct  of  each 
defendant  could  not  be  accomplished  by 
generalized  means,  i.  e.,  on  a  "member- 
ship-ratification" theory  or  on  an  "adher- 
ence" theory.  Sherman  Anti-Trust  Act, 
§  1,  15  U.S.C.A.  §  1. 

8.  Monopolies  e=  28(7.5) 

Mere  parallelism,  in  respect  to  the 
setting  of  fees  by  real  estate  brokers, 
docs  not  conclusively  establish  Sherman 
Act  liability.  Sherman  Anti-Trust  Act, 
§  1.  15  U.S.C.A.  §  1. 

9.  Monopolies  c=28(7.6) 

Proof  of  injury  is  an  essential  sub- 
stantive element  of  a  successful  treble 
damages     antitrust      action.        Sherman 


Anti-Trust  Act,   §    1,   15  U.S.C.A.   §    1; 
Clayton  Act  §  4,  15  U.S.C.A.  §  15. 

10.  Federal  Civil  Procedure  <3=181 

Although  the  amount  of  recovery  in 
a  lawsuit  is  not  ordinarily  of  concern 
where  a  wrong  has  been  inflicted  and  an 
injury  suffered,  it  was  a  matter  of  con- 
cern in  the  instant  case,  in  which  2,000 
real  estate  brokers  were  attempted  to  be 
joined  in  a  class  action,  and  in  which 
each  broker  could  be  jointly  and  several- 
ly liable,  with  their  liability  increased  in 
geometric  progression.  Fed. Rules  Civ. 
Proc.  rule  23,  28  U.S.C.A. 

11.  Monopolies  <3=>28(9) 

Trebling  of  damages  in  Sherman 
and  Clayton  Act  cases  is  a  statutory 
punitive  measure.  Sherman  Anti-Trust 
Act,  §  1,  15  U.S.C.A.  §  1;  Clayton  Act, 
§  4,  15  U.S.C.A.  §  15. 

12.  Monopolies  <3==28(9) 

Intent  of  Congress,  under  treble 
damages  provision  of  the  Clayton  Act, 
was  to  impose  punishment  upon  the  vio- 
lator of  Sherman  Act's  first  section  for 
his  own  malefactions,  not  to  subject  him 
to  vicarious  liability  by  the  coincidence 
of  a  class  action  for  the  staggering  dam- 
ages of  the  multitude.  Sherman  Anti- 
Trust  Act,  §  1,  15  U.S.C.A.  §  1;  Clayton 
Act,  §  4,  15  U.S.C.A.  §  15;  Fed.Rules 
Civ.Proc.  rule  23,  28  U.S.C.A. 


Carl  Schuck  (argued),  Overton,  Lyman 
&  Prince,  Los  Angeles,  CiU.,  for  petition- 
ers L.  A.  Realty  Board  and  others. 

Bridges  &  Bridges,  Los  Angeles,  for 
petitioner  Lindgren. 

Seth  M.  Hufstedlcr,  Beardslcy,  Huf- 
stedler  &  Kcmble,  Los  Angeles,  Cal.  (ar- 
gued), for  petitioners  Coldwell,  Banker  & 
Co. 

Daniel  Fogel,  Bodle,  Fogel,  Julber  & 
Reinhardt,  Los  Angeles,  Cal.  (argued), 
for  respondents-appellees. 

Before  DUNIWAY  and  TRASK.  Cir- 
cuit Judges,  and  POWELL,*  District 
Judge. 


•  Honorable  Charles   L.    Powell,   Senior   United   Slates   District   Judge   for   the   Eastern   District  of 
Washington,  sitting  by  designation. 
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OPINION 

TRASK,  Circuit  Judge: 

In  this  proceeding  under  the  Interlocu- 
tory Appeals  Act  of  1958,  28  U.S.C. 
§  1292(b),  we  are  called  upon  to  decide 
by  means  of  an  interlocutory  ap[)eal 
whether  this  suit  may  be  maintained  as 
a  class  action  under  Rule  23,  Federal 
Rules  of  Civil  Procedure.  The  action 
was  brought  by  plaintiffs  Richard  and 
Margo  Kline,  husband  and  wife,  on  be- 
half of  themselves  and  all  sellers  of  resi- 
dential real  estate  in  Los  Angeles  Coun- 
ty against  the  Los  Angeles  Realty  Board 
and  its  several  divisions  and  32  named 
real  estate  brokers  representing  a  class 
consisting  of  all  real  estate  brokers  who 
were  members  of  the  Board  during  the 
4-year  period  prior  to  the  filing  of  the 
action. 

Plaintiffs  allege  that  the  Board  and  its 
members  conspired  in  violation  of  section 
1  of  the  Sherman  Act,  15  U.S.C.  §  1,  to 
fix  brokerage  commissions  through  dis- 
tribution of  a  recommended  fee  schedule 
to  its  members.  Plaintiffs  claim  that 
the  fee  schedule  fixed  commissions  at  a 
higher  rate  than  it  would  have  been  ab- 
sent the  schedule,  causing  damage  to 
plaintiffs  which  they  are  entitled  to  have 
trebled  under  section  4  of  the  Clayton 
Act,  15  U.S.C.  §  15.  During  the  4-year 
period  involved,  approximately  800,000 
deeds  were  recorded  in  Los  Angeles 
County.  Based  upon  this  fact  defend- 
ants estimated  that  upwards  of  400.000 
sales  with  approximately  that  number  of 
plaintiffs  could  well  be  involved  in  this 
class  suit.'  By  virtue  of  the  alleged  con- 
spiracy and  the  damages  sustained  the 
plaintiffs  prayed  for  a  judgment  against 
the  defendants  as  a  class  and  each  of 
them  individually  totaling  .■?2-50  million 
actual  damages  trebled  to  ST50  million  or 
according  to  the  proof  adduced  at  trial, 
together  with  a  reasonable  attorney's  fee 
and  costs  of  suit. 

More  than  2,000  brokers  who  were 
members  of  the  Los  Angeles  Realty 
Board  and   its  divisions  performed  serv- 

1.     The  plaintiffs  did  not  disagree  but  suggested  at  oral  argument  as  a  word  of  caution  that  there 
might  be  more. 


ices  during  the  4-year  period  in  the  sale 
of  residential  property,  which  is  defined 
as  any  lot  or  parcel  of  real  property  im- 
proved with  from  1  to  12  dwelling  units. 
Defendants  denied  participating  in  any 
conspiracy.  The  defendant  Board  admit- 
ted publishing  and  distributing  a  com- 
mission schedule  but  denied ;  JLbat  any 
member  was  required  to  follow  it.  The 
fee  schedule  suggested  a  commission  of 
six  percent  of  the  total  purchase  price. 
The  foreward  of  the  schedule  states  in 
part: 

"It  should  be  understood  that  no 
member  of  the  Los  Angeles  Realty 
Board,  or  any  other  Realtor  is  in  any 
way  bound  by  this  Schedule.  The 
amount  of  the  commission  on  any  real 
estate  transaction  is  a  matter  for  the 
parties  to  that  transaction  and  is  in  no 
way  subject  to  the  control  of  the  Los 
Angeles  Realty  Board." 

The  trial  court  received  a  motion  for 
certiiication  of  the  action  as  proper  un- 
der Rule  23.  After  having  considered 
the  motion,  the  opposition,  voluminous 
supporting  documents  and  filings  and 
after  having  heard  extensive  argument, 
the  district  court  granted  the  motion  in 
part  and  denied  it  in  part  to  the  follow- 
ing effect: 

(1)  The  named  plaintiffs  Richard  and 
Margo  Kline,  husband  and  wife,  were 
found  to  be  representative  of  a  class  of 
all  persons  who  sold  residential  property 
within  Los  Angeles  County,  California, 
during  the  period  September  24,  1966,  to 
September  23,  1970,  and  used  the  serv- 
ices of  one  or  more  of  the  named  defend- 
ant real  estate  brokers  or  brokerage 
firms  or  any  member  of  the  Los  Angeles 
Realty  Board  (including  its  divisions)  and 
compensated  said  brokers  or  firms  for 
their  services. 

(2)  The  32  named  defendant  real  es- 
tate brokers  and  brokerage  firms  togeth- 
er with  the  Los  Angeles  Realty  Board 
and  its  branches  were  determined  to  be 
representative  of  a  defendants'  class  of 
all   real   estate   brokers   who   during   the 
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wme  period  were  members  of  the  Los 
An"cles  Realty  Board  including  its 
i. ranches  and  who  acted  in  that  capacity 
in  connection  with  the  sale  of  residential 
real  property. 

(3)  The  district  court  denied  Martin 
Simon  status  as  a  representative  of  a 
class  of  "unsuccessful  sellers  of  real 
projxirty,"  because  it  would  have  been 
inappropriate  under  Rule  23. 

(4)  The  court  also  denied  representa- 
tive status  to  sellers  of  commercial  and 
industrial  property. 

The  court's  two  findings  of  representa- 
tive status  were  based  in  part  on  its 
determination  that  the  central  issue  con- 
cerned whether  there  was  a  conspiracy 
entered  into  by  the  defendants  to  fix 
prices  for  commissions  in  sales  of  resi- 
dential real  property  in  Los  Angeles 
County.  This  issue,  the  court  found, 
presented  common  questions  of  law  and 
fact  which  predominated  over  any  ques- 
tions of  law  and  fact  affecting  only  indi- 
vidual members  of  the  classes.  A  subis- 
sue,  ruled  the  court,  was  whether  there 

2.  Although  questions  were  raised  as  to  the 
application  of  the  Interlocutory  Appeals  Act 
to  the  order  of  the  trial  court  certifying  the 
appeal  as  an  interlocutory  one,  those  ques- 
tions were  briefed  by  counsel  on  both  sides 
and  the  order  granting  permission  to  submit 
an  interlocutory  appeal  was  granted  by  anoth- 
er panel  of  this  court.  We  do  not  further 
examine  that  question. 

3.  Rule  23(b)  states  in  pertinent  part: 

"(b)   .  An    action    may    be    main- 

tained as  a  class  action  if  the  prerequisites 
of  subdivision  (a)  are  satisfied,  and  in  addi- 
tion: 


"(3)  the  court  finds  that  the  questions  of 
law  or  fact  common  to  the  members  of  the 
class  predominate  over  any  questions  af- 
fecting only  individual  members,  and  that  a 
class  action  is  superior  to  other  available 
methods  for  the  fair  and  efficient  adjudica- 
tion of  the  controversy.  The  matters  perti- 
nent to  the  findings  include:  (A)  the  inter- 
est of  members  of  the  class  in  individually 
controlling  the  prosecution  or  defense  of 
separate  actions;  (B)  the  extent  and  nature 
of  any  litigation  concerning  the  controversy 
already  commenced  by  or  against  members 
of  the  class;   (C)  the  desirability  or  undesir- 


was  a  schedule  of  commissions  prepared, 
published  and  distributed  by  the  defend- 
ants and  whether  said  schedule  was  sub- 
stantially adhered  to  by  the  broker  de- 
fendants. This  central  and  subissue 
should  not  have  to  be  tried  on  more  than 
one  occasion,  said  the  court,  and  al- 
though individual  issues  did  e.xist  such  as 
whether  the  individual  brokers  knew  of 
the  schedule  and  whether  they  con- 
formed to  it,  these  individual  i-sues  did 
not  predominate  over  the  common  issues 
of  law  and  fact.  The  court  having  con- 
cluded that  its  order  involved  a  control- 
ling question  of  law  as  to  which  there 
was  a  substantial  ground  for  difference 
of  opinion,  certified  it  for  immediate  ap- 
peal under  28  U.S.C.  §  1292(b).  This 
court  has  entered  its  order  permitting 
the  appeal.^  Defendants  appeal  the  dis- 
trict court's  order  finding  the  case  to  be 
proper  class  action. 

Without  expressly  so  stating,  the  par- 
ties appear  in  agreement  that  whether 
this  is  a  proper  class  action  is  to  be  de- 
termined under  Rule  23(b)(3).  We  are  in 
accord.^     Rule  23(b)   first  requires   that 

ability  of  concentrating  the  litigation  of  the 
claims  in  the  particular  forum;  (D)  the  dif- 
ficulties likely  to  be  encountered  in  the 
management  of  a  class  action." 
As  originally  enacted,  Rule  23  would  not 
have  accommodated  a  suit  like  that  filed 
here.  It  provided  only  for  a  "true  class  suit" 
in  which,  but  for  the  rule,  the  joinder  of  all 
interested  persons  would  have  been  essential, 
3B  J.  Moore,  Federal  Practice  '  23.08  (1974); 
the  "hybrid"  class  suit  where  the  interests  of 
the  parties  were  several  but  concerned  a  spe- 
cific propeny,  id.  '  23.09;  and  the  "spurious" 
class  suit  where  there  was  no  jural  relation- 
ship between  tlv  parties  but  a  common  ques- 
tion of  law  or  fact  e.xisted.  Such  an  action 
was  an  invitation  to  those  having  such  an 
interest  to  join  but  not  a  requirement  that 
they  accept.  Id.  '  23.10.  The  importance  of 
Rule  23  at  this  time  was  not  outstanding.  In 
1966  the  rule  was  amended  to  provide  a  more 
flexible  remedy.  Recoveries  would  be  a\'aila- 
ble  for  or  on  behalf  of  all  members  of  the 
class  and  the  judgments  binding  upon  all  pro- 
vided the  requirements  ot  the  rule  were  met. 
The  popularity  of  class  actions  increased  four- 
fold within  a  period  of  4  years  and  d"Neloped 
a  host  of  champions  and  critics.  Compare 
Blecher,  Is  the  Class  Action  Rule  Doing  the 
Job?  (Plaintifrs  viewpoint),  with  Simon,  Class 
Actions — Useful  Tool   or   Engine  of   Destruc- 
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the  prerequisites  of  Rule  23(a)  must 
be  satisfied.  Tiiey  are  (1)  that  the  class 
Is  so  numerous  that  joinder  of  all  mem- 
bers is  impracticable,  (2)  there  are  ques- 
tions of  law  or  fact  common  to  the  class, 
(3)  the  claims  or  defenses  of  the  repre- 
sentative parties  are  typical  of  the 
claims  or  defenses  of  i.he  class,  and  (4) 
the  representative  parties  will  fairly  and 
adequately  protect  the  interests  of  the 
class.  The  propriety  of  the  certification 
of  both  plaintiff  and  defendant  classes 
and  of  the  class  action  in  general  must 
be  measured  against  these  requirements. 

[1]  It  appears  clear  that  prerequisites 
(1)  and  (2)  are  satisfied  by  both  classes, 
and  no  question  has  been  raised  as  to  the 
adequacy  of  representation  under  (4). 
Although  Mr.  and  Mrs.  Kline  represent 
some  400,000  sellers,  they  are  sellers  who 
have  employed  one  of  the  defendant  class 
members;  there  are  32  named  brokers 
and  brokerage  corporations  as  well  as  the 
Los  Angeles  Realty  Board  and  its  branch- 
es as  defendants,  and  it  can  well  be  as- 
sumed that  the  other  2,000  defendants 
are  adequately  represented  by  them. 
Whether  the  claims  or  defenses  of  the 
representatives  of  the  named  parties  are 
typical  of  all  the  claims  and  defenses  of 
the  absent  members  of  the  two  classes 
will  be  considered  under  subsection 
23(b)(3),  since  to  a  considerable  e.xtent 
the  criteria  are  similar.  We  consider, 
then,  the  additional  requirements  of  Rule 
23(b)(3):    (1)  whether  common  questions 

tion.  55  F.R.D.  365.  375  (1973).  The  couns 
have  had  iheir  own  difficulties  in  sohing  the 
problems  generated  by  the  nile.  Eisen  v 
Carlisle  &  Jacquehn.  370  F.2d  119  (2d  Cir 
1966).  cert,  denied.  3i6  U.S.  1035.  S7  S.Ct 
1487,  18  L.Ed. 2d  59b  (1967)  (Eisen  1):  Eisen  v 
Carlisle  &  Jacquelin.  391  F.2d  555  (2d  Cir 
1968)  (Eisen  ID;  and  Eisen  v.  Carlisle  &  Jac 
quelin.  479  F.2d  1005  (2d  Cir.  1973).  vacated 
416  U.S.  156.  94  S.Ct.  2140.  40  L.Ed. 2d  732 
(1974)  (Eisen  III). 

The  Supreme  Court  at  the  last  term,  Octo- 
ber 1973,  passed  upon  two  cases  involving 
the  scope  of  class  actions.  Zahn  v.  Interna- 
tional Paper  Co..  414  US.  291.  94  S.Ct.  505. 
38  L.Ed. 2d  511  (1973),  held  that  a  diversity 
action  seeking  damages  could  not  be  main- 
tained on  behalf  of  unnamed  plaintiffs  whose 


predominate   over  individual  ones;    and, 
(2)  whether  the  action  is  "manageable." 

I.  Whether  the  Questions  of  Law  or 
Fact  Common  to  the  Members  of 
the  Class  Predominate  Over  Any 
Questions  Affecting  Only-Individu- 
al Members. 

The  crux  of  defendants'  argument  is 
that  individual  questions  concerning  the 
liability  of  each  individual  broker  de- 
fendant and  the  injury  of  each  individual 
plaintiff  predominate  over  any  common 
questions  of  a  conspiracy.  The  plaintiffs 
adversely  contend  that  they  can  prevail 
on  a  legal  theory  which  avoids  individu- 
alized issues  of  defendant  liability,  which 
establishes  plaintiff  injury  in  general, 
and  which  leaves  the  determination  of 
the  quantum  of  individual  recovery  to  a 
mechanical  process  or  to  separate  adjudi- 
cation. In  short,  appellees  argue  that 
they  can  prevail  on  a  generalized  anti- 
trust theory  (utilizing  "per  se"  rules) 
while  the  appellants  deny  this  and  argue 
that  individual  issues  must  be  litigated. 
Resolution  of  this  controversy  requires 
an  examination  of  substantive  antitrust 
law. 

[2]  In  order  to  prevail  under  section 
1  of  the  Sherman  Act,  15  U.S.C.  §  1,  and 
to  recover  treble  damages  under  section 
4  of  the  Clayton  Act,  15  U.S.C.  §  15,  the 
plaintiffs  must  prove  hxjth  that  the  de- 
fendants' conduct  contravened  section  1 

claims  did  not  meet  the  jurisdictional  amount 
requirements.  Eisen  v.  Carlisle  &  Jacquelin, 
416  U.S.  156,  94  S.Ct.  2140,  40  L.Ed.2d  732 
(1974),  upheld  the  decision  of  the  Court  of 
Appeals  in  Eisen  III.  supra,  that  individual 
notice  must  be  given  to  all  identifiable  mem- 
bers of  the  class  at  the  plaintiffs  expense 
and  that  a  preliminary  or  "mini-hearing"  on 
the  merits  to  determine  whether  it  might  be 
maintained  as  a  class  action  was  improper. 
Our  own  court  has  had  more  than  one 
occasion  to  consider  the  problems  of  Rule  23 
as  amended.  Most  recently  we  have  had  be- 
fore us  La  Mar  v.  H  &  B  Novelty  &  Loan  Co., 
489  F.2d  461  (9th  Cir.  1973),  and  In  Re  Hotel 
Telephone  Charges.  500  F.2d  86  (9th  Cir. 
1974). 
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and  that  the  plaintiffs  suffered  injury  as 
a  direct  result  of  this  illegal  conduct.* 
Each  of  these  two  facets  will  be  sepa- 
rately considered. 

,4.     Establishing  illegal  defendant  con- 
duct. 

[3]  The  appellees  advance  two  theo- 
ries under  which  they  contend  that  they 
can  establish  illegal  conduct  without  in- 
dividualized proofs.  Both  theories  are 
based  upon  trade  association  practices 
and  can  be  called  the  "Membership-Rati- 
fication" theory  and  the  "Adherence" 
theory.  The  former  relies  heavily  upon 
Phelps  Dodge  Refining  Corp.  v.  FTC,  139 
F.2d  393,  396-397  (2d  Cir.  1943),  which 
stated: 
" .  .      [T]he    issue    is    reduced    to 

whether  a  member  who  knows  or 
should  know  that  his  association  is  en- 
gaged in  an  unlawful  enterprise  and 
continues  his  membership  without  pro- 
test may  be  charged  with  complicity  as 
a  confederate.  We  believe  he  may. 
Granted  that  his  mere  membership 
does  not  authorize  unlawful  conduct 
by  the  association,  once  he  is  chargea- 

4.     15  U.S.C.  §  1   states: 

"§  1.  Trusts,  etc.,  in  restraint  of  trade  ille- 
gal; exception  of  resale  price  agree- 
ments;   penalty 

"Every  contract,  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  among  the 
several  States,  or  with  foreign  nations,  is 
declared  to  be  illegal:  Provided,  That  noth- 
ing contained  in  sections  1  to  7  of  this  title 
shall  render  illegal,  contracts  or  agreements 
prescribing  minimum  prices  for  the  resale 
of  a  commodity  which  bears,  or  the  label  or 
container  of  which  bears,  the  trademark, 
brand,  or  name  of  the  producer  or  distribu- 
tor of  such  commodity  and  which  is  m  free 
and  open  competition  with  commodities  of 
the  same  general  class  produced  or  dis- 
tributed- by';  others,  when  contracts  or 
agreements  of  that  description  are  lawful 
as  applied  to  intrastate  transactions,  under 
any  statute,  law,  or  public  policy  now  or 
hereafter  in  effect  in  any  State,  Territory 
or  the  District  of  Columbia  in  which  such 
resale  is  to  be  made,  or  to  which  the  com 
modity  is  to  be  transported  for  such  resale 
and  the  making  of  such  contracts  or  agree 
ments  shall  not  be  an  unfair  method  of 
competition  under  section  45  of  this  title 
Provided  further.  That  the  preceding  provi 


ble  with  knowledge  that  his  fellows 
are  acting  unlawfully  his  failure  to 
disassociate  himself  from  them  is  a 
ratification  of  what  they  are  doing. 
He  becomes  one  of  the  principals  in 
the  enterprise  and  cannot  disclaim 
joint  responsibility  for  the  illegal  uses 
to  which  the  association  is  put." 

Since  Phelps  Dodge  the  "Membership- 
Ratification"  theory  has  been  refo- mu- 
lated  by  numerous  courts  including  this 
circuit.  In  each  of  these  reformulations 
much  of  the  stress  falls  upon  the  knowl- 
edge component.  In  Riss  &  Co.  v.  Asso- 
ciation of  American  Railroads,  187 
F.Supp.  306,  312-313  (D.D.C.1960),  the 
court  said: 

"The  individual  .     members 

of  the  associations  can  be  held  respon- 
sible for  the  unlawful  conspiratorial 
acts  or  declarations  of  the  associations 
only  if  they  are  shown  to  have  known 
and  approved  of  such  activities  and  of 
their  unlawful  objectives."  (Emphasis 
added.) 
In  Vandervelde  v.  Put  &  Call  Brokers  & 
Dealers    Association,    Inc.,    344    F.Supp. 

so  shall  not  make  lawful  any  contract  op 
agreement,  providing  for  the  establishment 
or  maintenance  of  minimum  resale  prices 
on  any  commodity  herein  involved,  between 
manufacturers,  or  between  producers,  or 
between  wholesalers,  or  between  brokers, 
or  between  factors,  or  between  retailers,  or 
between  persons,  firms,  or  corporations  in 
competition  with  each  other.  Every  person 
who  shall  make  any  contract  or  engage  in 
any  combination  or  conspiracy  declared  by 
sections  1  to  7  of  this  title  to  be  illegal 
shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  convictiot:  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  fifty  thousand 
dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in 
the  discretion  of  the  court." 
15  U.S.C.  §  15  states: 
§  15.  Suits  by  persons  injured;  amount  of 
recovery 
"Any  person  who  shall  be  injured  in  his 
business  or  property  by  reason  of  anything 
forbidden  in  the  antitrust  laws  may  sue 
therefor  in  any  district  court  of  the  United 
States  in  the  district  in  which  the  defendant 
resides  or  is  found  or  has  an  agent,  without 
respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him 
sustained,  and  the  cost  of  suit,  including  a 
reasonable  aitomev's  fee." 
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118,  155  (S.D.N.Y.1972),  it  was  recently 
stated: 

"The  key  element  of  proof  for  linking 
an  Association  member  to  the  acts  of 
his  organization  is  a  showing  that  he 
knew  of  and  condoned  the  act  in 
issue."     (Emphasis  added.) 

[4]  This  court  considered  the  issue  in 
Northern  California  Pharmaceutical  As- 
sociation V.  United  States,  306  F.2d  379 
{9th  Cir.),  cert,  denied,  371  U.S.  862,  83 
S.Ct.  119,  9  L.Ed.2d  99  (1962).  That  was 
a  criminal  case.  The  indicted  defendants 
were  the  association,  an  incorporated 
California  trade  association,  and  one 
Donald  Hedgi:ieth.  The  members  them- 
selves were  not  parties  to  the  proceeding 
as  defendants  and  to  this  extent  the  case 
becomes  dissimilar.  Hedgpeth,  a  phar- 
macist, prepared  a  price  schedule  for 
noncompounded  prescriptions  which  the 
corporation  distributed  to  its  members. 
In  connection  with  the  evidence  required 
to  convict  the  two  defendants  who  were 
indicted  the  court  said: 

"The  co-conspirators  are  the  Associa- 
tion as  an  active  and  independent  legal 
entity,  its  officers,  directors  and  com- 
■  mitteemen  insofar  as  they  have 
carried  on  proscribed  conduct,  and 
those  members  of  the  Association  who 
have  knowingly,  intentionally  and  ac- 
tively participated  in  an  individual  ca- 
pacity in  the  scheme  which  is  said  to 
result  in  the  unlawful  conspiracy. 
Thus,  to  the  limited  e.xtent  that  it  car- 
ries on  unlawful  activity,  the  Associa- 
tion is  itself  a  sort  of  continuing 
agreement  by  which  the  fixing  of 
prices  might  be  effectuated.  This  does 
not  mean,  however,  that  every  mem- 
ber of  the  Association,  by  reason  of  his 
membership  alone,  becomes  a  co-con- 
spirator. Knauer  v.  United  States,  237 
F.  8,  19-20  (8th  Cir.  1916).  Knowl- 
edge and  participation  are  required. 
Nor  will  proof  of  parallel  business  be- 
havior alone  conclusively  establish 
agreement.  Theatre  Enterprises  v. 
Paramount,  346  U.S.  537,  74  S.Ct.  257, 
98  L.Ed.  273  (1954)."  Northern  Cali- 
fornia Pharmaceutical  Ass'n  v.  United 
States,    306    F.2d    379,    388-389    (9th 


Cir.),  cert,  denied,  371  U.S.  862,  83 
S.Ct.  119.  9  L.Ed.2d  99  (1962).  (Foot- 
notes omitted.)  (Emphasis  added.) 
It  thus  clearly  appears  that  in  order  for 
a  member  of  a  trade  association  to  be- 
come guilty  in  a  criminal  case  or  liable 
in  a  treble  damage  case  he  must  have 
"knowingly,  intentionally  and  actively 
participated  in  an  individuarcapacity  in 
the  scheme." 

Plaintiffs'  reliance  up>on  this  case  and 
Plymouth  Dealers'  Association  of  North 
California  v.  United  States.  279  F.2d  128 
(9th  Cir.  1960),  to  prove  liability  by  con- 
tinued membership  is  mistaken.  In 
Plymouth  Dealers'  Association  the  action 
was  a  criminal  prosecution  against  the 
association,  a  corporation.  There,  again, 
the  court  approved  instructions  which  re- 
quired the  jury  in  order  to  convict  to 
find  that  there  was  an  agreement  "that 
the  defendant  should  formulate  retail 
list  prices  for  Plymouth  motor  cars"  and 
"that  the  price  schedules  so  agreed  upon 
were  a  substantial  part  of  the  price 
structure  used  in  the  sale  of  Plymouth 
motor  cars."  Id.  at  130  n.  3.  But  the 
court  in  speaking  of  "the  defendant," 
was  referring  only  to  the  indicted  corpo- 
rate defendant,  i.  e.,  the  Dealers'  Associa- 
tion. The  liability  vel  rton  of  the  associa- 
tion members  was  not  in  issue  because 
they  were  not  defendants  although  they 
were  described  as  co-conspirators.  Nor  is 
there  any  indication  from  the  opinion 
that  the  dealer  members  were  parties  in 
any  agreement. 

[5]  We  would  read  Plymouth  Dealers' 
Association  as  elaborated  by  Northern 
California  Pharmaceutical  Association  as 
establishing  the  law  of  this  circuit  that 
the  printing  of  a  price  schedule  and  its 
distribution  to  members  is  not  enough  to 
establish  civil  or  CEJminal  liability.  Proof 
here,  therefore,  even  by  admission  of  the 
Realty  Board  that  it  prepared  a  suggest- 
ed commission  schedule  and  distributed 
it  to  its  members  does  not  establish  the 
illegal  conduct  necessary  for  a  recovery. 

[6]  Plaintiffs  also  rely  heavily  upon 
United  States  v.  National  Association  of 
Real    Estate    Boards,   339    U.S.    485,   70 
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set.  711.  94  L.Ed.  1007  (1950).     In  that 
action  the  Supreme  Court  stated: 
"The  Board's  code  of  ethics   provides 
that    'Brokers     should     maintain     the 
standard  rates  of  commission  adopted 
bv  the  board  and  no  business  should  be 
solicited    at    lower    rates.'      Members 
ajjree  to  abide  by  this  code."    339  U.S. 
at  488,  70  S.Ct.  at  714. 
There   is   no   evidence   here   of  such   an 
ethic  or  such  an  agreement.     The  Court 
went  on  to  say: 
"Price-fixing  is  per  se  an  unreasonable 
restraint  of  trade.     It  is   not  for  the 
courts  to  determine  whether  in  partic- 
ular   settings    price-fixing    serves    an 
honorable  or  worthy  end.     An  agree- 
ment, shown  either  by  adherence  to  a 
price  schedule  or  by  proof  of  consensu- 
al action  fixing  the  uniform  or  mini- 
mum price,  is  itself  illegal  under  the 
Sherman  Act,  no  matter  what  end  it 
was  designed  to  serve.     Id.  at  489,  70 
S.Ct.  at  714.     (Emphasis  added.) 
Thus,  the  Real  Estate  Boards  case  would 
iippcar  to  require  for  a  per  se  violation  by 
members  (1)  an  agreement  and  (2)  adher- 
ence or  consensual  approval.    In  fact,  the 
Court    declined     to     reverse     a     district 
court's  finding  that  two  of  the  defend- 
ants, the  National   Association  tad  one 
Herbert  Nelson,  were  not  participants  in 
the  conspiracy   upon   the   basis   that   the 
co<ie  of  ethics  of  the   National   Associa- 
tion, that   the   fee  schedule   "should    be 
observed,"     was     somewhat     ambiguous. 
Said    the    Court,    "it    may    be    advisory 
only."     Id.  at  495. 

[7]  So  we  cannot  bj  persuaded  that 
in  this  case  proof  of  conspiracy  or  proof 
of  illegal  conduct  of  each  defendant  may 
Ih-'  accomplished  by  generalized  means. 
The  legal  significance  of  the  written  doc- 
ument and  -the  rules  or  bylaws  of  the 
Really  Board  and  the  method  of  compil- 
ing the  document  may  indeed  be  a  ques- 
tion of  law  and  fact  common  to  all  de- 
fendants. But  membership  liability  is 
inherently  an  individual  question.  It 
cannot  be  answered  by  generalized 
"Meml)ership-Ratification"  (mere  contin- 
uation of  membership)  of  any  tyjKi  sug- 
Ke.sted  by  api)ellees. 

508  F  2d— ISVi 


[81  Plaintiffs  have  also  misused  the 
"Adherence"  theory.  Under  this  ap- 
proach if  Broker  A  receives  the  fee 
schedule  and  follows  it  in  his  pricing. 
Broker  A  would  be  liable  as  having  ad- 
hered to  the  conspiracy.  The  fact  that 
Broker  A  has  adhered  does  not,  however, 
prove  that  Broker  B  did  so.  Nor  does 
the  fact  that  a  "subsLantiaf"  number  of 
brokers  adhered  prove  that  Broker  B  did 
so  also.  None  of  the  cases  cited  by  ap- 
pellee establishes  that  mere  parallelism 
conclusively  establishes  liability.  North- 
ern California  Pharmaceutical  Associa- 
tion, supra,  holds  to  the  contrary.  Once 
again,  this  issue  involves  individual  ques- 
tions and  necessarily  invites  individual 
defenses.  Each  defendant  is  clearly  en- 
titled to  come  forward  and  prove  that  he 
did  not  know  of  the  commission  schedule 
or'  that  he  opposed  it  or  ignored  it  or, 
perhaps,  some  other  yet  unknown  de- 
fense. 

On  the  question  of  the  defendants'  il- 
legal conduct  no  adequate  showing  has 
been  made  that  the  questions  of  law  or 
fact  common  to  the  members  of  the  class 
predominate  over  the  questions  affecting 
individual  members. 

B.     Establishing  the  plaintiffs'  injury, 
i.  e.,   the  damages  issue. 

[9]  In  order  to  certify  the  action  as  a 
proper  class  action  it  is  necessary  to 
demonstrate  that  the  class  action  is  supe- 
rior to  other  available  methods  for  the 
fair  and  efficient  adjudication  of  the 
controversy  as  required  by  Rule  23(b)(3). 
Proof  of  injury  is  an  essential  substan- 
tive element  of  the  successful  treble 
damage  antitrust  action.  Gray  v.  Shell 
Oil  Co.,  469  F.2d  742,  748  (9th  Cir.  1972), 
cert,  denied,  412  U.S.  943,  93  S.Ct.  2773, 
37  L.Ed.2<l  403  (1973);  Winckler  &  Smith 
Citrus  Products  Co.  v.  Sunkist  Growers, 
Inc.,  346  F.2d  1012.  1014  n.  1  (9th  Cir.), 
cert,  denied,  382  U.S.  958,  86  S.Ct.  433, 
15  L.Etl.2d  362  (1965).  Here  there  was 
apparently  no  showing  made  in  sujjport 
of  the  question  whether  "economic  reali- 
ty" might  dictate  that  this  action  pro- 
ceed as  a  class  action  or  not  at  all.  Ei- 
sen  V.  Carlisle  &  Jaeciuelin,  416  U.S.  156, 
94    S.Ct.    2140,    40    L.Ed.2d    732    (1974). 
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The  mutter  is  not  discussed  in  the  liriefs. 
The  prayer  for  estimated  damajres  indi- 
cates that  in  many  instances  the  dam- 
ages if  recoverable  would  be  substantial. 
The  fact  that  sales  of  12-unit  com- 
plexes are  included  in  the  disputed  trans- 
actions also  points  in  that  direction.* 
Thus  the  potential  benefit  to  the  pro- 
posed class  by  the  use  of  Rule  23  does 
not  rise  to  the  same  dimension  as  those 
where  the  damage  award  sought  is  only 
$70.  Eisen  v.  Carlisle  &  Jacquelin, 
supra,  or  $2,  In  re  Hotel  Telephone 
Charges,  500  F.2d  86  (9th  Cir.  1974).  It 
is  also  entirely  proba.yle  that  a  goodly 
number  of  the  total  transactions  would 
not  be  litigable  for  one  reason  or  anoth- 
er; ®  and,  of  'course,  some  of  the  larger 
brokers  and  brokerage  firms  could  rea- 
sonably be  expected  over  the  4-year  peri- 
od to  have  a  substantial  number  of  resi- 
dential transactions  which  would  be  in- 
volved in  a  sir.i^le  action  against  that  one 
defendant;  and  finally,  some  of  the  ab- 
sentee plaintiffs  might  not  desire  to  be- 
come  involved    in    the    litigation    at   all. 

[10]  The  allegation  is  that  from  the 
400,000  to  800,000  transactions  during 
the  period  in  question  damages  will  be 
proved  in  excess  of  $250  million  which 
trebled  will  aggregate  $750  million.  In 
addition,  plaintiffs  are  asking  for  costs 
and  attorneys'  fees.  All  of  these  ele- 
ments of  recovery  are  within  the  provi- 
sion of  15  U.S.C.  §  15.  The  amounts  are 
staggering.  In  addition,  the  prayer  is 
for  recovery  against  the  defendants 
jointly  and  severally.  State  of  Wash- 
ington V.  American  Pipe  &  Construction 
Co.,  280  F.Supp.  802  (S.D.Cal.)  manda- 
mus denied  sub  nom.,  American  Pipe  & 
Construction  Co.  v.  Pence.  393  F.2d  568 
(9th  Cir.)  (unrelated  issue),  cert,  denied, 
393  U.S.  842,  89  S.Ct.  122,  21  L.Ed.2d  113 

5.  Assuming  400,000  "transactions  causing 
damage  by  excess  commissions  in  the  esti- 
mated sum  of  over  S250  million  the  average 
recoverable  damage  amounts  to  SG25.  Tre- 
bled, the  individual  recovery  would  amount  to 
SI, 875  and  the  aggregate  to  $750  million  the 
amount  of  the  prayer.  To  arrive  at  that  aver- 
age figure,  obviously  many  damage  claims 
have  been  estimated  that  would  result  in  a 
figure  considerably  in  excess  of  that  average. 


(1968).  This  means  that  the  small  indi- 
vidual operator  faces  a  potential  liability 
of  upwards  of  three-tiuarters  of  a  billion 
dollars  for  which  all  of  his  or  her  assets 
are  resjjonsible.  The  amount  of  a  recov- 
ery in  a  lawsuit  is  not  ordinarily  of  con- 
cern where  a  wrong  has  been  inflicted 
and  an  injury  suffered.  But  when  2,000 
are  joined  in  an  action  in  \Vhich  each  is 
jointly  and  severally  liable,  the  liability 
is  increased  in  geometric  progression. 
Such  an  award  against  each  of  2,000  real 
estate  broker  defendants  would  shock 
the  conscience. 

In  somewhat  similar  circumstances, 
class  actions  have  sought  outrageous 
amoiints  in  statutory  penalty  cases  such 
as  the  $100  minimum  under  the  Truth  in 
Lending  Act  of  1968.  Ratner  v.  Chemi- 
cal Bank  New  York  Trust  Co.,  54  F.R.D. 
412  (S.D.N.Y.1972)  (aggregate  of  $13 
million  sought);  Shields  v.  First  National 
Bank  of  Arizona,  56  F.R.D.  442  (D.Ariz. 
1972)  (aggregate  of  $100  million  sought); 
Alsup  V.  Montgomery  Ward  &  Co.,  57 
F.R.D.  89  (N.D.Cal.l972)  (aggregate  of 
$20  million  sought  in  one  consolidated 
case  and  $8  billion  in  another);  Gerlach 
V.  Allstate  Insurance  Co.,  338  F.Supp. 
642  (S.D.Fla.l972)  (aggregate  of  approxi- 
mately $1  billion  sought).  In  each  case 
cited  the  district  court  denied  class  ac- 
tion treatment.  Judge  Frankel  in  Rat- 
ner among  other  reasons  stated: 

"Briefly,    if    perhaps    too    broadly, 
stated,    the    reasons    against    mainte- 
nance  of   this   as   a   class   action   are: 
"(1)  there  is  no  affirmative  need  or 
justification    for    such    a    pro- 
ceeding in   the   actual   circum- 
stances of  the  case;    and 
"(2)  the   allowance  of  thousands  of 
minimum  recoveries  like  plain- 
tiff's would  carry  to  an  absurd 

Since  attorneys'  fees  and  costs  are  also  recov- 
erable in  a  successful  15  tJ..S.C.  §  15  action,  it 
may  be  safely  assumed  that  a  great  many  of 
the  cases  could  be  separately  prosecuted. 

6.  Affidavits  of  some  defendants  in  the  file 
vehemently  assert  that  they  did  not  follow  the 
Board's  suggestions;  others  may  assert  other 
defenses  which  would  make  litigation  of  a 
claim  a  poor  plaintiffs  risk. 
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and    stultifying    extreme    the 
specific   and   essentially   incon- 
sistent   remedy    Congress    pre- 
scribed as  the  means  of  private 
enforcement."      54     F.R.D.    at 
414. 
This  court  stated  in   LaMar  v.   H  &   B 
Novelty  &  Loan  Co..  489  F.2d  461  (9th 
Cir.  1973): 

"The  clear  trend  of  authority  for  ac- 
tions alleging  a  violation  of  the  Con- 
sumer Credit  Protection  Act 
holds  that  class  actions  are  inappropri- 
ate." 

[11, 12]     We  find  that  the  same  rea- 
soning applies  to  treble-damage  actions 
under  the   Sherman    and   Clayton   Acts. 
Under  those  statutes  compensatory  dam- 
ages must  be  trebled,  Locklin  v.  Day-Glo 
Color  Corp..  429  F.2d  873,  878  (7th  Cir. 
1970),    cert,    denied,    400    U.S. '  1020,    91 
S.Ct.  582,  27   L.Ed.2d   632  (1971).     The 
trebling  of  damages  in  such   cases  is  a 
statutory     punitive     measure.       As     ex- 
pressed   by    Judge     Learned     Hand    in 
Lyons   v.    Westinghouse    Electric    Corp., 
222  F.2d  184,  189  (2d  Cir.),  cert,  denied, 
350  U.S.  825,  76  S.Ct.  52,  100  L.Ed.  737 
(1955),  ".      .      .      two  thirds  of  the  re- 
covery   is    not    remedial    and    inevitably 
presupposes    a   punitive    purpose."     The 
intent  of  Congress  under  section  4  of  the 
Claj-ton  Act,  15  U.S.C.  §  15,  appears  to 
have   been   to   impose   punishment  upon 
the  violator  of   section    1   of   the    Sher- 
man Act  for  his  own  malefactions  not  to 
subject  him  to  vicarious  liability  by  the 
coincidence  of  a  class  action  for  the  stag- 
gering damages  of  the  multitude.     For 
example,  if  the  sole  enterprise  real  bro- 
ker with  a  small  suburban  business  finds 
that  out  of  $10,000  in  commissions  he  has 
earned  in  the  year  past.  $1,000  has  been 
determined,  to  consist  of  overcharges  for 
which  in  an  antitrust  action,  he  becomes 
obligated   to   pay   $3,000   as   treble  dam- 
ages.     But   because   he   joined    a    realty 
board  and  received  and  followed  sugges- 
7.     As  pointed  out  in  a  slightly  different  context 
in  Green  v.  Wolf  Corp..  406  F.2d  291.  303  (2d 
Cir.  1968).  cert,  denied.  395  U.S.  977.  89  S.Ct. 
2131.  23  L.Ed.2d  766  (1969): 

"Punitive  damages  can  be  justified  only 
as  retribution   or  as  a  deterrent   measure. 
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tions  as  to  proper  commissions  he  is  now 
obligated  legally  to  pay  S750  million.  At 
some  point  the  logic  of  the  law  leads  in 
this  situation  to  an  ad  absurdum  result. 
We  believe  this  is  it.'  In  the  light  of  the 
problems  engendered  by  the  requirement 
of  proof  of  damages,  we  cannot  find  that 
under  Rule  23(bx3)  this  cla.ss  action  is 
superior  to  oiher  available  methods  for 
the  fair  and  efficient  adjudication  of  the 
controversy. 

//.  Manageability  of  the  Action. 
The  final  consideration  for  class  action 
status  involves  the  question  of  managea- 
bility under  Rule  23(b)(3XD),  i.  e.,  "the 
difficulties  likely  to  be  encountered  in 
the  management  of  a  class  action."  This 
problem  was  recognized  by  the  Advisory 
Committee's  Notes  on  the  Proposed 
Amendments  to  Rules  of  Civil  Proce- 
dure, 39  F.R.D.  69,  103  (1966),  where  the 
Committee  discussed  the  types  of  cases 
which  would  generally  qualify  under  the  _ 
rule.  It  then  by  way  of  reser\-ation 
pointed  out  that  certain  cases  would  be 
inappropriate  as  class  actions  stating  as 
an  example  that  a  mass  accident, 

resulting  in  injuries  to  nu- 
merous persons  is  ordinarily  not  appro- 
priate for  a  class  action  because  of  the 
likelihood  that  significant  questions, 
not  only  of  damages  but  of  liability 
and  defenses  to  liability,  would  be 
present,  affecting  the  individuals  in 
different  ways." 

Here,  as  the  plaintiffs  state  in  their 
brief,  they  do  not  rely  upon  the  "isolated 
fact  of  membership"  in  the  Realty  Board 
nor  upon  "mere  conscious  parallelism"  of 
the  members. 

"Rather,  plaintiffs  rely  on  a  combi- 
nation of  these  and  other  relevant  fac- 
tors: the  Los  Angeles  Realty  Board 
distributes  a  recommended  fee  sched- 
ule to  its  meml)ers;  the  members  of 
the  Board  receive  and  have  knowledge 

Restatement.    Torts    §    908.    Comment    a; 
The  Imposition  of  Punishment  by 
Civil    Courts:     A    Reappraisal    of    Punitive 
Damages,  41    N  Y.U.L.Rev.   1159  (1966)." 
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of  the  fee  schedule  and  maintain  their 
membership  in  the  Board;  and  the 
members  of  the  Board  adhere  to  the 
■suggested'  fee  schedule  in  fixing  their 
brokerage  commissions." 
But  this  is  only  the  plaintiffs'  case  as  to 
an  individual  defendant.  There  are 
2.000  defendants.  Perhaps  such  evidence 
would  establish  a  prima  facie  case.  But 
the  defendant  would  then  have  the  right 
to  come  forward  and  submit  his  proof;  * 
he  may  categorically  deny  some  of  the 
proof  of  the  plaintiffs  or  may  submit 
matter  in  avoidance.  This  trial  must  re- 
peat itself  with  individual  differences 
some  2,000  times  as  far  as  we 
can  discern  based  upon  the  pleadings  be- 
fore us  now.  There  are  some  questions 
that  would  need  be  proved  only  once 
such  as  the  distribution  of  the  schedule, 
but  there  are  other  matters  which  would 
have  to  be  gone  into  as  many  times  as 
there  were  sales  by  that  defendant  dur- 
ing that  4-year  period.  One  jury  could 
obviously  not  try  the  facts  as  to  all  de- 
fendants. There  is  a  serious  question 
whether  such  ordinary  trials  could  prop- 
erly be  referred  to  a  master.  And  then, 
after  the  case  on  liability  is  submitted  or 
tried,  the  same  procedure  would  have  to 
be  followed  as  to  damages.'  It  would 
appear  that  generalized  treatment  would 
soon  fall  into  individualized  law  suits. 
At  that  point  the  actions  become  unman- 
ageable as  a  class  action. 

For  the  foregoing  reasons  we  conclude 
that  the  present  action  is  unsuitable  for 
class  action  treatment.  We  note  thi..  in 
making  this  determination  we  intimate 
no  judgment  on  the  merits. 

8.     Ii  has  been  suggested  that  generahzed  proof 
of  damages  might  suffice  under  Rule  23.     But 
the  rule  does  not  ehmmate  the  ultimate  need 
for  individual  proof  of  damages  by  each  mem- 
ber of  the  class.      Nor  does  it   foreclose  the 
right  of  each  defendant  to  assert  his  defenses 
before  a  jury  if  one  is  requested. 
28    U.S.C.    §    2072    states    in    pertinent    part: 
"The  Supreme  Court  shall  have  the  pow- 
er to  prescribe  by  general  rules,  the  forms 
of  process  and  the  practice  and 

procedure  of  the  district  courts  ana  cours 
of  appeals  of  the  United  States  in  civil  ac- 
tions . 

"Such  rules  shall  not  abndge.  enlarge  or 
modify  any  substantive  right  and  shall  pre- 


The  judgment  of  the  trial  court  that 
the  action  may  be  tried  as  a  class  action 
is  reversed. 

DUNIWAY,  Circuit  Judge  (concur- 
ring): 

I  concur  in  the  judgment,  but  for 
somewhat  different  reasons.  ■    . 

First,  I  think  that  this  case  is  con- 
trolled by  the  rationale  of  our  decision  in 
In  re  Hotel  Telephone  Charges,  9  Cir., 
1974,  500  F.2d  86.  That  case,  like  this 
one,  was  an  antitrust  case,  involving 
large  classes  of  potential  plaintiffs  and 
defendants.  We  there  held  that  the  case 
was  not  a  proper  one  for  class  action 
treatment  for  two  reasons:  (1)  that  com- 
mon questions  did  not  predominate  over 
individual  questions  (see  Rule  23(b)(3), 
F.R.Civ.P.),  500  F.2d  at  88-90;  and  (2) 
that  the  proposed  class  action  was  not  a 
superior  method  of  adjudication  (see 
Rule  23(bj(3)),  500  F.2d  at  90-92.  The 
facts  here  are  not  identical  to  those  in 
Hotel  Telephone  Charges,  but  the  differ- 
ences are  minor  and,  in  my  opinion,  not 
significant  enough  to  make  the  rationale 
of  that  case  inapplicable  to  this  one. 

Second,  I  cannot  believe  that  Rule  23, 
as  amended,  was  intended  or  should  be 
construed  to  authorize  the  kind  of  judi- 
cial juggernaut  that  plaintiffs  and  their 
counsel  seek  to  create  here.     The  plain- 
tiffs Kline  have  been  designated  as  the 
representatives  of  an   estimated  400,000 
sellers  of  real  property  in   Los  Angeles 
County,   sellers   of   residential    dwellings 
containing    up    to    twelve    units.      The 
Klines   sold    one   residence,   in    1970,   for 
$42,500.     They  paid  a  commission  to  one 
serve  the  right  of  trial  by  jur>-  as  at  com- 
mon law  and  as  declared  by  the  Seventh 
Amendment  to  the  Constitution."     See  Col- 
grove  V.  Battin,  413  L'.S.  149.  161.  93  S.Ct. 
2448.  37   L.Ed.2d  522  (1973);    Class  Action 
Symposium.     68     Nw.U.L.Rev.     991.     1049 
(1974). 

9.  Again,  generalized  proof  is  suggested,  as 
presumably  a  witness  would  testify  as  to 
what  was  a  fair  commission  absent  the  sched- 
ule. But  the  defendant  as  to  each  transaction 
would  be  entitled  to  give  his  particularized 
version.  The  suggested  commission  schedule 
by  Its  terms  applies  to  "normal"  sales. 
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hroker,  Lelah  Pierson,  of  6%,  or  $2,550. 
She  is  a  named  defendant.  Their  theory 
of  damages  is  that,  but  for  the  charged 
conspiracy,  the  commission  would  have 
[)een  less,  but  they  do  not  tell  us  how 
much  less.  If  we  assume  that  the  broker 
would  have  done  her  work  for  nothing, 
an  obviously  improper  assumption,  their 
maximum  damages  would  be  $2,550, 
which,  trebled,  would  be  $7,650.  Realis- 
tically, this  is  a  grossly  exaggerated  fig- 
ure. Yet  the  plaintiffs  seek  to  parlay 
iheir  claim  into  a  lawsuit  on  behalf  of 
■100,000  sellers,  not  one  of  whom,  so  far 
as  we  are  advised,  except  the  Sherman 
plaijitiffs,  has  indicated  the  slightest  in- 
terest in  suing  anyone.  The  Shermans, 
too,  made  but  one  sale.  They  paid  a  6% 
commission  of  $2,700,  which  was  divided 
Vxitween  two  brokers,  neither  of  whom  is 
named  as  a  defendant.  The  plaintiffs, 
by  this  device,  seek  to  recover  from  Ms. 
Pierson,  among  2,000  others,  $750,000,000 
in  damages,  plus  attorneys'  fees  and 
costs. 

The  named  defendants  are  32  real  es- 
tate brokers  and  five  associations  of  real 
estate  brokers.  They  have  been  desig- 
nated as  representatives  of  a  class  of 
2,000  brokers.  Only  one  of  the  "repre- 
sentative" defendants,  Ms.  Pierson,  ever 
dealt  with  the  "representative"  plaintiffs 
Kline. 

At  oral  argument,  plaintiffs  explained 
how  easy  it  will  be  for  them  to  identify 
the  members  of  the  respective  classes. 
First,  they  propose,  under  the  aegis  of 
the  court,  to  compel  the  defendant  asso- 
ciations to  furnish  them  with  lists  show- 
ing the  name  and  address  of  every  bro- 
ker who  was  a  member  of  any  of  them 
at  any  time  during  the  four  year  period 
preceding  the  filing  of  this  action. 
Tliese  brokers,  estimated  at  2,000,  will  be 
the  class  of  represe<ited  defendants. 
Next,  plaintiffs  propose,  under  the  aegis 
of  the  court,  to  compel  each  of  these 
2,000  brokers  to  search  his  files  and  sup- 
ply the  name  and  address  of  every  j)er- 
son  who,  during  the  same  period,  paid 
the  broker  a  commission  on  a  sale  of 
residential  property  containing  twelve 
units  or  less.     These  persons,  estimated 


at  400,000,  will  be  the  class  of  represent- 
ed plaintiffs.  Plaintiffs  do  not  tell  us  at 
whose  expense  all  this  is  to  be  done." 
Next,  notice  will  be  sent  to  each  of  the 
400,000  represented  plaintiffs.  I  would 
expect  that  the  Rule  23  notice  to  each 
"represented"  plaintiff,  ^  prepared  by 
plaintiffs'  counsel,  would  give  him  a 
brief  description  of  the  nature  of  the 
case,  and  then  would  tell  him  (Rule 
23(c)(2)(A))  that  he  can  "opt  out,"  but 
would  also  tell  him  that,  if  he  does  not 
opt  out,  he  will  incur  no  financial  obliga- 
tion, while,  if  the  suit  is  won,  he  will 
share  in  the  loot.  I  wonder  if  this  is 
proper.  Why  shouldn't  a  "represented" 
plaintiff  be  told  that  if  he  elects  to  par- 
ticipate in  the  alleged  bonanza,  he  may, 
by  so  electing,  subject  himself  to  liability 
for  his  share  of  the  costs  of  suit  if  the 
bonanza  is  not  forthcoming?  Why 
should  the  court  offer  him  a  free  ride  in 
a  case  in  which  the  defendants'  costs,  if 
they  win,  may  be  very  large,  and  will 
probably  not  be  collectible  from  the 
named  plaintiffs?  Why  shouldn't  what  I 
have  said  also  apply  to  plaintiffs'  attor- 
neys' fees,  unless  there  is  an  ironclad 
agreement  by  the  attorneys  that  they 
will  collect  no  fees  from  anyone  if  the 
suit  is  lost?  Rule  23(cX2XBy  states  that 
the  notice  shall  advise  each  member  of 
the  class  that  "the  judgment,  whether 
favorable  or  not,  will  include  all  mem- 
bers who  do  not  request  exclusion."  In 
most  cases,  one  of  the  incidents  of  an 
adverse  judgment  is  liability  "for  costs. 
No  doubt  it  will  be  said  that  the  poten- 
tial liability  for  cots  might  cause  many 
represented  plaintiffs  to  opt  out.  If  so, 
what  is  so  wrong  about  that?  It  may 
also  be  said  that  the  potential  liability  is 
meaningless.  How  would  defendants 
collect?  However,  there  may  be  a  possi- 
ble alternative.  The  real  bonanza  in  a 
case  like  this,  if  it  is  Won.  will  go  to 
counsel.  Perha[)s  the  class  action  order 
could  he  conditioned  u{)on  an  agreement 
by  counsel  that  they  will  pay  all  costs  of 
all  defendants  if  the  suit  is  lo.sti 

Notice  will  also  go  to  each  of  the  2,000 
roi)resented  defendants.  Here  I  note  a 
peculiarity  of   Rule  23  thiit  none  of  the 
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parties  has  inenlionod.      Rule  yAi(c){2){A) 
requires  Ihut  the  notice  to  eucli  member 
of  the  chiss   must  advise   him   that  "the 
court  will  exclude  him  from  the  class  if 
he   so   requests   by   a  specified   date."      I 
have  read  and  re-read  the  rule  and  1  can 
find   nothing  in   it  to   indicate   that   this 
provision    is    not    just    as    a|)plicable    to 
members  of  a  "class"  of  defendants  as  it 
is  to  members  of  a  "class"  of  plaintiffs. 
The  notice,  therefore,  must  tell  the  rej)- 
resented  defendant  that  he  can  opt  out. 
What  member  of  a  class  of  defendants 
who  is  in  his  right  mind,  and  who  is  told 
that,  if  he  does  not  eUct  to  be  excluded, 
he   may   be   liable   for   $750,000,000   [)lus 
very  large  attorneys'  fees  and  costs,  will 
fail    to   opt    out?"    It   seems    more    than 
probable  that  the  court,  having  gone  to 
the  trouble  and  expense  of  learning  the 
name  and  address  of  each  potential  bro- 
ker defendant  and  of  devising  a  proper 
notice  and  having  it  sent  out,  will  wind 
up   with   no    "class"   of   defendants,    but 
only  those  who  are  named  as  defendants 
and  are  served  with  process  in  the  ordi- 
nary way.    Yet  this  will  not  simplify  the 
action    if    the    400,000    "plaintiffs"    are 
brought   in   as   a   class.      It   will   still   be 
necessary  for  each  such  "plaintiff,"  if  he 
is  to  share  in  the  loot,  to  prove  (a)  that 
the  broker  with  whom  he  dealt,  whether 
the  broker  has  opted  out  or  not,  partici- 
pated in  the  conspiracy,  and  (b)  that  he 
was    damaged    by    the    conspiracy,    and 
what  his  damages  are.    Opting  out  is  not 
the    same     as    defaulting — it     confesses 
nothing.      And   it   must   be    remembered 
that  plaintiffs  have  demanded  a  jury  tri- 
al. 
1  I  venture  to  suggest  that  none  of  the 
class   action    features    of    this    ca.se    was 
dreamed  up  by  the  named  plaintiffs,  but 
that  all  of  them  are  the  brain  children  of 
their  attorneys.     In  California,   barratry 
is  a  crime  (Cal.Pen.C.  §  158).     The  Rules 
of    Professional    Corrduct    of    the    State 
Bar,   authorized    by   Cal.    Bus.    and    Prof. 
Code   §   6076,   provi(le  (Rule   2   §   a):     "a 
member  of  the  State  Bar  shall  not  solicit 
professional    employment    by    advertise- 
ment   or    otherwise."      Does    solicitation 
cease  to  be  solicitation  when  done  under 
the  aegis  of  a  judge?     If  so,  what  has 


become  of  the  centuries  old  policy  of  ihv 
law  against  stirring  up  litigation?  Di.i 
the  Supreme  Court,  when  it  adoplc<i 
Rule  23,  as  amended,  intend  to  abrogau 
that  policy  for  a  case  like  this?  I  am 
loath  to  l)elieve  that  it  did.  I  also  ha\t 
grave  doubt  whether  such  a  change  in 
the  law,  if  intended,  can  properly  U- 
called  a  matter  of  procedure.  ,  In  other 
words,  I  doubt  that  the  Supreme  Court 
has  power,  by  a  procedural  rule,  to  abro- 
gate the  policy  to  which  I  have  referred. 
assuming  that  that  is  what  the  Court 
intended. 

Perhaps  more  important  is  the  practi- 
cal effect  of  such  a  suit  as  this.  The 
burden  that  it  can  impose  on  the  court — 
discovery,  pre-trial,  notice  to  the  classes, 
etc.,  and  on  a  jury,  if  one  is  ever  empan- 
elled, is  staggering.  It  is  inconceivable 
to  me  that  such  a  case  can  ever  be  tried, 
unless  the  court  is  willing  to  deprive 
each  defendant  of  his  undoubted  right  to 
have  his  claimed  liability  proved,  not  by 
presumptions  or  assumptions,  but  by 
facts,  with  the  burden  of  proof  upon  the 
plaintiff  or  plaintiffs,  and  to  offer  evi- 
dence in  his  defense.  The  same  applies, 
if  he  is  found  liable,  to  proof  of  the 
damage  of  each  "plaintiff."  I  doubt 
that  plaintiffs'  counsel  expect  the  im- 
mense and  unmanageable  case  that  they 
seek  to  create  to  be  tried.  What  they 
seek  to  create  will  become  (whether  they 
intend  this  result  or  not)  an  overwhelm- 
ingly costly  and  potent  engine  for  the 
compulsion  of  settlements,  whether  just 
or  unjust.  Most,  though  by  no  means 
all,  real  estate  brokers  are  small  business 
men.  They  cannot  afford  even  to  partic- 
ipate in  such  an  action  as  this,  much  less 
to  defend  it  effectively.  I  suspect,  for 
example,  that  this  is  true  of  Ms.  Pierson. 
It  is  almost  inevitable,  if  the  judge's  or- 
der is  permitted  to  stand,  and  even  if  all 
potential  defendants  opt  out,  that  many 
of  the  named  defendants  will  settle  for 
whatever  amount  they  can  bargain  for, 
and  without  regard  as  to  whether  they 
are  really  liable  or  not,  with  a  good 
chunk  of  the  money  going  to  plaintiffs' 
lawyers. 

I  do  not  say  that  the  Rule  23(b)(3) 
class  action  is  always  unethical  and  im- 
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properly  coercive.  Doubtless  there  are 
circumstances  in  which  it  is  the  only  via- 
l)]e  means  of  obtaining  relief  for  classes 
of  truly  and  actively  aggrieved  plain- 
tiffs. But  courts  should  not  be  in  the 
l.'jsiness  of  encoui-aging  the  creation  of 
lawsuits  like  this  one. 

I  join  in  the  judgment  of  reversal. 
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[From  the  Baltimore  Daily  Record] 
Judge  Northrop  Cites  Problems  in  Maryland's  Federal  Courts 

Distinguished  members  of  the  United  States  Congress,  the  Bench,  and  of  the 
Maryland  State  Bar  Association,  I  am  here  today  in  the  place  of  Chief  Justice 
Burger  who,  unfortunately,  was  unable  to  absent  himself  from  a  Supreme  Court 
conference.  I  am  also  here  today  in  the  place  of  Judge  Walter  Hoffman,  Director 
of  the  Federal  Judicial  Center,  who  was  next  extended  an  invitation  to  discuss 
the  topic  of  my  remarks  today,  but  who  also,  unfortunately,  was  committed  to  a 
long-standing  conference.  Both  of  these  gentlemen  have  asked  me  to  extend  their 
apologies  and  their  genuine  disappointment  at  not  being  able  to  speak  to  you 
today.  Their  remarks  would  have  been  more  general  in  scope,  directed  to  my 
subject  for  today — the  current  problems  of  the  federal  judiciary. 

I  am  sure  that  many  of  you  have  read  the  Chief  Justice's  annual  year-end 
report  of  the  federal  judiciary  in  a  recent  issue  of  The  Daily  Record.  I  will  touch 
on  the  matters  to  which  he  referred,  and  also  add  some  additional  ones  which  are 
directly  pertinent  to  Maryland.  I  will  place  specific  emphasis  on  the  current 
problems  confronting  your  court  here  in  Maryland. 

above  average  accomplishment 

Before  going  further,  I  do  want  to  thank  my  colleague.  Judge  Thomsen,  for 
his  kind  remarks  in  presenting  me  to  you  today.  It  seems  only  yesterday — and 
yet  it  was  fourteen  years  ago — that  I  was  privileged  to  join  this  able  jurist,  and 
the  years  with  him  and  my  other  very  capable  colleagues  have  been  most  happy 
and  rewarding  ones.  We  have  sailed  through  turbulent  times  with  little  friction 
among  us,  and  the  accomplishments  of  these  judges  have  been  far  above  average, 
in  volume  and  caliber. 

My  topic  for  today  reminds  me  of  a  joke  which  I  used  on  occasion  when  I  first 
came  on  the  Bench,  and  I  think  it  clearly  points  up  the  problems  facing  us  today. 
The  Bench  then  consisted  of  Judges  Thomsen  and  Watkins,  along  with  Senior 
Judge  Chestnut,  and  it  had  one  of  rhe  heaviest  caseloads  in  the  country.  Despite 
the  great  efforts  of  those  three  jurists,  the  docket  was  falling  behind.  ThLs  condi- 
tion was,  of  course,  i>erceived  by  Judges  Thomsen  and  Watkins  on  their  elevation 
to  the  Bench,  on  the  resignation  of  then  Chief  Judge  Coleman  and  the  assuming 
of  Senior  Judge  status  by  Judge  Chestnut.  Then,  just  as  today,  an  Ominbus 
Judges'  Bill  providing  for  the  creation  of  additional  jurge.ships  throughout  the 
country  was  before  the  Congress  of  the  United  States,  but  the  Bill  was  not  acted 
upon  until  the  election  of  President  Kennedy  in  1960. 

In  that  Bill  was  included  two  additional  judgeships  for  the  District  of  Mary- 
land, and  I  wa.s  appointed  to  the  Bench  ;  shortly  thereafter  Judge  Winter  joined 
us.  But  still  the  workload  increased,  due  to  Supreme  Court  decision  which  greatly 
expanded  constitutional  rights.  We  are  all  aware  of  the  fallacy  involved  in  the 
expansion  of  constitutional  rights  via  court  decision.  But,  at  that  same  time,  the 
Congress  and  the  Executive  in  the  late  50's  and  early  60's,  were  continuing  to 
extend  the  jurisdiction  of  the  federal  judiciary  into  all  areas,  many  of  which 
had  been  thought  to  be  the  exclusive  provinces  of  the  State  Courts.  The  Mary- 
land District  Court  caseload  continued  to  grow  by  sheer  numbers  and  new 
hinterlands. 

Once  again  Congress  recognized  that  the  federal  judiciary  was  becoming  over- 
burden, and  once  more  an  Omnibus  Judges'  Bill  was  placed  before  that  body 
which  created  one  additional  judgeship  for  the  District  of  Maryland.  At  that 
same  time,  Judge  Winter  was  elevated  to  the  Fourth  Circuit— 'and  Judges  Kauf- 
man and  Harvey  joined  u.s.  . 

Subsequently,  there  was  an  obvious  need  for  additional  judges  here,  and  in  an 
Omnibus  Bill  provision  was  made  for  one  for  Maryland.  However,  then  Senator 
Tydings  perceiving  the  importance  of  the  Third  Branch,  was  able  to  increase  to 
two.  Judge  Miller  joined  the  Bench  in  the  later  part  of  1970  and,  following 
Judges  Thomsen  and  Watkins  assuming  Senior  status.  Judges  Young,  Murray  and 
Blair  joined  in  1971,  bringing  the  Bench  to  its  current  complement  of  seven  active 
judgeships  and  two  senior  judgeships.  . 

Judge  Watkins  carries  a  full  caseload,  along  with  the  seven  active  judges, 
Judge  Thomsen,  because  of  the  increasing  pressure  of  his  membership  on  the 
Railroad  Reorganization  Board  and  very  important  position  as  Chairman  ot 
the  Rules  Committee  of  the  Judicial  Conference  of  the  United  States,  is  just  not 
able  to  give  us  full-time  assistance,  but  helps  out  as  much  as  is  humanly  possible. 
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Were  it  not  for  the  efforts  of  these  two  able  jurists,  I  do  not  know  how  we  could 
manage. 

I  have  digressed  to  give  you  some  of  the  background,  but  returning  to  the 
topic  for  today,  back  in  1961,  there  was  a  .striking  similarity  in  the  problems 
facing  your  federal  District  Court :  an  overwhelming  caseload,  lack  of  space 
to  accommodate  the  court  facilities,  lack  of  supporting  personnel,  and  an  apparent 
breakdown  in  communications  between  the  Judiciary  and  Legislature,  enabling 
us  to  bring  to  the  attention  of  the  United  States  Congress  the  great  difficulties 
of  the  Judiciary  in  meeting  it.s  responsibilities,  due  not  only  to  its  own  decisions, 
but  the  expansion  of  its  jurisdiction. 

I  think  this  points  up  the  fact  that  there  has  been  little  change  in  our  situation. 
Because  I  apparently  arrived  on  the  scene  before  expected  and  there  was  the 
usual  lack  of  space,  I  was  relegated  to  a  portion  of  the  then  library,  located  on 
the  fifty  floor  and  very  close  to  Judge  Thomsen's  chambers.  One  day  that  eminent 
jurist  came  into  my  "chambers"  when  I  happened  to  be  looking  out  of  the  window. 
He  asked  what  I  was  doing,  and  I  informed  him  that  I  was  thinking.  His  response 
was  "You  know  you  don't  have  time  for  that.  Get  to  work." 

Though  you  might  consider  my  analogy  somewhat  facetious,  it  is  still  true 
today  that  we  are  forced  to  expedite  all  proceedings,  certainly  not  imthinkingly, 
but  with  inadequate  time  to  all  aspects  of  each  of  the  cases.  I  am  sure  you  will 
agree  that  this  is  not  the  way  to  handle  the  important  matters  that  are  brought 
before  the  federal  judiciary. 

In  his  year-end  report,  the  Chief  Justice  indicates  that  in  the  fiscal  year  1975, 
the  caseload  per  judge  was  402  cases,  as  compared  with  317  cases  per  judge  in 
1970.  He  further  points  out  t)mt,  ba.sed  on  preliminary  data  and  projected  filings, 
the  ijer  judge  caseload  for  the  fiscal  year  ending  June  30,  1976,  wdll  be  450  cases, 
an  increase  of  42  percent  since  1970. 

However,  he  calls  particular  attention  to  the  fact  that,  by  virtue  of  a  wide 
range  of  changes  in  procedures  and  methods,  and  the  input  of  longer  judicial 
hours,  there  has  been  vast  improvement  in  the  disposition  rate  of  cases,  rising 
from  the  average  disposition  per  judgeship  in  1970  of  292  cases,  to  371  disposi- 
tions in  1975,  as  increase  of  27  percent.  Nevertheless,  and  because  there  is  a  limit 
to  all  human  endurance,  even  that  of  judges,  the  new  fillings  continue  to  out- 
distance all  liuman  and  technological  efforts,  so  that  355  cases  per  judgeship 
awaited  disposition  in  19'(5,  as  compared  to  285  in  1970. 

The  report  continues  with  the  pessimistic  projection  of  19,400  appellate  filings 
for  the  current  fiscal  year,  or  600  per  judgeship,  a  phenomenal  113  percent  in- 
crease since  196S,  ^^hen  the  present  number  of  courts  of  appeal  judgeships  was 
established.  In  that  year,  6615  cases  awaited  disposition  in  the  eleven  courts  of 
appeal ;  as  of  July  1,  1975,  there  were  12,128  cases. 

It  should  be  abundantly  clear  that  additional  judgeships  are  needed.  Yet  the 
Congress  has  failed  to  inove  on  the  Omnibus  Bill,  placed  before  that  body  in  1972. 
The  Bill,  supported  by  the  Administrative  Office  of  the  United  States  Courts  and 
the  Judicial  Conference,  fuDiished  full  statistical  background  for  52  additional 
District  judgeships  and  13  additional  appellate  judgeships.  Four  years  ago  Con- 
gress required  submission  of  a  four-year  projection  of  judicial  manpower  needs. 
In  1976,  there  is  a  similar  mandate  for  the  period  of  1976-80.  notwithstanding 
the  fact  that  there  has  been  no  Congressional  action  to  meet  the  needs  already 
delineated.  The  new  Bill  has  not  been  presented,  but  will  probably  embody  a  re- 
quest for  approximately  80  additional  judgeships. 

Currently,  a  Bill  before  Congress  requesting  45  additional  District  judgeships 
has  been  approved  by  the  Senate  Judiciary  Committee,  but  it  awaits  full  Senate 
action.  The  District  of  Maryand  has  not  been  included  in  the  Bill.  There  is  also 
currently  before  the  House  Judiciary  Committee,  chaired  by  Congressman 
Rodino,  a  Bill  to  provide  seven  additional  appellate  judgeships,  which  the  Senate 
has  already  cleared. 

Now,  of  course,  the  statistics  to  which  I  have  referred  pertain  to  the  entire 
country.  These  are  raw  caseload  figures,  without  any  built-in  compensation  factor 
for  time  and  effort  expended  in  certain  types  of  litigation  or  the  relative  case 
with  which  some  litigation  is  disposed  of,  and  in  no  way  reflect  the  number  of 
parties  to  each  case,  the  relative  nature  and  complexity,  or  whether  the  litigation 
and  trial  are  of  a  protracted  nature.  Nor  do  the  figures  gauge  the  degree  of  judge- 
involvement,  as  in  non-jury  <  ases,  where  the  judge  is  obliged  to  make  findings  of 
fact  and  conclusions  of  law  as  conditions  precedent  to  disposition.  However,  the 
sheer  volume  is  sufficient  to  create  a  burden  insofar  as  the  District  Court  is 
concerned. 
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To  give  the  statistics  more  impact  as  far  as  all  of  you  are  concerne<l,  at  the 
end  of  calendar  year  1975,  there  was  an  increase  in  civil  filings  of  27  percent  over 
1974  (1882-1483),  an  increase  of  14  percent  in  criminal  filings  (879- '(72)  and  a 
61  percent  increase  in  bankruptcy  filings  (1263-783).  While  the  volume  of  increase 
alone  is  ample  proof  of  an  o\erload,  even  more  disturbing,  as  far  as  the  District 
of  Maryland  is  concerned,  is  the  added  effect  of  the  increasingly  complex  nature 
of  the  litigation  brought  here. 

Even  thougli  we  range  about-mid-point  in  raw  figure  caseload  growth  in 
District  Courts  throughout  the  counti-j',  we  ha^•e  been  inundated  with  the  type  of 
litigation  for  w'liich  there  is  no  adequate  measure  on  the  bare  statistical  scale, 
and  wliich  has  been  imposing  a  tremendous  strain  on  the  judges  of  your  court. 

The  unique  nature  of  our  caseload  became  apparent  to  the  Bench  back  in 
1970  when,  even  with  the  additional  judgeships,  we  were  still  experiencing  diffi- 
culties in  keeping  pace  with  the  new  filings.  Un  the  civil  side  was  the  involved 
multi-party,  complex  antitrust,  and  patent  type  litigation,  as  well  as  matters 
raising  grave  constitutional  issues  and  new  and  serious  legal  problems.  On  the 
criminal  side  were  the  multi-count,  multidefendant  indictments  being  brought  by 
several  Grand  Juries. 

In  the  turbulent  60's.  new  procedures  were  adopted  by  the  federal  judiciary  in 
order  to  try  to  keep  pace  with  the  ever-increasing  caseload.  For  examples,  there 
were  the  adoption  of  the  individual  calendar,  the  introduction  of  the  Magistrate 
system,  and  che  establishment  of  the  Federal  Judicial  Center. 

The  first  duty  of  the  Center  was  to  make  a  definitive  study  of  the  overall  situ- 
ation of  the  Courts  in  order  to  determine  what  innovations  might  assist  in  the 
meting  out  of  justice.  The  study  resulted  in  recommendations  for  additional  sup- 
porting personnel,  new^  techniques  such  as  video-tape  proceedings,  computerized 
handling  of  jury  venires,  and  several  others.  In  addition,  the  judges  were 
obliged  to  go  back  to  school  for  discussion  and  education  in  adopting  the  im- 
proved methods  for  disposition  (<f  the  expanded  litigation  being  pressed  upon  the 
Courts. 

As  part  of  its  original  endeavor,  the  Center  also  made  a  survey  to  attempt  the 
application  of  a  so-called  weighted  caseload  concept  or  standard,  to  measure  the 
personnel  needs  of  the  various  Courts.  The  basis  of  this  theory  was  a  detailed 
time  study  maintained  by  all  of  the  judges  over  a  certain  period  of  time.  The 
individual  studies  were  ))rocessed  through  a  computer  at  the  Department  of 
Agricultui'e.  The  resultant  standard,  insofar  as  I  am  concerned,  was  completely 
unsatisfactory  since  it  was  bottomed  on  fallacious  theory,  and  I  have  some  hope 
that  the  weighted  caseload  concept  is  being  reevaluated.  However,  there  is  strong 
opposition  to  abandonment  of  this  criterion  by  those  District  Courts  which  benefit, 
from  its  utilization. 

Time  has  proven  that  the  theory  is  the  wrong  concept  on  which  to  accurately 
access  the  caseload  burden  of  the  Metropolitan  District  Courts  of  which  Mary- 
land is  one.  In  these  courts  are  filed  75  percent  of  the  criminal  caseload  and  56 
percent  of  the  civil  caseload  in  the  entire  Federal  Court  system.  It  is,  therefore, 
most  important  that  these  courts  receive  some  relief  and  assistance. 

I,  early  on,  felt  that  the  District  of  Maryland  was  in  a  position  apart  from 
many  others,  as  far  as  the  caseload  was  concerned.  I  requested  that  the  Federal 
Judicial  Center  make  an  indepth  study  of  our  Court,  the  first  such  study  in  the 
country.  Since  that  time,  I  might  add.  similar  studies  have  been  made  in  the 
Eastern  District  of  Louisiana,  in  New  Orleans,  the  Southern  District  of  Florida, 
in  Miami,  the  Eastern  District  of  Pennsylvania,  in  Philadelphia,  and  in  the 
Central  District  of  California,  in  Los  Angeles.  I  understand  there  is  akso  a  current 
request  for  study  of  the  District  Court  for  the  Southern  District  of  New  York. 

Upon  completion  of  this  study — as  I  have  mentifmed,  the  first  such  to  be  made 
in  the  country — certain  procedures  were  instituted  by  us  which  it  was  hoi)ed 
would  aid  in  expediting  the  processing  and  disposition  of  our  caseload.  However, 
I  am  sorry  to  report  that  we  have  yet  to  receive  the  necessary  additional  support- 
ing personnel  which  was  sviggested  by  the  Center  study,  and  which  would  permit 
us  to  fully  implement  all  of  the  suggestions  made. 

However,  as  a  direct  result  of  comparison  of  the  study  reports  of  the  five  Dis- 
trict Courts,  it  was  interestingly  revealed  that  the  District  of  Maryland,  unlike 
the  other  four,  had  no  large  identifiable  category  of  cases  which  can  be  easily  dis- 
posed of — marine  personal  injury  and  other  personal  injury  litigation,  copyright 
and  trademark  cases,  cargo  damage  cases.  Moreover,  it  was  determined  that  we 
have  more  multi-count,  multi-defendant  criminal  matters  than  any  of  the  other 
courts  studied.  Indeed,  we  rank  fifth  in  the  country  in  the  number  of  bank  rob- 
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beries.  Also  of  note  is  tliat  Maryland  has  approximately  one-third  of  the  antitrust 
and  patent  cases  filed  in  the  Fourth  Circuit. 

In  addition,  Maryland  is  one  of  five  Districts  in  the  country  with  criminal  case- 
loads which  are  one-half  of  the  civil  caseloads.  Of  the  other  Districts,  three  are 
located  close  to  the  Mexican  border,  and  the  majority  of  their  cases  involve  illegal 
immigration  and,  most  recently,  illegal  importation  of  drugs  or  controlled  sub- 
stances. The  remaining  District,  the  Eastern  District  of  Michigan,  at  Detroit, 
has  a  more  similar  caseload  to  ours,  in  nature  of  offenses  and  complexity  of 
litigation. 

A  perusal  of  the  nature  of  the  offenses  included  on  our  criminal  calendar  indi- 
cates more  so-called  sophisticated  or  "white  collar"  offenses  (such  as  mail  fraud, 
income  tax  evasion)  involving  professional  persons  and  public  ofl^cials,  than  any 
other  District  in  our  Circuit,  and  probably  in  the  United  States.  This  type  of 
litigation,  almost  of  necessity,  involves  protracted  trial.  Few  of  our  criminal 
matters  fall  within  the  routine  category,  almost  all  involving  multi-defendant, 
multi-count  indictments. 

Adding  to  our  dilemna  was  the  passage  of  the  so-called  Speedy  Trial  Act  of 
1974.  The  implementation  of  this  piece  of  legislation  over  the  five  year  period 
beginning  July  1,  1975,  will  climax  in  your  court  being  virtually  foreclosed  from 
trying  and  but  criminal  matters.  Of  course,  I  am  certain  that  it  was  very  difficult 
for  any  Congressman  to  vote  against  a  speedy  trial.  In  some  circles  this  has  been 
likened  to  being  against  the  flag  and  motherhood.  However,  upon  inquiry  of  some 
of  our  elected  representatives,  it  was  readily  learned  that  they  thought  they  were 
voting  against  the  so-called  street  crimes,  burglary,  theft,  etc.  which  are  triable 
in  the  State  Courts.  They  did  not  realize  they  were  imposing  an  additional  burden 
on  the  federal  courts  of  eventually  either  trying  all  indicted  criminals  within 
sixty  days  or  turning  them  loose. 

Despite  repeated  warnings  from  the  Chief  Justice,  Congress  has  continued,  and 
indeed  seems  to  have  speeded  up,  the  enactment  of  legislation  which  confers 
jurisdiction  on  the  federal  judiciary  involving  issues  which  have  no  place  on  our 
docket,  by  virtue  of  either  nature  or  interest,  and  properly  belong  before  the  State 
Courts,  if  anywhere. 

The  continuing  flow  of  legislation,  without  supplementing  the  tools  of  our 
trade — additional  judges  and  supporting  personnel — can  only  result  in  a  total 
inundation  and  frustration  of  our  Fedreal  Judical  system.  It  most  assuredly  has 
had  a  noticeable  effect  on  your  district  court.  But  the  legislation  to  provide  addi- 
tional judicial  and  other  manpower  pends  before  a  Congress  in  an  election  year. 
The  time  for  action,  of  course,  is  now,  but  it  would  not  appear  we  can  expect 
any  immediate  assistance,  even  though  everyone,  including  the  news  media, 
clearlv  understands  our  situation  and  urges  action. 

In  common  with  the  other  federal  District  Courts,  we  must  carry  the  burden  of 
enforcing  the  ever-expanding  constitutional  rights  of  the  individual  and  the 
class.  To  a  greater  extent  than  the  other  courts,  however,  we  of  the  District  of 
Maryland  are  faced  with  the  confrontations  between  federal  agencies  established 
bv  tiie  United  States  Congress  and  the  State.  Our  jurisdiction,  either  by  judicial 
fiat  of  Congressional  act,  is  practially  limitless.  Our  ever-expanding  judisdiction 
extends  to  such  momentous  constitutional  issues  as  the  suitable  length  of  one's 
hair  and  the  extent  of  discipline  to  be  meted  out  in  our  school  system— to  the 
right  of  a  State  to  perform  an  age-old  function. 

I  could  bombard  vou  with  other  statistics  and  generalizations,  but  I  feel  sure 
that  all  of  you,  as  practitioners  of  the  law,  see  clearly  the  delineations  and  the 
hue  of  the  picture  I  have  been  painting  for  you.  There  is  every  indication  that 
if  we  do  not  secure  additional  judgeships  for  the  District  and  Maryland,  it 
will  be  almost  impossible  to  try  your  civil  litigation,  no  matter  what  the  degree 
of  its  complexity,  if  we  continue  on  the  current  course.  For  the  one  and  one-half 
years,  the  juries  of  your  court  have  been  gradually  falling  behind  in  the  dis- 
position of  their  civil  caseloads  because  of  the  rate  of  increase  in  new  filings. 
We  who  are  most  intimately  familiar  with  the  situation  can  see  no  improvement 
in  sight,  you  have  noted,  we  are  obliged,  and  will  be  increasingly  obliged,  to 
turn  our  full  attention  to  criminal  matters. 

There  will  be  small  hope  for  resolution  of  meritorious  and  serious  private 
litigation  in  a  federal  forum  unless  additional  judgeships  are  created  and  ade- 
quate supporting  personnel  applied.  Even  more  important  there  must  be  a 
slowing  down  of  jurisdiction — expanding  legislation  on  the  part  of  your  Congress. 


Assistant  ATTORNEY  csenebal 

ANTITRUST  DIVISION 
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Additional  Material  Relating  to  Title  V 

^cpmrttttent  nf  justice 

•ffiasljmgtott,  '§.<£,.     20530 
January   6,    1976 


Senator  Philip  A.  Hart 

Chairman 

Subcommittee  on  Antitrust  and  Monopoly 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510 

Dear • Chairman  Hart: 

Pursuant  to  a  request  by  your  staff,  enclosed  is  a 
statistical  table  setting  forth  the  disposition  of  the 
Division's  motions  for  preliminary  injunctions  in  Section  7 
cases  since  the  1950  amendment  to  Section  7  of  the  Clayton 
Act. 

This  information  should  refute  any  suggestion  that  the 
Division  indiscriminately  seeks  preliminary  injunctions. 
During  this  twenty-five  year  period,  the  Division  sought 
only  43  full  or  partial  preliminary  injunctions  that  have 
been  opposed  by  defendants.   Excluding  four  pending  cases, 
the  Division  was  ultimately  successful  in  31  of  those  39 
cases. 

During  the  hearings  on  S.  1284,  the  point  was  made  that 
the  Division  was  successful  at  the  ensuing  trial  in  only  one 
case  in  which  a  preliminary  injunction  had  been  denied 
(United  States  v.  Phillips  Petroleum) .   The  table  suggests 
that  this  is  a  misleading  statistic  since  the  Division  was 
ultimately  successful  in  16  of  the  23  cases  in  ^which  a 
preliminary  injunction  was  denied  and  the  case  then  proceeded 
to  final  judgment. 

I  shall  be  happy  to  provide  you  with  whatever  addi- 
tional information  you  may  regard  as  of  assistance  in 
securing  the  passage  of  S.  12  84. 

Sincerely, 


THOMAS  E.  KAUPI 
Assistant  Attorney  y6eneral 
Antitrust  Division 
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Assistant  ATtomay  seraMAL 

ANTITMUST  DIVISION 


department  of  justice 

Pa»limgtot,^.C[I-  20530 


January  8,  1976 


Honorable  Philip  A.  Hart 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Hart: 

In  response  to  your  request  the  following  information 
has  been  compiled  for  the  fiscal  years  1970  through  1975: 

Merger  cases  filed: 

1970    1971    1972    1973    1974    1975 
~I5~     23      19      16      13       3 

Of  the  89  merger  cases  filed  during  this  period 
29  were  terminated  by  consent  judgments,  21  dismissed 
as  the  merger  was  abandoned  and  2  were  litigated  and 
won.   In  addition  to  the  52  cases  won,  the  Government 
lost  11  litigated  cases.   Twenty  six  of  these  merger 
cases  were  pending  at  the  end  of  fiscal  1975. 

Sincerely  yours. 


THOMAS   E.    KAUPyER 

Assistant  Attorney  General 

Antitrust  Division 
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FEDERAL  TRADE  COMMISSION  -^^^    ^  ^  ^^^^ 

WASHINGTON.  D.  C.    20580 

OFFICE  OF  THE  GENERAL  COUNSEL 

January  7,  1976 


The  Honorable  Philip  A.  Hart 
Chairman,  Subcommittee  on  Antitrust 

and  Monopoly 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Mr.  Chairman: 

Prior  to  leaving  the  Commission  on  December  31,  1975, 
Chairman  Engman  asked  me  to  see  that  you  receive  a  timely 
reply  to  your  letter  of  December  16,  197  5,  inquiring  about 
the  Commission's  merger  activity  during  the  last  5  years. 
In  response  to  your  questions,  the  staff  of  the  Bureau  of 
Competition  has  assembled  the  following  data: 


1970 

1971 

1972 

1973 

1974 

1975 

Mergers 
cases  brought 
by  FTC 

2 

8 

5 

2 

9 

3 

No.  settled 

3 

3 

2 

6 

4 

1 

by  FTC 

No.  litigated 
and  won  by  FTC 

2 

3 

0 

3 

0 

3 

No.  settled 

1 

1 

2 

1 

3 

4 

after  litigation 
initiated 

Losses  0      0       2       1        L  ^ 

There  are  14  merger  cases  still  pending  as  of  this  writing. 

The  Commission  welcomes  your  continuing  interest  in  our 
law  enforcement  activities. 


Sincerely, 
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UNITED  STATES  DEPARTMENT  OF  JUSTICE 

WASHINGTON,  D.C.     20530 

November  18,  1975 


«fcr  to  InitiaU  aacl  Nuxobcr 


Mr.  Ralph  Oman 

Legislative  Assistant 

Room  260-F 

Russell  Senate  Office  Building 

Washington,  D.C.   20510 

Dear  Ralph: 

Enclosed  is  a  possible  reformulation  of  the  stay 
provisions  of  Title  V  of  S.  1284,  which  we  discussed 
yesterday  afternoon. 

While  this  language  is  quite  tentative  and  has  not 
been  reviewed  by  Tom  Kauper,  it  is  something  which  seems 
responsive  to  the  concerns  expressed  during  our  meeting  last 
week  and  it  at  least  is  worthy  of  discussion. 

In  particular,  you  will  find  that  the  only  "automatic" 
feature  of  this  provision  is  that  consummation  is  prohibited 
until  the  district  court  is  able  to  hold  a  hearing  on 
the  matter.   This  would  ordinarily  be  only  a  very  short 
period  of  time,  since  the  language  further  directs  the 
court  to  proceed  as  expeditiously  as  possible.   Whether  a 
stay  will  then  be  entered  to  prevent  consummation  until 
litigation  is  completed  will  depend  upon  whether  the 
court  can  make  the  findings  specified  by  the  language  based 
on  the  record  established  during  the  hearing. 

As  I  indicated  to  you  yesterday,  we  regard  as  crucial 
to  an  effective  enforcement  program  the  ability  to  avoid 
consummation  of  transactions  which  are  ultimately  adjudged 
to  violate  Section  7.   Absent  such  an  ability,  the  divestiture 
problems  become  in  large  part  unmanageable.   The  most 
horrible  example  is  perhaps  the  El  Paso  Gas  case,  in^ 
which  divestiture  took  16  years  to  accomplish  following 
the  denial  of  a  preliminary  injunction  and  ultimate 
success  on  the  merits. 

I  would  be  interested  in  your  reaction  to  this 
language.   Let's  keep  in  touch. 

Sincerely, 


JOE  SIMS 

Deputy  Assistant  Attorney  General 

Antitrust  Division 
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Hill,  Christopher  and  Phillips,  p.  c. 

2000    L    STREET,  N.W. 
WASHINGTON,  D.  C.2003e 


DEC  2  W 


(202)  452-7040 
November  25,  1975 


The  Honorable  Philip  A.  Hart 

Chairman 

Subcommittee  on  Antitrust  and 

Monopoly 
Senate  Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.  20515 

Re:  S.1284 

Dear  Senator  Hart: 

We  are  writing  on  behalf  of  our  client,  the  Association 
of  Closed-End  Investment  Companies  ("Association"),  with 
respect  to  the  provisions  of  Title  V  of  S.1284. 

The  Association  is  a  group  of  2  3  investment  companies 
with  assets  of  over  $3  billion.   All  of  the  companies  are 
registered  with  the  Securities  and  Exchange  Commission  under 
the  Investment  Company  Act  of  1940.   A  list  of  the  Associ- 
ation membership  is  attached  hereto. 

Closed-end  investment  companies,  like  open-end  invest- 
ment companies  (commonly  called  "mutual  funds"),  provide 
investors  with  an  opportunity  to  invest  in  the  securities 
markets  through  professional  management  of  diversified 
portfolios.   Closed-end  companies,  however,  unlike  mutual 
funds,  neither  continuously  offer  nor  redeem  their  shares. 
Instead,  their  securities  are  bought  and  sold  in  the  various 
trading  markets . 

Closed-end  investment  companies,  like  other  insti- 
tutional investors,  also  buy  and  sell  securities  in  the 
nation's  trading  markets  on  a  regular  basis.   Indeed, 
such  portfolio  trading  operations  lie  at  the  heart  of 
the  investment  company  business,  and  any  interference 
with  these  activities  could  seriously  affect  the  public 
shareholders  of  these  companies.   For  this  reason,  the 
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Hill, Christopher  and  Phillips,  p.  c. 

To:   The  Honorable  Philip  A.  Hart 
November  25,  1975 
Page  2 

Association  has  had  discussions  with  Bernard  Nash,  Esquire, 
Assistant  Counsel  to  your  Subcommittee  on  Antitrust  and 
Monopoly,  concerning  the  need  for  certain  amendments  to 
Title  V  of  S.1284. 

The  Association  believes  amendments  are  necessary 
to  avoid  a  drastic  and  entirely  unintended  effect  of  the 
bill  on  the  routine  portfolio  trading  operations  of  closed- 
end  investment  companies  and  other  institutional  investors. 
Since  such  investors  generally  do  not  invest  for  the  pur- 
poses of  control,  their  portfolio  transactions  do  not  raise 
the  underlying  antitrust  problems  to  which  Title  V  is  di- 
rected.  Nevertheless,  Title  V  of  S.1284,  as  reported  by 
the  Subcommittee  to  the  full  Committee,  does  not  contain 
a  statutory  exemption  for  those  transactions  and  requires 
a  number  of  other  clarifying  changes. 

We  enclose  herewith  a  draft  of  proposed  amendments 
which  would  effect  the  necessary  changes  to  Title  V  for 
these  limited  purposes.   The  proposed  amendments  are 
similar  to  those  discussed  with  Mr.  Nash,  except  that 
we  have  added  to  the  proposed  definition  of  "voting 
securities"  the  phrase: 

"or,  with  respect  to  unincorporated  issuers, 
persons  exercising  similar  functions" 

We  also  enclose,  for  your  consideration,  a  discussion  of 
a  problem  relating  to  the  determination  of  ten  percent 
ownership  which  we  believe  should  be  mentioned  in  the 
Committee  Report  as  requiring  resolution  by  administrative 
rule-making. 

VJe  believe  that  if  Title  V  of  S.1284  were  amended  as 
proposed,  and  the  suggested  administrative  action  were 
taken  by  the  Federal  Trade  Commission,  the  bill  would  not 
adversely  affect  the  portfolio  operations  of  closed-end 
investment  companies  and  other  institutional  investors 
similarly  situated.   In  that  event,  the  Association  of 
Closed-End  Investment  Companies  would  have  no  objection 
to  Title  V  of  the  bill. 

The  Association  appreciates  the  thoughtful  consider- 
ation given  by  Mr.  Nash  to  the  problems  raised  by  Title  V 
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Hill, Christopher  and  Phillips,  p.  c. 

To:   The  Honorable  Philip  A.  Hart 
November  25,  1975 
Page  3 


of  S.1284.   If  you  or  your  staff  have  any  questions  con- 
cerning this  matter  please  do  not  hesitate  to  call  upon 
us. 

Sincerely  yours, 


Richard  M.  Phillips 


Enclosures 
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2  material  as  the  Federal  Trade  Commission  shall  by  general 

2  regulation  prescribe,   after  consultation   with   the  Assistant 

3  Attorney  General,  and  after  notice  and  submission  of  views, 

4  pursuant  to  section  553  of  title  5,  United  States  Code. 

5  "(4)  (A)   The  Federal  Trade  Commission,  after  con- 
5  sultation  with  the  Assistant  Attorney  General,  is  authorized 

7  and  directed  to  define  the  terms  used  in  this  section,  prescribe 

8  the  content  and  form  of  reports,  by  general  regulation  except 

9  classes   of  persons   and   transactions   from   the   notification 

10  requirements  thereunder,  and  to  promulgate  rules  of  general 

11  or  special  applicability  as  may  be  necessary  or  proper  to  the 

12  administration  of  this  section,  insofar  as  such  action  is  not 

13  inconsistent  with  the  purposes  of  this  section,  after  notice  and 

14  submission  of  views,  pursuant  to  section  553  of  title  5,  United 

15  States  Code. 

following 

16  "(B)  The  /rtgtdnimrts-exctptbvg-  classes  of  -j^erstms-and 

are  exempt   from  the  notification  requirements  of 

17  transactions  /sh^-4^0lmh-,-4)id--fteed-^)wt--h&-Uimttd--to"tke 
this   section: 

18  following-eseoepti&ns — 

19  "(A)  goods  or  realty  transferred  in  the  ordinary 

20  course  of  business; 

21  "(B)    bonds,  mortgages,   deeds  of  trust,   or  other 

which  are  not  voting  securities; 

22  obligations/wiihmttr'i^img-f'ight&i 

23  "(C)    interests  in   a  corporation   at  least  50  per 

24  centum  of  the  stock  of  which  is  already  owned  by  the 

25  acquiring  person  or  a  wholly-owned  subsidiary  thereof; 
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1  "(D)  transfers  to  or  from  a  Federal  agency  or  a 

2  State  or  political  subdivision  thereof; 

3  "(E)   transactions  exempted  from  collateral  attack 

4  under  section  7  of  this  Act  if  approved  by  a  Federal 

5  administrative   or   reyulatory   ayency:   Provided,    That 

6  duplicate  originals  of  the  information  and  documentary 

7  mateTial  filed  with  such  agency  shall  be  contemporaneous- 

8  ly  filed  with  the  Federal  Trade  Commission  and  the  As- 

9  sistant  Attorney  General; 

10  "(F)   transactions  which  require  agency  approval 

11  under  section  18(c)  of  the  Federal  Deposit  Insurance 

12  Act  (12  U.S.C.  1828(c)),  as  amended,  or  section  3  of 

13  the  Bank  Holding  Company  Act  of  1956  (12  U.S.C. 

14  1842),  as  amended; 

15  "(Cr)  acqumtions,  solely  for  the  purpose  of  invest- 

voting   securities,    if  at  the  time  of  such  acquisition,  the 

16  ment,  of  /st^€k-u>h^ir-t'he-stock  acquired  or  held  dom-  not  securities 

outstanding  voting  securities  of  the  issuer; 

17  exceed  10  per  centum  of  the fDotrng-tngkis-h 

voting  securities   if,   at  the  time  of  such  acquisition, 

18  "(H)  acquisitions  of /steekzwiie^t  the^ioc-kr  acquired 
do  securities 

19  -does/ not  increase,  directly  or  indirectly,   the  acquiring 


outstanding  voting  .securities  of  the  issuer; 
w**I  share  of  /bQivigxighi^j^and.- 


20  person  s  -or-p^t^sons- 

21  "(I)  acquisitions,  solely  for  the  purpose  of  invest-  j 

voting  securities  pursuant  to  a  plan  of  reorganization  or  dissolution^ 

22  ment,  of/ assets,  other  than  votingy&toi^ or  other  voting  ^. 

securities  «? 

23  share  capital,  by  any  bank,  banking  association,   trust 

investment  company 

24  company,/or  insurance  company,  in  the  ordinary  course 

25  of  its  business. 

"(C)     For  the  purpose  of  subsection   (b)(li)(B)   of  this   section, 
'voting  security'   means  any  security  presently  entitling  the  ovmer 
or  holder  thereof  to  vote   for  the  election  of  directors  of  a  company«r|^ 
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AMERICAN 

LIFE    INSURANCE 

ASSOCIATION 


1730    PENNSYLVANIA    AVENUE.  N,W.   WASHINGTON,  D.  C    20006  WILLIAM    B.   HABMAN,  JR. 

(202)872-8750  executive  vice  president 

December  3,   1975 


OeC  5 


1975 


The  Honorable  Philip  A,   Hart 
Chairman,   Subcommittee  on  Antitrust 

and  Monopoly 
Committee  on  the  Judiciary 
United  States  Senate 
Washington  DC    20510 

Dear  Mr.    Chairman: 

In  accordance  with  your  request,   we  have  reviewed  the  exemptive 
amendments  to  Title  V  of  S.1284  included  in  the  bill  as  reported  on  July  28 
by  the  Antitrust  and  Monopoly  Subcommittee.     We  also  have  reviewed  the 
additional  exemptive  provisions  proposed  by  the  Investment  Company 
Institute  on  behalf  of  the  mutual  ftind  industry  and  by  an  association  of 
closed-end  fxinds. 

Our  Association  represents  379  companies,   with  assets  of  $254 
billion,   including  at  year-end  1974  $96.  6  billion  in  corporate  debt  securities 
and  $21.  9  billion  in  corporate  equity  securities.     On  behalf  of  our  member- 
ship,  we  very  much  appreciate  the  consideration  and  cooperation  afforded 
by  the  Subcommittee  and  its  staff  in  evaluating  our  concerns  about  the  im- 
pact of  Title  V  on  capital  formation  by  industry  in  general  and,    specifically, 
on  our  investment  function.     We  are  satisfied  that  inclusion  in  Title  V  of 
the  exemptions  reported  by  the  Subcommittee  coupled  with  those  proposed 
by  the  mutual  ftmd  industry  will  assure  that  Title  V  does  not  adversely  af- 
fect the  capital  markets  or  the  ability  of  the  life  insurance  industry  to 
continue  its  investment  function  in  the  capital  markets. 

Again,   our  appreciation  for  the  Subcommittee's  effort  in  under- 
standing our  concerns. 

Sincerely  yours. 


WBHiecn 


William  B.   Harman,   Jr.       >/ 
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November  21,  1975 

Honorable  Philip  A.  Hart,  Chairman 
Subcommittee  on  Antitrust  &  Monopoly 
Senate  Committee  on  the  Judiciary 
127  C  Street,  N.  E. 
Washington,  D.  C.   20515 

Re:   Title  V  of  S.  1284 
Dear  Senator  Hart: 

On  Friday,  October  31,  1975,  I  met  with  Bernard  Nash,  Esq., 
Assistant  Counsel  to  the  Subcommittee  to  discuss  various  amendments 
to  Title  V  of  S.  1284.   Attached  hereto  are  copies  of:   (1)  our 
proposed  amendments;  (2)   a  summary  of  these  proposed  amendments; 
and  (3)  our  suggested  language  for  the  Committee  report. 

We  believe  that  if  Title  V  is  amended  as  suggested  and  if 
the  Committee  report  sets  forth  the  suggested  language.  Title  V 
would  not  adversely  affect  the  investment  programs  of  mutual 
funds  in  the  capital  markets. 

We  greatly  appreciate  the  consideration  you  and  your  staff 
have  given  this  matter.  Please  do  not  hesitate  to  contact  us  if 
we  may  be  of  further  assistance. 

Very  truly  yours, 

Matthew  P.  Fink 
Associate  Counsel 

Attachments 
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ASSOCIATION  of  REGISTERED  BANK  HOLDING  COMPANIES 

730  FIFTEENTH   STREET,   N.W.,   WASHINGTON,   D.C.   20005 

DONALD  L    ROGERS 

(202)  3931I5« 


EXECUTIVE  DIRECTOR 


November  10,  1975 


Honorable  Philip  A.  Hart,  Chairman 
Subcommittee  on  Antitrust  and  Monopoly 
Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

I  have  been  advised  by  your  Assistant  Counsel,  Bernard  Nash, 
that  consideration  is  being  given  to  an  exemption  to  the  premerger 
notification  requirements  of  Title  V  of  your  bill,  S.  1284,  as 
follows : 

"(G)  transactions  which  require  agency  approval  under 
section  4  of  the  Bank  Holding  Company  Act  of  1956  (12  U.S.C. 
IS^^S),  as  amended:   Provided,  that  duplicate  originals  of 
the  information  and  documentary  material  filed  with  such 
agency  shall  be  contemporaneously  filed  with  the  Federal 
Trade  Commission  and  the  Assistant  Attorney  General  at 
least  thirty  days  prior  to  consummation  of  the  proposed 
transaction. " 

As  we  understand  this  proposal,  a  bank  holding  company  would 
be  exempted  from  Title  V  of  your  bill  in  regard  to  section  4 
transactions,  if  the  company  filed  a  copy  of  its  application  for 
a  section  4  acquisition  with  the  Federal  Trade  Commission  and  the 
Assistant  Attorney  General  at  the  same  time  the  application  is 
filed  with  the  Federal  Reserve  Board.   Experience  has  shown  that 
more  than  thirty  days  elapse  between  the  time  an  application  is 
filed  with  the  Board  and  a  transaction  under  section  4  is 
consummated. 

The  proposed  exemption  meets  the  objections  we  raised  in 
our  statement  of  August  27,  1975,  and  we  hope  the  exemption  will 
be  adopted  by  the  Senate  Committee  on  The  Judiciary. 

Sincerely  yours, 


Donald  L.  Rogers 
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1 709  NEW  YORK  AVENUE.  N.W.  /  WASHINGTON.  DC,  20006  /  TEL,  (202)  785-91 50 

January  16,  1976 


HAND  DELIVERED 
Senator  Phillip  Hart 
Chairman,  Senate  Antitrust 

and  Monopoly  Subcommittee 
127  C  Street,  N.E. 
Washington,  D,  C.   20510 

RE:   Title  V,  S.  1284 

Dear  Senator  Hart: 

We  have  examined  Title  V  of  S.  1284,  the  Antitrust 
Improvements  Act,  in  connection  with  mergers  of  savings  and 
loan  associations  and  savings  and  loan  holding  companies. 
Under  the  present  version  of  S.  1284  such  institutions  would 
be  required  to  provide  pre-merger  notification  to  FTC  and 
the  Justice  Department  30  days  before  the  effective  date  of 
the  merger.   However,  Section  408(e)  of  the  National  Housing 
Act  which  governs  acquisitions  of  savings  and  loan  associa- 
tions by  savings  and  loan  holding  companies  requires  the 
FSLIC  to  notify  the  Justice  Department  30  days  before  it 
issues  an  approval  of  such  acquisitions.   In  view  of  this 
existing  statutory  notification  requirement  contained  in 
Section  408(e)  the  information  required  by  Title  V  would 
merely  duplicate  information  which  the  FSLIC  is  presently 
required  by  law  to  submit  to  the  Justice  Department.   In 
addition,  although  there  is  no  waiting  period  where  mergers 
of  Federally-insured  savings  and  loan  associations  are 
involved,  strict  compliance  with  the  Federal  antitrust  laws 
is  necessary.   Moreover,  the  Federal  Home  Loan  Bank  Board's 
regulations  require  extensive  information  from  merger 
applicants  which  could  be  utilized  to  comply  with  the  pre- 
merger notification  provisions  of  Title  V  without  affecting 
the  data  which  is  necessary  for  both  the  Justice  Department 
and  Federal  Trade  Commission  to  receive  in  order  to  under- 
take a  careful  and  informed  antitrust  analysis. 

In  light  of  the  above,  we  would  suggest  an  amendment  to 
Title  V  of  S.  1284.   First,  we  would  suggest  that  in  view  of 
the  existing  statutory  requirement  for  pre-merger  notifica- 
tion to  the  Department  of  Justice  in  Section  408  (e)  of  the 
National  Housing  Act  that  acquisitions  covered  by  that 
Section  be  exempted  from  the  provisions  of  Title  V.   In 
addition,  we  would  propose  that  the  data  already  submitted 
to  the  Federal  Home  Loan  Bank  Board  pursuant  to  the  Board's 
regulations  be  utilized  by  the  Department  of  Justice  and 
Federal  Trade  Commission  under  S.  1284.   We  propose  that  the 
provisions  of  Title  V  be  modified  to  permit  original  duplicate 
copies  of  such  data  to  be  forwarded  by  merger  applicants 
directly  to  the  Department  of  Justice  30  days  prior  to  the 
effective  date  of  the  merger.   No  merger  could  be  declared 
effective  until  the  30-day  period  expires.   We  feel  that 
this  would  eliminate  the  creation  of  still  another  set  of 
Federal  forms  and  would  make  maximum  use  of  the  extensive 
information  gathered  by  the  Bank  Board  in  its  analysis  of 
savings  and  loan  mergers.       , 

We  will  be  pleased  to  discuss  our  suggestions  further 
with  you  or  any  members  of  the  Committee  or  the  staff. 
Thank  you  for  your  assistance. 

Very  truly  yours. 


(^>^^/f/VWV\J<//j  •  •^;^^.A-vCu^ 


Raymond  J.  Gustini 
Staff  Counsel 


OFFICE  OF 
GENERAL  COUNSEL 
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FEDERAL    HOME    LOAN .  BANK    BOARD 

WASHINGTON.    O.  C.    205S2 


320  FIRST  STREET  N.W. 


January  26,  1976 


FEDERAL  HOME  LOAN  BANK 

SYSTEM 

FEDERAL  HOME  LOAN 

MORTGAGE  CORPORATION 

FEDERAL  SAVINGS  &  LOAN 

INSURANCE  CORPORATION 


The  Honorable  Philip  A.  Hart 

Chairman 

Subcommittee  on  Antitrust  and  Monopoly 

United  States  Senate 

Washington,  D.  C.   20510 

Dear  Mr.  Chairman: 

It  is  our  understanding  that  you  are  considering 
offering  an  amendment  to  Title  V  of  S.  1284,  the  "Antitrust 
Improvements  Act  of  1975"  which  would  exempt  acquisitions 
involving  thrift  institutions  chartered  by  the  Federal 
Home  Loan  Bank  Board  or  insured  by  the  Federal  Savings 
and  Loan  Insurance  Corporation  from  the  premerger  notifi- 
cation procedures  of  that  title.   We  understand  that  the 
proposed  exemption  would  read  as  follows: 

"(G)   transactions  which  require  agency 
approval  under  section  403  of  the  National 
Housing  Act  (12  U.S.C.  1726),  as  amended, 
and  section  5  of  the  Home  Owners'  Loan  Act 
of  1933  (12  U.S.C.  1464),  as  amended; 
Provided,  That  duplicate  originals  of  the 
information  and  documentary  material  filed 
with  such  agency  shall  be  contemporaneously 
filed  with  the  Federal  Trade  Commission  and 
the  Assistant  Attorney  General  at  least  30 
days  prior  to  consummation  of  the  proposed 
transaction;".  [Emphasis  added.] 

As  you  know,  the  Board  would  prefer  an  exemption  from 
Title  V  for  transactions  involving  insured  institutions 
which  the  Board  (or  the  Corporation)  must  approve  prior 
to  consummation.   While  the  Board  believes  that  the  pro- 
posed amendment  represents  an  improvement  over  prior 
drafts,  we  urge  that  two  changes  be  made  to  this  language. 
First,  we  suggest  that  the  underscored  "and"  in  the  above 
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quotation  be  changed  to  "or",  so  as  to  make  clear  that 
transactions  involving  state-chartered  FSLIC-insured 
institutions  are  covered  under  the  exemption.   As  the 
language  presently  reads,  it  would  cover  only  transactions 
involving  Federally  chartered  savings  and  loan  associa- 
tions, all  of  which  are  FSLIC-insured. 

Second,  the  proposed  language  does  not  exempt  from 
the  notification  requirement  supervisory  mergers  in  which 
the  Board  must  act  immediately  to  place  an  institution 
in  a  sound  and  solvent  condition.   It  is  our  understanding 
that  the  report  language  will  indicate  the  Committee's  in- 
tention that  supervisory  mergers  are  to  be  excepted  trans- 
actions under  the  Federal  Trade  Commission's  regulations 
implementing  Title  V  of  the  Act. 

I  cannot  too  strongly  emphasize  the  importance  of  pro- 
viding, in  express  statutory  language,  an  exemption  from 
the  30  day  prior  notification  requirement  for  cases  involv- 
ing supervisory  mergers.   These  mergers  are  at  the  very 
center  of  the  Board's  supervisory  responsibilities  in- 
volving negotiations  of  extreme  delicacy  and  sensitivity 
which  can  require  action  within  a  matter  of  days,  and  impos- 
ing the  most  severe  demands  upon  the  accumulated  experience 
of  this  agency  as  a  supervisor  of  financial  institutions. 
They  are  a  last  final  action  taken  by  the  Board  to  avoid 
default  and  the  consequent  draw  upon  the  reserves  of  the 
Federal  Savings  and  Loan  Insurance  Corporation.   These 
mergers  are  essential  to  a  system  of  Federal  insurance 
of  accounts  and  the  depositor  confidence  and  stability  of 
the  financial  institutions  which  that  system  brings. 

Accordingly,  we  urge  the  Committee  to  modify  the  pro- 
posed draft,  so  as  to  expressly  exempt  these  supevisory 
cases  from  the  30  day  prior  notification  requirement. 
An  amendment  such  as  we  desire  was  sent  to  Mr.  Nash  of 
your  staff  in  a  letter  dated  January  16,  1976. 

In  closing,  however,  I  would  like  to  emphasize  that 
the  Board  considers  the  proposed  amendment  to  be  a  sub- 
stantial perfection  over  prior  drafts  and  one  which,  with 
the  two  additional  amendments  offered  in  this  letter, 
the  Board  could  support. 

Sincerely, 


Charl4s  E.  Allen 
General  Counsel 


714 


NAMES  &  FACES:  The  inside  story  of  Lazard  Freres'  merger  and  acquisition  star ^ 

The  remarkable^ 


Felix  G.  Rohatyn,  at  44,  is  the  ar- 
chetype of  the  new  generation  of  in- 
vestment hankers  that  is  taking  over 
Wall  Street.  As  the  man  most  respon- 
sible for  the  renown  of  Lazard  Frferes 
&  Co.,  the  venerable  investment  bank- 
ing firm,  as  a  shrewd  deal-maker  in 
mergers  and  acquisitions,  Rohatyn  has 
had  one  of  the  most  enviable  careers  in 
the  financial  community. 

He  is  a  notable  practitioner  of  the 
idea  that  investment  banking  must  be 
a  dynamic  force  that  keeps  pace  with 
the  trends  of  its  business  clients.  He 
has  shown  an  uncanny  skill  in  develop- 
ing new  business  for  his  firm  by  capi- 
talizing on  his  clients'  ambitious  plans 
for  expansion. 

Youthful-looking,  candid,  and  well- 
connected  as  a  director  of  five  major 
corporations  and  through  the  myriad 
contacts  of  the  25  Lazard  partners  in 
the  U.  S.,  Rohatyn  has  built  Lazard's 
merger  and  acquisition  services  into 
what  senior  partner  Andre  Meyer 
terms  "the  most  spectacular  and  some- 


Rohatyn:  Model  of  the  new  breed. 


times  most  profitable  part  of  our  busi- 
ness." Meyer's  protege  ha.-;  been  partic- 
ularly busy  in  the  past  few  months,  as 
the  economy  picks  up  speed  and  the 
pace  of  acquisition  activities  quickens. 

Meyer,  who  is  also  a  partner  in  La- 
zard's French  branch  and  a  director  of 
its  British  firm,  says  that  Rohatyn  "can 
negotiate  anything."  That  is  a  mighty 
compliment  coming  from  one  of  the 
most  highly  regarded,  high-powered 
persuaders  on  the  international  finan- 
cial scene. 


It  is  Rohatyn's  ability  as  a  negotia- 
tor that  sets  him  apart  from  the  run- 
of-the-mill  partners  at  other  invest- 
ment banks,  many  of  whom  are  also 
engaged  in  developing  mergers  and  ac- 
quisitions for  their  clients.  Such  firms 
as  Lehman  Bros.,  Goldman  Sachs, 
Loeb,  Rhoades,  and  Morgan  Stanley 
are  all  verj-  active  in  the  field,  but  few 
if  any  have  succeeded  so  dramatically 
as  Rohatyn. 

In  fact,  Rohatyn's  very  success  has 
become  a  problem  for  Meyer,  who  has 


The  10-year  acquisition  trail  at  Lazard  Freres 

Client 

Deal 

PaygiNl 

1964 

Schenley  Industries 

Acquisition  of  52%  of  Buckingham 

$402,623 

I.F.I. 

Sale  of  interest  in  Ferrania  to  3M 

313.740 

1965 

Lone  Star  Cement 

Acquisition  of  facilities  of 
New  York  Trap  Rock 

618,000 

Lone  Star  Cement 

Acquisition  of  Pacific  Cement 
&  Aggregates 

150,000 

1966 

RCA 

Acquisition  of  Random  House 

250,000 

Englehard  Hanovia 

Acquisition  of  Connors  &  Hoffmann 
Footwear 

195,000 

ITT  Consumer  Services 

Acquisition  of  Airport  Parking 
Corp.  of  America 

150,000 

1967 

ITT 

Acquisition  of  Claude  Paz  & 
Visseaux 

125,000 

Douglas  Aircraft 

Acquisition  by  (McDonnell 

1,000,000 

Transamerica 

Tender  offer  for  shares  of 
United  Artists 

482,088 

RCA 

Acquisition  of  Hertz 

750,tt» 

1967-68 

1         Engelhard  Industries 

Acquisition  of  Mineral  &  Chemical 
Philipp 

760,000 

American  Potash  &  Chemicals 

1968 

Levitt  &  Sons 

Acquisition  by  Kerr-l^cGee 

125,000 

Acquisition  by  itt 

250,000 

National  Periodical  Publications 

Acquisition  by  Kinney  National 

300,000 
600,00(f 

ITT 

Acquisition  of  Rayonier 

'" 

Acquisition  of  Pennsylvania 
Glass  Sand 

250,000 

irr 

Acquisition  of  Continental  Baking 

400,000. 

Owens-Illinois 

Acquisition  of  Lily  Tulip 

500,000, 
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Felix  G.  Rohatyn 


wanted  the  younger  man  to  take  over 
the  reins  of  senior  partner.  "I  am  sorrj' 
that  Felix  is  so  highly  motivated  in 
what  he  is  doing."  Meyer  sighs.  "I  have 
said  that  I  consider  him  my  son,  and  1 
would  not  say  that  if  I  did  not  mean  it. 
I  had  hoped  that  he  would  take  over 
this  firm,  but  he  has  turned  me  down. 
He  wants  to  continue  what  he  is  doing 
with  us.  He  feels  it  is  important,  and  it 
is,  but  it  means  that  I  must  work  too 
hard  and  find  someone  else  who  is  ca- 
pable of  doing  the  job." 


In  a  business  that  relies  primarily  on 
personal  contacts.  Rohatyn  (pro- 
nounced RO-uh-tin)  operates  mostly  be- 
hind the  scenes.  While  troubled  con- 
glomerate Boise  Cascade  Corp.  was 
selling  off  parts  of  its  business 
recently.  Rohatyn  and  his  small  group 
of  acquisition  and  merger  specialists 
worked  generally  unnoticed  in  the  com- 
plicated negotiations.  Rohatyn's  name 
has  appeared  in  print  a  good  deal  over 
the  past  several  years,  but  that  had  less 
to  do  with  Lazard  than  with  delicate 


Client 

Deal 

PaymenI 

1969 

United  Fruit 

Acquisition  by  amk 

$250,000 

XMK 

Exchange  offer  for  United  Fruit 

384.802 

Loew's  Theatres 

Acquisition  of  Lorillard 

1,000,000 

Sinclair  Oil 

Acquisition  by  Atlantic  Richfield 

200.000 

rrr 

Acquisition  of  Canteen 

250.000 

McLean  Industries 

Acquisition  by  R.  J.  Reynolds 

Tobacco 

500.000 

Kinney  National 

Acquisition  of  Warner  Bros. 

1.500,000 

Northwest  Industries 

Tender  offer  for  B  F.  Goodrich 

250,000 

Ebasco  Industries 

Acquisition  by  Boise  Cascade 

750.000 

irr 

Acquisition  by  Grinnell  Co. 

300.000 

1970 

Tee-Pak 

Purchase  by  Continental  Can 

N.A. 

ITT 

Hartford  Fire  &  Casualty  Co. 

1.000.000 -I- 

1971 

AMF 

Purchase  of  Head  Ski 

N.A. 

Pfizer 

Purchase  of  Howmedica 

575,000 

ITT 

Purchase  of  0.  M.  Scott 
Grass  Seed  Co. 

400,000 

ITT 

Purchase  of  Ashe  Chemical 

N.A. 

ITT 

Purchase  of  Eurofund 

N.A. 

RCA 

Purchase  of  Cushman  &  Wakefield 

175,000 

RCA 

Purchase  of  Stamper  Foods 

500.000 

RCA 

Purchase  of  Coronet  Industries 

500.000 

J.  B.  Williams 

Purchase  by  Nabisco 

N.A. 

1972 

Brown  &  Williamson 

Purchase  of  Kohl  Supermarkets 

N.A. 

AMF 

Purchase  of  Hatteras  Yacht 

from  North  American  Rockwell 

N.A. 

1973 

Boise  Cascade 

Sale  of  Mobile  Home  Div.  to  Bendix 

Corp.    N.A. 

Sale  of  Ebasco  Senrices  to  Halliburton  Co.  NA.          | 

NA,  Not  available 

Sale  of  Chemico  to  Aerojet-Genera 

N.A. 

negotiating   missions  that   he   per- 
formed for  others. 

The  erstwhile  heir  apparent. 

Rohatyn  first  attracted  public  atten- 
tion as  chairman  of  the  so-called 
"Crisis  Committee"  set  up  by  the  New 
York  Stock  Exchange  to  fend  off  the 
collapse  of  large  brokerage  firms  dur- 
ing the  financial  crisis  that  plagued 
Wall  Street  in  1969-1971.  After  his 
negotiating  skills  were  called  into  play, 
he  pulled  oflF  the  reluctant  absorption  of 
floundering  Goodbody  &  Co.  by  Merrill 
Lynch.  Pierce,  Fenner  &  Smith,  the 
merger  of  Hayden,  Stone  with  Cogan, 
Weill,  and  the  takeover  of  duPont 
Glore  Forgan  by  Texas  computer  ser- 
vices magnate  H.  Ross  Perot. 

Shortly  after  that.  Rohatyn  was 
reluctantly  exposed  to  the  public  eye  by 
the  Congressional  flap  over  his  service 
as  representative  for  International 
Telephone  &  Telegraph  Corp.,  of  which 
he  is  a  director,  arguing  against  the 
Justice  Dept.'s  efforts  to  force  ITT  to  di- 
vest itself  of  Hartford  Fire  &  Casualty 
Co.  But  despite  these  roles  in  the 
limelight.  Rohatyn  has  remained  a  rel- 
atively private  person. 

Avis  as  a  springboard 

Rohatyn's  star  did  not  really  begin 
to  shine  at  Lazard  until  eight  years 
ago,  when  he  personally  negotiated  the 
sale  of  Avis  Corp.,  then  owned  by  La- 
zard, to  ITT.  Rohatyn's  closest  associate 
in  Lazard's  merger  and  acquisition  op- 
erations, Raymond  S.  Troubh,  terms 
the  Avis  deal  "the  linchpin  of  Felix's 
career."  ITT  Chairman  Harold  S.  Gen- 
een  was  impressed  by  the  younger 
man,  then  37,  and  later  named  him  a 
director  of  his  company. 

Once  Rohatyn  was  on  iTT's  board,  no 
one  could  accuse  him  of  being  an  inac- 
tive member.  According  to  the  report 
of  the  House  -Judiciary  subcommittee 
that  in  19fifl  investigated  conglomerate 
mergers.  Rohatyn  "was  in  a  position  to 
play  a  major  role  in  shaping  the  ITT  ac- 
quisition program.  Information  on 
companies  available  for  acquisition 
came  through  Lazard  FrSres'  invest- 
ment banking  activities.  With  an  inti- 
mate knowledge  of  ITT's  operations  La- 
zard stimulated  its  own  income  and 
facilitated  ITT's  acquisition  program." 

Andre  Meyer  does  not  agree  with  the 
construction  the  committee  placed  on 
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Lazard  Freres  &  Co. 

Investment  banking  firms,  management  consultants,  loan  officers  in 
commerical  banks  and  other  members  of  the  financial  community  have 
played  a  prominent  role  in  the  merger  movement.  These  grou]:)S  have 
stinuilated  mergers  and  have  secured  substantial  compensation  from 
functions  as  merger  brokers.  Participants  in  this  phase  of  the  merger 
movement  vary  from  rank  opportunists  who  provide  little  or  no  serv- 
ices other  than  "finders''  influence  to  reputable  organizations  of  major 
stature  that  bring  valuable  analytical  and  research  information  to 
bear  on  an  acquisition  transaction.  Lazard  Freres  &  Co.,  intimately 
associated  with  ITT's  merger  program,  is  an  example  of  the  latter 
type  of  corporate  intermediary. 

During  the  period  January  1,  1960-February  1,  1969,  in  connec- 
tion with  particular  proposed  mergers  or  acquisitions,^"'"'  ITT  utilized 
the  investment  banking  and  consulting  services  of  Kuhn,  Loeb  &  Com- 
pany; Lazard  Freres  &  Company;  Herbert  Buschman;  and  Roth, 
Gerard  &  Company.  The  acquisition  in  1965  of  Avis,  Inc.,  led  to  a 
relationship  with  Lazard  Freres,  from  whom  controlling  interest  in 
Avis  was  purchased  by  ITT,  which  involved  the  investment  banking 
firm  deeply  in  ITT's  acquisition  program. 

Felix  G.  Rohatyn,  as  managing  partner  in  the  Avis  venture  capital 
activity  of  Lazard  Freres  worked  closely  with  Harold  S.  Geneen  after 
the  merger.  This  led  to  Mr.  Rohatyn's  later  appointment  on  Decem- 
ber 13,  1967  to  ITT's  board  of  directors,  and  service  as  a  member  of 

"«  Hearings  :  3-190. 
'»'  Id.  at  p.  1460. 
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its  exceutive  committee.^^^  Through  the  Avis  acquisition  Lazard 
Freres  and  several  of  its  partners,  became  substantial  stockholders  of 
ITT  and  thus  have  a  direct  interest  in  ITT's  future.^"' 

Lazard  Freres  &  Company,  as  investment  bankers,  perform  sev- 
eral classes  of  services:  manager  in  major  underwritings;  agent  in 
connection  with  the  placement  of  private  securities;  adviser  for  in- 
vestment accounts ;  manager  of  venture  capital  activities ;  and  adviser 
on  mergers  and  acquisitions.^®^  During  the  period  1964-1968,  the 
merger  and  acquisition  function  became  increasingly  important  in  re- 
lation to  its  other  business.  From  January  1,  1964  through  September 
5, 1969,  Lazard  Freres  received  $16,058,243  in  merger  fees.  During  this 
period,  the  firm's  gross  income  increased  roughly  21/^  times,  256  per- 
cent, while  at  the  same  time  its  income  from  merger  and  acquisition 
services  increased  nearly  6  times,  584  percent. 

In  the  period  January  1,  1964  through  September  5,  1969,  Lazard 
Freres  provided  merger  services  involving  68  separate  acquisitions. 
The  average  fee  for  ser\'ices  rendered  amounted  to  $236,154.^^^  In  addi- 
tion to  Lazard  Freres,  there  are  10  to  15  other  "major"  investment 
banking  firms  in  Xew  York  City  alone  that  provide  mergers  and 
acquisition  services,  and  numerous  other  smaller  firms  performing 
similar  funct_ions.^°°  In  view  of  the  large  income  derived  from  merger 
transactions,  it  is  evident  that  the  major  investment  banking  firms 
have  been  substantial  contributors  to  the  magnitude  of  the  merger 
wave."^"^ 

The  following  table  sets  forth  Lazard  Freres  compensation  for 
merger  and  acquisition  services  from  January  1,  1964-September  5, 
1969: 

LAZARD  FRERES  &  CO.-COMPENSATION  RECEIVED  FOR  MERGER  AND  ACQUISITION  SERVICES, 
JAN.  1,  1964  TO  SEPT.  5,  1969' 


Year  and  compensation  paid  by       Transaction 


Compensation    Description  of  services  provided 


1964 

Carter  Products,  Inc Study  for  Carter  of  acquisition 

of  Onyx  Chemical  Corp.  by 
Millmaster  Cfiemical  Corp. 

Carter  Products,  Inc Acquisition  of  stock  interest  in 

Canal  Industrial  Corp.  by 
Carter  Products,  Inc. 

Scfienley  Industries,  Inc Acquisition  of  52  percent  of  the 

stock  of  The  Buckingham 
Corp.  by  Schenley  Industries, 
Inc. 

Delhi  Taylor  Corp Liquidation  of  Delhi  Taylor  and 

sale  of  certain  assets  to 
Utah  Minerals  Corp. 

Istituto  Finanziario  Industriale,        Sale  of  IFI  interest  in  Ferrania, 
S.p.A.  S.p.A.  to  Minnesota  Mining 

and  r/lanufacturing  Co. 
1955-66 

Lone  Star  Cement  Corp.  _ Acquisition  of  various  aggre- 
gates facilities  of  N.Y.  Trap 
Rock  Co.  by  Lone  St3r  Cement 
Corp. 

Herbert  Cobey Sale  of  H.  Cobey's  interest  in 

the  Cobey  companies. 

See  footnotes  at  end  of  table,  p.  154. 


i»«  Id.  at  pp.  105-106,  228,  465. 

'»•  Id.  at  pp.  232-233,  243,  772,  877. 

i»8  Id.  at  p.  211. 

'«"  Id.  at  pp.  211,  215,  735,  743. 

"o^-  Id.  at  pp.  237-238. 


$17, 500. 00  Study  of  possible  combination. 

5, 000. 00  Financi  ■^  advice  re  acquisition. 

402, 623. 00  Do. 

12,500.00  Do. 

313,748.00  Do. 


618, 000. 00    Financial  advice  re  acquisition 
and  disposition  of  assets. 


70, 000. 00    Financial  advice  re  proposed 
sale  of  business. 
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LAZARD  FRERES  &  CO.— COMPENSATION  RECEIVED  FOR  MERGER  AND  ACQUISITION  SERVICES, 
JAN.  1, 1964-SEPT.  5, 1969  i-Conlinued 


Year  and  compensation  paid  by       Transaction 


Compensation    Description  of  services  provided 


1965 

Owens-Illinois,  Inc Saleof  Owens-IIiinois,  Inc. 

paper  properties  to  Alton  Box 
^oard  Co. 

Bestwall  Gypsum  Co Acquisition  of  Bestwal  Gypsum 

Co.  by  GeorKla-Pacific  Corp. 

British-American  Tobacco  Co.  Ltd.  Acquistion  of  American  Len- 
theric  division  of  Helene  Cur- 
tis Industries,  Inc.  by  British- 
American  Tobacco  Co.,  Ltd. 

Continental  Grain  Co Tender  offer  to  purchase  413,- 

000  shares  of  common  stocl< 
of  Allied  Mil's  Inc. 

Lone  Star  Cement  Corp Acquisition  of  Pacific  Cement  & 

Aggregates. 
1966 

First  National  City  Bank Proposed  acquisition  of  Carte 

Blanche  Corp.  by  First  Na- 
tional City  Bank. 

RCA  Corp Acquisition  of  Random  House, 

Inc.  by  RCA. 

Engelhard  Hanovia,  Inc... Sale  of  Connors  &  Hoffmann 

Footwear  Co.  to  Engelhard 
Hanovia. 

Sofina. Sale  of  Sofina's  and  Solec's  stock 

interest  in  Compagna  Tecnica 
Industrie  Petroli.S.p.A.  to 
Arthur  McKee  &  Co. 

ITT  Consumer  Services  Corp Acquisition  of  Airport  Parking 

Co.  of  America  by  ITT  Con- 
sumer Services  Corp. 

George  Murphy Tender  offer  for  common  stock 

of  Studebaker  Corp. 
1967 

International  Telephone  and  Acquisition  of  Claude  Paz  & 

Telegraph  Corp.  VIsseaux  by  International 

Telephone  and  Telegraph 

Corp. 
Douglas  Aircraft  Co.,  Inc Acquisition  of  Douglas  Aircraft 

Co.,  Inc.  by  McDonnell  Co. 
Transamcrica  Corp Tender  offer  by  Transamerica 

Corp.  for  shares  of  United 

Artists  Corp. 
RCA  Corp Acquisition  of  The  Hertz  Corp. 

by  RCA  Corp. 
General  Aniline  &  Film  Corp Acquisition  of  The  Ruberoid 

Co.  by  General  Aniline  & 

Film  Corp. 
Ebasco  Industries  Inc Acquisition  of  ATierican  & 

Foreign  Power  Co.,  Inc.  by 

Ebasco  Industries  Inc. 
Carter-Wallace,  Inc Acquisition  of  Foster-Milburn 

Co.  stock  by  Carter-Wallace, 

Inc. 
W.  Liquidating  Corp Acquisition  of  Wagner  Electric 

Corp.  by  Studebaker  Corp. 
General  Aniline  &  Film  Corp Tender  offer  for  Shelby  Busi- 
ness Forms,  Inc. 
Charles  E.  Merrill  Books,  Inc Acquisition  of  Charles  E.  Merrill 

Books,  Inc.  by  Bell  &  Hovi/ell 

Co. 
-     1967-68 

Engelhard  Minerals  &  Chemicals     Acquisition  of  Minerals  & 
Corp.  Chemicals  Philipp  Corp. 

by  Engelhard  Industries,  Inc. 
1967 
IRC,  Inc Acquisition  of  IRC,  Inc  by 

TRW  Inc. 
Toledo  Scale  Corp Acquisition  of  Toledo  Scale 

Corp.  by  Relianca  Electric  Co. 
SonotoneCorp Offer  by  Clevite  Corp.  to 

acquire  shares. 

See  footnotes  at  end  of  table,  p.  154. 


$45,000.00 

Financial  advice. 

571,030.00 

Financial  adviC3  re  merger. 

50,  000. 00 

Financial  advice  re  purchase. 

75,  786.  04 

Dealer-n'anager  and  soliciting 
dealer  fees. 

150,000.00 

Financial  advice  re  merger. 

75,000.00 

Financial  advice  re  proposed 

merger. 

250,  000.  00 

Financial  advice  re  merger. 

195,0C0.00 

Do. 

20, 000.  CO 

Financial  advice  re  acquisition. 

150,000.00 

Financial  advice  re  merger. 

12,500.00 

Dealer-manager  fee. 

125,000.00 

Financial  advice  re  merger. 

1,000,000.00 

Do. 

482, 088. 50 
750, 000. 0& 

Financial  advice,  dealer- 
manager  fee  and  soliciting 
dealer  fees. 

Financial  advice  re  merger. 

37,  500. 00 

Do. 

110,000.00 

Do. 

12,50U.OO 

Financial  advice  re  stock 

acquisition. 

250,C0u.00 

Financial  advice  re  merger. 

17,500.00 
60, 000. 00 

Management  fee  on  tender 

offer. 
Financia'  advice  re  merger. 

750, 000. 00 

Do. 

50, 000. 00 

Do. 

100, 000. 00 

Do. 

12, 509. 00    Valuation  of  minority  shares 
prior  to  merger. 
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UZARD  FRERES  &  CO.-COMPENSATION  RECEIVED  FOR  MERGER  AND  ACQUISITION  SERVICES, 
JAN.  1, 1964-SEPT.  5, 1969  '-Continued 


Year  and  compensation  paid  by       Transaction 


Compensation    Description  of  services  provided 


1968 
Engelhard  Minerals  &  Chemicals     Ra  1967  acquisition  program.. 

Corp. 
United  Fruit  Co do 


American  Potash  &  Chemical 
Corp. 


Acquisition  of  American  Potash 
&  Chemical  Corp.  by  Kerr 
McGee  Corp. 

Glaxo  Group  Ltd Glaxo  Group  Ltd.  purchase  of 

Interest  in  BDH  Group  Ltd. 


Studebaker  Corp 

Levitt  and  Sons  Inc. 


Canteen  Corp 

Occidental  Petroleum  Corp. 

RCA  Corp 


Little  Brown  &  Co 

Book  of  the  Month  Club,  Inc 

Harper  &  Row,  Publishers,  Inc 

National  Periodical  Publications, 
Inc. 

International  Telephone  and 
Telegraph  Corp. 

American  Commercial  Lines,  Inc. 
University  Computing  Co 


Merger  of  Worthington  Corp. 
and  Studebaker  Corp. 

Acquisition  of  Levitt  &  Sons 
Inc.  by  Intarnational  Tele- 
phone and  Telegraph  Corp. 

Sale  of  Rowe  Division  of 
Canteen  Corp. 

Acquisition  of  Island  Creek 
Coal  Co.  by  Occidental 
Petroleum  Corp. 

Sale  of  stock  interests  in 
Grosset  &  Ounlap,  Inc.  to 
NGC  Publishing  Co. 

do -... 

do 

do 


International  Telephone  and 
Telegraph  Corp. 


Standard  Packaging  Corp. 


Treadwell  Corp. 
Quinn  Family... 


International  Telephone  and 
Telegraph  Corp. 


Libbey-Owens-Ford  Glass  Co. 
Norton  Simon  Inc 


Ebasco  Industries,  Inc 

Owens-Illinois,  Inc 

Farrington  Manufacturing  Co. 


Acquisition  of  National  Period- 
ical Publications,  Inc.  by 
Kinney  National  Service,  Inc. 

Acquisition  of  Rayonier  Inc.  by 
International  Telephone  and 
Telegraph  Corp. 

Acquisition  of  American  Com- 
mercial Lines,  Inc.  by  Texas 
Gas  Transmission  Corp. 

Tender  offer  for  shares  of 
common  stock  of  Western 
Union  Telegraph  Co. 

Acquisition  of  Pennsylvania 
Glass  Sand  Corp.  by  Inter- 
national Telephone  and 
Telegraph  Corp. 

Sale  of  Eastern  Division  assets 
of  Standard  Packaging  Corp. 
to  Lincoln  Pulp  &  Paper  Co. 

Treadwell  Corp 

Acquisition  of  K.  J.  Quinn  & 
Co.,  Inc.  by  Products  Re- 
search &  Chemical  Corp. 

Acquisition  of  Continental 
Baking  Co.  by  International 
Telephone  and  Telegraph 
Corp. 

Acquisition  of  Aeroquip  Corp. 
by  Libbey-Owens-Ford 
Glass  Co. 

Consolidation  of  Hunt  Foods 
and  Industries,  Inc.,  McCall 
Corp.  and  Canada  Dry  Corp. 

Tender  offer  for  Taylor  Instru- 
ment companies. 

Acquisition  of  Lily-Tulip  Cup 
Corp.  by  Owens-Illinois,  Inc. 

Purchase  of  Comptabilite 
Simplifice  Moderna. 


$18, 750. 00    General  financial  services  re 

acquisitions. 
80, 000. 00    Financial  advice  in  connection 

with  general  acquisition 

program. 
125, 000. 00    Financial  advice  re  merger. 


12, 050. 00  Assistance  in  negotiations  re 
purchase  of  partial  Interest 
in  BDH. 

75, 000. 00    Financial  advice  re  merger. 

250, 000. 00  Do. 

75, 000. 00    Financial  advice  re  sale. 

(2)    Financial  advice  re  merger. 


117, 092. 18  Financial  advice  re  sale  of  stock. 

3  300, 000. 00  Financial  advice  re  merger. 
600, 000. 00  Do. 

100, 000. 00  Do. 

25,  000.  00  Fee  for  managing  tender  offer. 

250, 000. 00  Financial  advice  re  merger. 

60, 000. 00  Financial  advice  re  sale. 


75, 000. 00    Merger  opportunities  study. 
(•)    Financial  advice  re  acquisition. 


400, 000. 00  Financial  advice  re  merger. 

100, 000. 00  Do. 

50, 000. 00  Do. 

10, 974. 00  Dealer-manager  fees. 

500, 000. 00  Financial  advice  re  merger. 

50, 000. 00  Financial  advice  re  purchase. 


See  footnotes  at  end  of  table,  p.  154. 
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LAZARD  FRERES  &  CO.-COMPENSATION  RECEIVED  FOR  MERGER  AND  ACQUISITION  SERVICES, 
JAN.  1, 1964-SEPT.  5, 1969  i-Continued 

Year  and  compensation  paid  by         Transaction  Compensation    Description  of  services  provided 

1969 

United  Fruit  Co. United  Fruit  Co -  $250,000.00    Financial  advice  re  acquisition 

program. 
Cosmos  Broadcasting  Corp Acquisition  of  Cosmos  Broad-  50,000.00    Financial  advice  re  merger. 

casting  Corp.  by  Liberty 

Corp. 
Loew's  Theatres,  I nc Acquisition  of  Loriliard  Corp.  1,000,000.00  Do. 

by  Loew's  Theatres,  Inc. 
American  Machine  SFoundry  Co..  Acquisition  of  Harley-Oavidson  33,000.00  Do. 

Motor  Co.  by  American 

Machine  &  Foundry  Co. 
Carter-Wallace,  !nc Sales  of  shares  of  Millmaster  25.000.00    Financial  advice  re  sale. 

Onyx  Corp.  to  American 

Research  &  Development 

Corp. 
International  Telephone  and  Acquisition  of  United  Homes  50,000.00    Financial  advice  re  merger. 

Telegraph  Corp.  Corp.  by  International  Tele- 

phone and  Telegraph  Corp. 
AMK  Corp... Exchange  offer  by  AM K  Corp.  334,802.50    Dealer-manager  and  Soliciting 

for  shares  of  United  Fruit  Co.  dealer  fees. 

Sinclair  Oil  Corp Acquisition  of  Sinclair  Oil  200,000.00    Financial  advice  re  merger. 

Corp.  by  Atlantic  Richfield 

Co. 
International  Telephone  and  Acquisition  of  Canteen  Corp.  250,000.00  Do. 

Telegrapti  Corp.  by  International  Telephone 

and  Telegraph  Corp. 
McLean  Industries,  I  nc Acquisition  of  McLean  In-  500,006.00  Do. 

dustries,  Inc.  by  R.  J. 

Reynolds  Tobacco  Co. 
Kinney  National  Service,  Inc Acquisition  of  Warner  Bros.-  3  1,500,000.00  Do. 

Seven  Arts  Limited  by  Kinney 

National  Service,  Inc. 
Northwest  Industries,  I  nc Exchange  offer  for  B.  F.  Good-  250,000.00    Dealer-manager  fee. 

rich  Co. 
Ebasco  Industries,  Inc Acquisition  of  Ebasco  Industries  750,000.00    Financial  advice  re  merger. 

Inc.  by  Boise  Cascade  Corp. 

1  Hearings:  3-735-742. 

s  4,398  shares  of  J4  convertible  preferred  stock. 

>  Payable  in  installments. 

« 6,000  shares  PRC  common  stock. 
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CBWL  did  not  show  revenues  from  merger  fees  until  1968.  In  that 
year  merger  fees  were  $489,465,  or  7.1  percent  of  gross  revenues  of 
$6.9  million.  For  the  year  ended  June  30,  1969,  revenues  from  merger 
fees  amounted  to  $2.5  million,  or  19.1  percent  of  total  revenues  of  $13.2 
million.  In  1969,  CBWL  revenues  from  merger  fees  ($2.5  million) 
were  only  slightly  less  than  its  net  income  after  taxes  on  income  ($2.7 
million) . 

CB^VL  listed  merger  and  finders  fees  for  8  transactions  in  1968, 
and  for  13  transactions  in  1969.  In  1968,  Gulf  &  Western  paid  a  fee 
of  $27,000  in  connection  Avith  the  North  &  Judd  merger.  The  1969  fees 
included  a  pavment  of  $750,000  bv  Kleiner,  Bell  &  Co.  for  the  Allis- 
Chalmers-GiSsAV  transaction,  $750,000  from  I^asco  for  the  Reliance 
Insurance  Company  takeover,  and  $250,000  from  National  General 
Corp.  for  Great  American  Holding  Company.  The  following  table 
lists  CBWL  merger  and  finders  fees  for  1968  and  1969: 

COGAN,  BERLIND,  WEILL  &  LEVITT.  INC. 
MERGER  AND  FINDERS  FEES" 


Received  (paid) 


From  (to)  For  Date  Amount 


1969 

Tech-Aerofoam  Products.  Inc Tech-Aerofoam-Rockaway July   18,1968  ^Ia'SSJ? 

Kleiner,  Bell  &  Co Allis-Chalmers,  G  &  W Sep  .  12, 1968  750,000 

National  General  Corp.. -..  NGC-GAH...  . Sept.  30, 1968  250,000 

Great  West  Saddlery __  Accessible  Computers  Corp... (')  ^,,'cnn 

Kinney  National  Service. Kinney,  Sandgate --.-  Nov.    3,1968  ,2nnnn 

Leasco  Data  Processing  Equipment  Corp...  Reliance  Insurance  Co Nov.    4.1958  '^^■"™ 

SandgateCorp         Hadden  Tool.  Sandgate Dec.  31,1968  50,000 

Downe  Communications  Corp... Downe.  Ladies  Home  Journal  (Curtis  Pub-    Jan.   23,1969  50,000 

Allen  Electric -. Allen, Tempo Dec.  31,1968  50,000 

Do                              Allen,  Crown  Steel Feb.  14,1969  5,000 

Oo Allen Mar.  12,1969  50,000 

Rapid-American  Corp.l.... Rapid-Glen  Alden (»)  350, OOP 

Subtotal - - 2.^72,500 

1968 

Allen  Electric...   Allen,  Tempo.... July  26,1967  25,000 

Do                                  Allen,  Crown  Steel do 55'„iX 

Gulf  &  Western . North  &  Judd 27.000 

Nortex  Inc Formation  of  Nortex Nov.  22. 1967  70.000 

Kleiner.  Bell  &  Co General  Bronze Mar.  27.1968  40,000 

Pacific  Theatre       Disposition  of  threatres  for  Stanley  Warner.  May    9,1968  50,000 

July  30.1968  50,000 

Aug.  30, 1968  100.  000 

Allen  Electric                   .  Allen,  Anzoc Mar.  12, 1968  50.000 

U.S.  Smelting Cudahy  Packing Oct.   28,1968 25. 000 

Subtotal - -.- *92'  716 

Total .--- - --.- - - ---■-  2,965,216 


1  HeBring'5:  2-775-776. 
'  Accrued. 


CBWL  revenues  from  merger  and  acquisition  activity  were  not  lim- 
ited to  direct  payments  from  a  finders  fee.  In  addition,  as  circum- 
stances warranted,  CBWL  could  receive  fees  as  a  dealer-manager,  a 
solicitation  fee,  a  brokerage  fee  when  institutional  clients  purchased 
stocks  in  a  company  ripe  for  takeover  and  another  brokerage  fee 


723 


2116 

Tvhen  the  stock  was  tendered.  The  nature  of  this  business  is  shown  in 
the  following  colloquy  at  the  hearing  : 

Mr.  Haekins.  Now,  let's  examine  how  Cogan,  Berlind's  business  is  stim- 
ulated by  this  type  of  activity  you  were  doing. 

First  of  all,  if  you  could  generate  interest  in  a  merger,  you  would  get  a 
finder's  fee,  is  that  right? 

Mr.  Levitt.  If  we  could  complete  a  merger. 

Mr.  Haekins.  If  you  could  generate  interest  and  complete  a  merger,  you 
would  get  a  finder's  fee? 

Mr.  Levitt.  That  is  correct. 

Mr.  Haekins.  If  you  were  the  tender  agent  or  dealer-manager,  you  would 
get  the  dealer-manager's  fee? 

Mr.  Levitt.  Yes,  sir. 

Mr.  Haekins.  Generally,  how  do  you  compute  the  dealer-manager's  fee — 
50  cents  a  share? 

Mr.  Levitt.  Well,  there  is  a  formula  for  the  computation  of  the  dealer- 
manager's  fee.  In  this  particular  case  it  was  45  cents. 

Mr.  Harktns.  Would  you  be  eligible  for  a  solicitation  fee? 

Mr.  Le\itt.  Yes. 

Mr.  Haekins.  And  this  fee  was  generally  more  than  the  dealer-man- 
ager fee?  This  wooild  be  a  90-cent  fee.  I  think,  in  the  case  of  Reliance? 

Mr.  LE\aTT.  Yes.  Just  like  any  other  solicitation  that  we  may  have  been 
involved  in. 

Mr.  Haekins.  If  you  encourage  your  institutional  clients  to  purchase 
stock  in  these  insurance  companies,  you  would  get  paid  a  brokerage  fee  if 
they  purchased  the  stock,  wouldn't  you? 

Mr.  Levitt.  Yes.*** 

In  the  Leasco-Reliance  acquisition,  for  example.  Carter,  Berlind 
was  able  to  derive  the  following  fees:  a  $750,000  finder's  fee;  ^"^  bro- 
kerage fees  of  $46,925  on  the  132,600  shares  purcliased  by  T^asco  be- 
tween March  13,  1968  and  April  2,  1968;  ^^^  soliciting  dealers  fees  of 
$230,000  on  Reliance  shares  (at  a  rate  of  90  cents  per  share)  tendered 
to  Leasco  through  Carter,  Berlind;  ^*'  plus  additional  brokerage  fees 
in  an  undisclosed  amount  on  the  1.200,000  shares  of  Reliance  pur- 
chased by  Carter,  Berlind  for  its  customers  during  the  period  Janu- 
ar>-  1,  196S  to  June  15,  1968,  and  the  sales  of  180,000  ReHance  shares 
during  the  same  period.-^*^  Brokerajre  commissions  fromthese  transac- 
tions are  estimated  to  exceed  $485,000.  Carter,  Berlind  thus  derived 
total  fees  relating  to  the  Reliance  transaction  in  excess  of  $1,511,925. 
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Division  of 
CORPORATION  Finance 


Securities  and  exchange  Commission 
Washington.  D.C.    20549 

February  12,  1976 


Mr.  Gerald  Hellerman 
Subconmittee  on  Antitrust 

and  Monopoly 
Iftilted  States  Senate 
Washington,  D.C.  20510 


Dear  Mr.  Hellerman: 

Attached  Is  a  meniDranduni  of  Infonnation  In  response 
to  your  inquiry  respecting  the  finders,  investment  banking, 
or  brokerage  fees  paid  in  certain  corporate  acquisitions. 
This  information  confinns  that  given  to  Mr.  Bemie  Nash  by 
telephone. 

If  I  can  be  of  any  fi^rther  assistance,  please  do 
not  hesitate  to  call  me. 


Sincerely , 


Neal  S.  McCoy 
Associate  Director 


Attachment 
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MEMDRANDUM 

Pebruaiy  12,  1976 

•To:       Gerald  Hellerman,  Financial  Adviser 

Senate  Subccranittee  on  Antitrust  and  Monopoly 

Prcm:      Neal  S.  McCoy,  Associate  Director 
Division  of  Corporation  Finance 

He:       Inquiry  into  finders,  investment  banking,  or 
brokerage  fees  paid  in  certain  acquisitions 


Last  week  you  requested  information  about  finders,  investment 
banking,  or  brokerage  fees  paid  in  connection  vd.th  certain  acquisitions 
or  nerger  transactions.  We  have  reviewed  our  files  and  can  report  to 
you  the  following  information.  If  you  desire  further  information, 
please  let  me  know. 

Anaconda  Co.  -  Walworth  Co.  (Sitosldiary  of  I.  U.  International) 

Anaconda  acquired  Walworth  for  cash  and  notes  ($40  million). 
There  have  been  no  reports  filed  with  the  Commission 
reflecting  the  acquisition.  (Moody's  Industrials,  page 
2290,  week  of  October  31,  1975") 

Esraark  Inc.  -  International  Playtex  Co.  (Subsidiary  of  Rapid-American 
Corp.) 

Playtex  was  acquired  by  Esmar^  November  7,  1975  for  cash 
and  securities.  There  was  no  action  taken  by  shareholders 
of  either  corporation.  Consequently,  no  separate  filings 
were  made  with  the  Commission.  Disclosure  in  Forro  8-K 
for  November  30,  1975  includes  the  merger  agreements  which 
have  no  provision  for  any  finders,  investment  banking,  or 
brokerage  fees. 

General  Electric  Co.  -  Utah  International  Inc. 

There  has  only  been  an  announcement  (December  15,  1975)  of 
the  proposed  acquisition  for  stock  by  General  Electric.  No 
filings  have  been  made  with  the  Conmlsslon. 

Loews  Corp.  -  CNA  Financial  Corporation 

Cash  tender  offer.  Offer  discloses  fees  to  Salomon  Brothers 
acting  as  Dealer-Manager  of  .10§  per  share  with  $50,000 
minimum  and  $500,000  maximum.  Offer  was  successful  and 
was  terminated  on  December  l8,  197^*-  No  disclosure  of  exact 
amount  of  fee  paid.  Form  8-K  for  December  31,  197^4. 
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Southwestem  Life  Corp.  -  Liberty  National  Life  Insi^ance  Co. 

These  coirpanles  announced  the  termination  of  the  proposed 
merger  during  the  week  of  January  27,  1976.  (Moody's  Banks 
and  Finance,  page  1146) 

Standard  Oil  Conpany  of  Indiana  -  Pasco  Inc. 

(Acquisition  of  certain  properties  only) 

Pasco  solicited  Its  shareholders  for  sale  of  properties. 
Proxy  statement  disclosed  fees  for  Investment  banking 
services  to  Goldman,  Sachs  &  Co.  of  $100,000  from  Pasco 
and  $100,000  fran  Studebaker^Worthington  Inc.C'SWI") 
(Pasco's  55^  shareholder)  and  to  Oppenheimer  &  Co. ,  Inc. 
of  $50,000  from  Pasco.  Goldman,  Sachs  and  Oppenheimer 
vd.ll  also  receive  aggregate  comnisslons  of  1%   of  amount 
received  ipon  sale  of  Pasco's  remaining  assets  or  $200,000 
if  these  assets  are  sold  to  SWI.  On  December  30,  1975 
Pasco  shareholders  approved  the  sale.  No  disclosure  of 
exact  fees  paid  as  transactions  not  yet  conplete.  Form  8-K 
for  December  31,  1975. 

Iftilted  Technologies  Corp.  -  Otis  Elevator  Co. 

Cash  tender  offer.  Offer  discloses  fees  to  Lazard  Freres 
8e  Co.,  acting  as  Dealer^Manager,  of  $250,000  plus  .15§  per 
share,  not  to  exceed  $750,000,  for  each  share  over  $250,000 
equivalent.  Offer  was  successful  and  terminated  November  14, 
1975.  Jbrm  13D's  and  l4D's  filed.  Form  8-K  for  November  31, 
1975  discloses  acquisition.  No  disclosure  of  exact  amount 
of  fees  paid. 


International  Telephone  and  Telegraph  Corp.  -  Hartford  Fire  Insurance 
Co. 

See  attached  memo 
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February  11  ,  1976 


TO   :   Gorald  J.  MacFarlano,  Attorney 
Division  of  Corporation  Finance 


FROM:   John  D.  Arterberry,  Attorney (k-^  ' 
Division  of  Enforcement  .    ^1' 

RE   :   Inquiry  into  finrlers,  investment  banking,  or 
brokerage  fees  paid  in  certain  acquisitions 


The  following  information  concerns  the  acquisition  by 
International  Telephone  and  Telegraph  Corp.  of  Hartford  Fire 
Insurance  Co. 

ITT  acquired  HFI  in  a  stock-for-stock  transaction  in  1970. 
Lazard  Freres  &  Co.  received  a  fee  of  approximately  %^  ,000,0001/ 
for  investment  banking  services  relating  to  the  acquisition. 
In  addition,  under  a  profit-sharing  arrangement  A'ith  an  Italian 
bank,  Mediobanca,  Lazard  received  $1 ,08^,000  as  its  share  of 
;;p2, 170,030  in  fees  p.^id-to  Ilcdicbanca  by  ITT  in  c'~'nncction  v.'ith 
a  transaction  undertaken  to  secure  a  favorable  tax  ruling  fro;r. 
the  IRS  for  the  acquisition  by  ITT  of  IIFI.   This  transaction 
was  arranged  with  the  assistance  of  Lazard  and  involved  the 
transfer  of  approximately  1  .7  million  shares  of  IFI  stock  from 
ITT  to  Mediobanca.   Furthermore,  pu.rsuant  to  an  indemnification 
agreement  granted  to  Lazard  by  ITT  by  which  ITT  agreed  to 
indemnify  and  hold  harmless  Lazard  from  any  claims  arising  out 
of  the  ITT-Hediobanca  transaction,  ITT  has  paid  to  date  an)-,roxi- 
matoly  ^f1  59,000  for  legal  services  rendered  to 'Lazard. 2/ 


^_/     While  ITT  filings  do  not  disclose  the  amount  of  fees  paid 
per  acquisition,  a  March  10,  1973  Bus i nor, s  VJ.--ok  article  concerning 
Felix  G.  Rohatvn  cited  data  from  t!ie  House  Antitrust  Cubcommittec 
as  listing  the' fee  at  s^f  1  ,000 , 000+ . 

2/  ITT  filings  also  disclose  that,  pursuant  to  an  ITT  corporate 
by-law  providing  for  mandatory  indoimiif ication  of  ITT  officers 
and  directors,  ITT  has  paid  approximately  t.2'iO,000  for  legal 
services  rendered  to  Felix  G.  Rohatyn  since  January  1 ,"^572' 
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THE  DEPUTY  ATTORNEY  GENERAL 
WASHINGTON,  DC.    20530 

February  19,  1976 


Honorable  Philip  A.  Hart 

Chairman 

Subcommittee  on  Antitrust  and  Monopoly 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.  C.  20510 

Dear  Mr.  Chairman: 

When  the  Subcommittee  on  Antitrust  and  Monopoly  held 
hearings  on  S.  1284  during  the  spring  and  summer  of  1975, 
the  Administration  expressed  support  for  the  major  pro- 
visions of  the  bill,  although  it  generally  opposed  Title  VI. 
There  has  been  division  within  the  Administration,  however, 
regarding  the  desirability  of  Title  V,  and  the  Administration 
position  has  been  reconsidered  in  light  of  the  scheduled 
consideration  of  the  bill  by  the  full  Judiciary  Committee. 

Although  the  Administration  adheres  to  its  previously 
expressed  position  on  other  provisions  of  S.  1284,  and 
particularly  Title  II  of  the  bill,  this  letter  is  to  inform 
you  that  the  Administration  does  not  now  support  Title  V  in 
its  present  form. 

The  Administration  does  not  support  enactment  of  the 
premerger  stay  provision  of  Title  V,  preferring  instead  to 
rely  upon  existing  decisional  and  statutory  law  to  govern 
the  issuance  of  preliminary  injunctions  in  merger  actions 
filed  by  the  Department  of  Justice  and  the  Federal  Trade 
Commission . 

The  Administration  continues  to  support  enactment  of 
a  premerger  notification  provision,  providing  that  the  waiting 
period  and  extension  period  are  reduced  to  30  days  and  20  days 
respectively.   Furthermore,  to  assure  that  challenges  to  pending 
mergers  are  considered  on  an  expedited  basis  by  district 
courts,  the  Administration  would  encourage  enactment  of  a 
provision  directing  the  Chief  Judge  of  the  appropriate  United 
States  Court  of  Appeals  to  assign  a  District  Court  judge  who 
is  able  to  proceed  on  an  expedited  basis  with  the  case,  and 
further  to  direct  that  a  hearing  on  the  government's  motion 
for  a  preliminary  injunction  be  held  at  the  earliest  possible 
time,  taking  precedence  over  all  matters  except  older  matters 
of  the  same  character  and  trials  pursuant  to  18  U.S.C.  §3161. 

If  I  may  be  of  any  assistance  to  the  Subcommittee  or 
the  Committee,  please  do  not  hesitate  to  contact  me. 

Sincerely, 

.   / 

Harold  Rl  Tyler,  Jr.    / 
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Treasury  Department  Proposed  Amendments  to  S.  12 SU 


The  Department  of  the  Treasury  recommends  that  the  following 
amendments  be  made  in  S.  128^+. 

1.  Title  V  should  be  amended  to  eliminate  the  provision  requiring 
the  automatic  stay  of  acquisitions  pending  litigation  of  the  govern- 
ment's antitrust  suit.  In  addition,  the  premerger  notification  pro- 
cedure of  Title  V  should  be  amended  to  limit  the  statutory  waiting 
period  to  30  days  with  provision  for  a  20-day  extension.   The  Adminis- 
tration's position  on  Title  V  is  set  forth  in  the  attached  letter  of 
Deputy  Attorney  General  Tyler  to  Senators  Hart  and  Scott. 

2 .  Title  I  should  be  deleted  since  it  sets  forth  a  n\iraber  of 
findings  and  policies  which  are  substantiated  by  neither  empirical 
evidence  nor  economic  theory.   (Justice  agrees  with  this  position.) 
Treasirry's  objections  to  Title  I  are  explained  in  the  attached  memo- 
randum by  Sidney  Jones,  Assistant  Secretary  of  the  Treasury  for  EconcrJ.c 
Policy. 

3.  Section  UOl  of  Title  IV  should  be  ajnended  to  eliminate  the 
pov/er  of  a  State  to  recover  in  an  antitrust  suit  damages  to  the  geners.1 
economy  of  the  State  or  its  political  subdivisions.  The  provision  con- 
tains no  workable  criteria  for  determining  damages  to  the  economj''. 

k.     Title  VI,  V7hich  would  am.end  Section  5(a)  of  the  Clayton  Act 
to  provide  that  a  no  contest  plea  in  a  criminal  antitrust  proceeding 
may  be  used  as  prima  facie  evidence  in  a  subsequent  civil  action, 
should  be  deleted.  This  provision  would  result  in  considerable  cost 
increases  in  the  government's  enforcement  program,  while  providing 
only  minor  benefits  to  plaintiffs  in  private  treble  damages  suits. 

5.  Section  70U  of  Title  VII  should  be  deleted.  This  provision 
would  wholly  rewrite  the  antitrust  lav?  developed  ov.er  the  last  80  years 
under  Section  2  of  the  Sherman  Act.  It  would  punish  as  a  criminal 
offense  any  isolated  single  act  or  practice  intended  to  exclude  com- 
petition -  such  as  a  price  reduction  or  promotional  campaign  - 
regardless  of  its  impact  on  the  market  or  its  benefits  to  consumers. 
It  would  do  this  by  eliminating  the  existing  requirement  that  a 
plaintiff  prove  (l)  what  it  is  (i.e. ,  the  "relevant  market")  the 
defendant  is  alleged  to  have  attempted  to  monopolize,  and  (2)  a 
dangerous  probability  of  success  in  the  attempt.  This  important 
substantive  change  in  the  antitrust  law  should  not  be  included  in 
the  bill  which  is  otherwise  devoted  exclusively  to  procedural  matters. 


Attachments 
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THE  SECRETARY  OF  THE  TREASURY 
WASHIMGTOM   ?.  O  2  2  O        • 


December  12,  1975 


MEMORANDA  FOR  >tR.  RICIIARD  AXJBRZCTIT 
,  .'^  > 

FROM:      Sidney  L.-  Jones 

Subject:   Antitrust  Laws  -  Proposal  by  Senators  Hart  and  Scott 


In  addition  to  the  lcr;al  concerns  about  specific  details  of  the  bill  there 
are  at  least  four  inajor  objections  to  the  economic  arguments  presented  in 
Title  V:   (1)  that  oligopoly  (that  situation  in  which  a  snail  number  ^i 
coHpanics  control  the  supply  of  a  cor-.-^odity  or  service  in  a  given  narket) 
and  monopoly  are  the  sacie  thing;   (2)  that  the  existence  of  oligopoly  or 
inonopoly  have  "contributed  significantly"  to  ■oncmployr.ent ,  inflation,  under- 
utilization  of  economic  capacity,  a  reduction  in  exports,  and  an  adverse 
effect  on  the  balance  of  payments;   (3)  that  there  arc  kno'..-n  studies  that 
have  identified  conditions -of  excessive  concentration  and  anticompetitive 
behavior  in  various  industries  (not  specified);  and   (A)  that  vigorous 
enf orcer-.ent  of  the  antitrust  laws  should  be  directed  at  reducing  ccnopoly 
.and  oligopoly. 

Oligopoly  and  ronopoly  are  not  tlic  same  thing,  cither  in  tlieory  or  practice. 
VTiere  nonopolics  do  e;-:ist,  governinents  have  tended  to  regulate  then.   Oligopolic 
arc  entirely  different  because  conpetition,  often  very  intense,  continues. 
This  is  particularly  true  if  open  international  trade  is  sustained.   In  these 
specific  situations  vhero  illegal  or  anticompetitive  acts  occur,  strong  correct! 
action  should  occur  but  it  should  .lot  be  governnent  policy  to  disrupt  the  p.arV.e". 
systec  that  has  developed  as  long  as  it  serves  the  interests  of  the  people. 

The  clain  that  unenploynent ,  Inflation,  underutilization  of  capacity  and  , 
erosion  of  trade  and  balance-of-pajinents  deficits  have  resulted  from  oligopoly 
is  not  substantiated  by  the  facts.   To  the  contrary,  inflation  has  occurred 
in  the  services  and  regulated  industries  v.'hich  are  allegedly  coz^pctitive 
because  of  the  large  ru;.iber  of  firms  or  the  coercion  of  govern.-nents .   Lven  a 
casual  analysis  of  actual  economic  developn'.ents  beyond  the  usual  theoretic.il 
claims  of  a  r.inority  of  economists,  would  indicate  that  the  claims  nade  in 
Title  V  arc  either  exaggerated  or  incorrect. 

As  to  the  claim  that  specific  cxar.ples  of  excessive  concentration  and  anti- 
competitive behavior  exist,  the  obvious  solution  is  to  coiirect  these  "specific" 
cjscs  using  the  legal  powers  already  in  existence.   The  reality  is  that  no;3t 
of  these  clains  cannot  be  substantiated.   lioi/over,  if  there  are  antico:?.petitive 
practices  then  the  antitrust  reaction  should  be  vigorous.   Unfortunately,  the 
people  who  call  for  vigorous  antitrust  action  are  frequently  the  nost 
protectionist  when  their  special  interest  is  tlireatcncd . 

Finally,  the  goal  of  antitrust  action  r.hould  be  to  promote  fair  competitive 
bcliavior  as  the  best  :3cans  of  achieving  our  national  cconoriiic  goals.   It  should 
not  be  to  attack  any  particular  form  or  size  of  econcnic  activity. 
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